D. UPSETTING THE COMPETITIVE POSITION OF IMPORTED PRODUCTS
1 THE LEGAL TEST

6.243 The United States claims that Japan, by its promulgation and application of the distribution
countermeasures, the Large Stores Law, and promotion countermeasures, worked to "systematically offset”
the intended effects of its tanff concessions. According to the United States, Japan identified in a
systematic fashion the advantages it believed that foreign firms and products enjoyed, then designed policies
and implemented measures to offset those advantages. As a consequence, the application of these three
groups of countermeasures upset the competitive relationship between imports and domestic products in
the Japanese market contrary to Article XXIII:1(b).

6.244  The United States notes that only a few disputes have resulted in a finding of nullification or
impairment within the meaning of Article XXIII:1(b), but each panel addressing the issue has emphasized
the importance of protecting a party's reasonable expectations that tariff concessions will lead to improved
market access and will not be frustrated.  For example, the panel in EEC - Oilseeds considered that

"...the main value of a tariff concession is that it provides an assurance of better market access
through improved price competiion. Contracting parties negotiate tariff concessions
primarily to obtain that advantage. They must therefore be assumed to base their tanff
negotiations on the expectation that the price effect of the tanff concessions will not be

"l

systematically offset".

The 1992 Follow-up Report of the Members of the Original EEC - Oilseeds Panel held that "... the
assurance of better market access ... would be meaningless" if concessions could be "systematically
counteracted".’

6.245 The United States further explains that the key question considered by the panel on
LEC - Canned Fruit, as in all cases ivolving Article XXIII:1(b), was whether the government measure in
question upset the competitive relationship between the domestic and imported product”  Likewise, the
panel in EEC - Ollseeds noted:

"In the past, Article XXIII:1(b) cases, the CONTRACTING PARTIES have adopted the same
approach: their findings of nullification or impairment were based on a finding that the
products for which a tanff concession had been granted were subjected to an adverse

"4

change in competitive conditions'".

6.246  Article 26.1(a) of the DSU states that the complaining party must provide a "detailed justification
in support of any complaint”. Japan emphasizes that, while Article 3.8 of the DSU states that in violation
cases, "there 1s normally a presumption that a breach of the rules has an adverse impact on other Members',
there 1s no presumption of adverse impact m non-violation cases. Therefore, in Japan's view, a
complaining party must meet its burden of proof by showing that a measure 1s currently upsetting the
competitive position of the imported product concerned.’

6.247  Japan argues that all previous non-violation findings have addressed only two specific types of
measures: product-specific subsidies and tariffs.  In those situations, it was unquestionable that

'panel Report on EEC - Payments and Subsidies Paid to Processors and Producers of Oilseeds and Related Animal Feed
Proteins ("EEC - Oilseeds™), BISD 37S/86, 128-129, para. 148. (Emphasis added).

2Follow-up on the Panel Report "EEC - Payments and Subsidies Paid to Processors and Producers of Oilseeds and
Related Animal Feed Proteins", 16 March 1992, BISD 39S/91, 116, para. 81, (unadopted).

®panel Report on European Economic Community - Production Aids Granted on Canned Peaches, Canned Pears, Canned
Fruit Cocktails and Dried Grapes ("EEC - Canned Fruit"), GATT Doc. L/5778, 20 February 1985, (unadopted), p. 29, para. 80.

“EEC - Oilseeds, BISD 375/86, 129-130, para. 150.

*Ibid.
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the provision of a subsidy on the domestic product, or a tanff concession on some products, established
less favourable competitive conditions for imports of the product concerned. Thus, in all prior panel
decisions which found non-violation nullification or impairment, the complaining party showed a clear
connection between the alleged measures and the competitive position of imported products.

6.248 Japan points out that the US non-violation claims in this case, however, challenge Japanese policies,
e.g., encouraging modernization of distribution practices, regulation of large scale retailing, and regulation
of unfair trade practices, which make no distinctions between mmports and domestic products. In Japan's
view, there 1s therefore no explicit connection between these alleged measures and the competitive position
of imports.

6.249 The United States explains that in both the LEC - Oilseeds and EEC - Canned Fruit cases, the
measures applied were subsidies that gave an advantage to domestic products and effectively offset the
benefits of the tariff reductions. In the present case, however, Japan has achieved the same objective by
application of different measures. Japan systematically sought to offset the effects of its tariff concessions
by precluding access to key distribution channels through systemization, and then buttressing the market
structure, established through systemization, by application of the Large Stores Law and promotion
countermeasures.  As tariffs were reduced, Japan placed additional hurdles in the path of imports (e.g.,
closing distribution channels) to make it substantially more difficult to distribute and sell imported products
in Japan. The United States alleges that in taking these actions, Japan has effectively crippled efforts by
foreign firms to utilize the opportumty provided by tariff reductions to improve their position in the
Japanese market.

6.250  Japan responds that none of the alleged measures in dispute 1s currently upsetting the competitive
position of imported black and white or colour film or paper relative to the time of any of the tariff
concessions cited by the United States. Japan explains that this conclusion can be demonstrated with
respect to each of the three sets of policies in dispute i three different ways:

(1) the alleged measures in dispute do not distinguish between domestic and imported products, and
impose no inherent disadvantage on imports;

(2) there 1s no causal connection between the alleged measures and any unfavourable competitive
conditions; and

(3) the alleged measures as they exist today are unchanged or more favourable to imports as compared to
the time of any relevant tariff concession.

6.251 In the view of the United States, Japan has fabricated three rules as defense against the US claim
that the liberalization countermeasures are responsible for the adverse competitive conditions confronting
imported film and paper which, in the US view, cannot be substantiated with the text or negotiating history
of Article XXIII, or with prior panel decisions:

(1) the Panel may look only at the face of the measures to determine if a tanff concession 1s being nullified
or impaired;

(2) the measures on their face must "formally distinguish" between imported and domestic film and paper
or otherwise "Imherently disadvantage" imports to nullify or impair the relevant tariff
concessions; and

(8) the measures must be more unfavourable to imports today than at any point in the past to nullify or
1mpair a Concession.
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(2) Measures, trade effects and market structure

6.252  Japan argues that in determining whether a benefit 1s being nullified or impaired, panels should
focus exclusively on the measures themselves.  Changes in marketplace conditions and trade flows alone,
1.e., apart from changes in the measures themselves, in Japan's view, are irrelevant to whether competitive
conditions are being upset. Japan submits that the panel report on EEC - Oilseeds makes this point
unequivocally:

"The approach of the CONTRACTING PARTIES reflects the fact that governments can often
not predict with precision what the impact of their iterventions on import volumes will
be. If a finding of nullification or impairment depended not only on whether an adverse
change i competitive conditions took place but also on whether that change resulted i a
decline 1n imports, the exposure of the contracting parties to claims under Article
XXIII:1(b) would depend on factors they do not control; the rules on nullification and
impairment could consequently no longer guide government policies ... . The Panel
further noted that changes in trade volumes result not only from government policies but
also other factors, and that, iIn most circumstances, it is not possible to determine whether
a decline m imports following a change in policies 1s attributable to that change or to other

M6

factors".

6.253 In view of the findings of the panel on EEC - Oilsceds,’ Japan argues that the relevant
consideration n the context of non-violation complaints is whether the alleged measures, not the market
situation, have established, and continue to establish, conditions of competition that are less favourable for
imported products.  Given that Article 26.1(a) of the DSU refers to "any complaint relating to a measure”,
and that Article 26:1(b) of the DSU states, "where a measure has been found to nullify or impair benefits",
Japan concludes that Article 26 of the DSU supports its position.

6.254  The United States responds that Japan tries to impose unjustifiable limitations on the facts and
crcumstances that the Panel can examine in deciding whether there is nullification or impairment of a
benefit under GATT. The United States points out that panels typically have found that the complaining
party need not present evidence of declining trade flows (e.g., decreases in imports or market share) to
prevail on its claim." In this context, the United States refers to the panel report on EEC - Canned Fruit
which noted that "benefits accruing from bound tariffs under Article II also encompass future trading
opportunities” so that "complaints by contracting parties regarding nullification and impairment should be
admussible even if there was not yet statistical evidence of trade damage". The United States further argues
that the responding party cannot defeat a claim by presenting evidence of the complaining party's improving
trade flows (e.g., Increases in imports or market share). The EEC - Oilseeds panel rejected the EC's
"defense” that the subsidies on oilseeds did not displace or impede imports and therefore did not actually
nullify or impair the tariff’ concessions on oilseeds.” This is so because panels have generally understood
GATT to protect competitive opportunities, not only trade flows, as explamed by the panel on EEC -
Ollseeds.

®EEC - Oilseeds, BISD 375/86, 130-131, para. 151.

™The Panel further noted that changes in trade volumes result not only from government policies but also other factors,
and that, in most circumstances, it is not possible to determine whether a decline in imports following a change in policies is
attributable to that change or to other factors”. EEC - Oilseeds, BISD 37S/86, 130-131, para. 151.

®The United States also notes that Japan acknowledged that: "[W]hether or not the governmental (dis)incentives, actions or
interventions achieved the desired objective in itself is irrelevant in the analysis of a non-violation claim, because what the claim
should be concerned with is the impact on the conditions of competition by a government measure, and not the actual results of a
governmental action".

°EEC - Canned Fruit, GATT Doc. L/5778, p. 28, para. 77.

1°EEC - Oilseeds, BISD 375/86, 129-131, paras. 150-151.
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"In the past Article XXIII:1(b) cases, the CONTRACTING PARTIES have adopted the same
approach: their findings of nullification or impairment were based on a finding that the
products for which a tanff concession had been granted were subjected to an adverse
change in competitive conditions. In none of these cases did they consider the trade
impact of the change in competitive conditions to be determining. In one case they
specifically rejected the relevance of statistics on trade flows for a finding on nullification
and 1mpairment. [Citation omitted]. It is of course true that, in the tarifl’ negotiations in
the framework of GATT, contracting parties seek tariff concessions in the hope of
expanding their exports, but the commitments they exchange in such negotiations are

"o

commitments on conditions of competition for trade, not on volumes of trade".

6.255  The United States points out that panels have applied the same logic in Article III cases, generally
in response to the responding party's attempt to use trade flows as a means of defending its measures, not
in response to the complaining party's presentation of its claims. In this context, the United States
emphasizes that the panel on Unted States - Section 337 rejected the US 'defense” that the panel's
determination "could only be made on the basis of an examination of the actual results of past Section 337

"2

cases .

6.256  The United States further argues that prior panel reports support the proposition that complaining
parties may submit, and panels should consider, information on market structure and market conditions."”
The panel on Australia - Ammonium Sulphate would not have known that the termination of the subsidy
for Chilean fertilizer would have upset the conditions of competiion between Chilean and Australian
fertilizers 1f it had not looked beyond the face of the terminated subsidy program to understand how the
two products actually competed in the marketplace."

6.257 Thus the United States stresses that panels should examine the design, architecture, and structure
of the measures at issue” and focus on the market structure and conditions at the time Japan implemented
the various measures to understand the effect of the measures on competitive opportunities for imports
versus domestic photographic film and paper. Furthermore, panels should examine the market structure
and conditions today for confirmation that the measures have had and continue to have an adverse effect
on the competitive opportunities for imported film and paper.

6.258  Accordingly, the United States requests the Panel to reject Japan's rule that it (1) must limit its
inquiry to the face of the measures in determining whether a tariff concession is being nullified or impaired;
and (i) cannot consider evidence of "marketplace conditions" or "trade flows". The United States explains
that some measures may be blatantly protectionist or discriminatory that a panel only needs to look within

lbid.

2panel Report on United States - Section 337 of the Tariff Act of 1930 ("United States - Section 337"), adopted on 7
November 1989, BISD 36S/345, 386-387, paras. 5.12-5.13.

*The United States notes that there is one case which focused on the panel's treatment of the trade flow data presented by
the complaining party as part of its affirmative case - versus trade flow data presented by the responding party in its defense. In
United States - Automobile Taxes, the EC presented trade flow data to prove that the United States had drawn a distinction
between automobiles on the basis of selling price so as to afford protection to domestic production. That panel considered the
data and determined they were not conclusive, thereby supporting the US position in this case that this Panel may consider all
relevant facts and factors, including evidence related to trade flows. See United States - Taxes on Automobiles, GATT Doc. DS
31/R, p. 101, para. 5.13.

Report of the Working Party on the Australian Subsidy on Ammonium Sulphate (“Australia - Ammonium Sulphate™),
BISD 11/188, 192-193, para. 12. See also Japan - Taxes on Alcoholic Beverages ("Japan - Alcoholic Beverages™), WT/DS8/R,
pp. 113, 116-119, paras. 6.23, 6.29-6.32 (considering evidence outside the four corners of the tax measures at issue to determine
if differently taxed products are like products or directly competitive or substitutable products).

5See Appellate Body Report on Japan - Taxes on Alcoholic Beverages ("Japan - Alcoholic Beverages™), WT/DS8, 10 and
11/AB/R, p. 29.
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the four corners of the measure to understand its protective effect.” But, for many measures, the United
States submits, a panel cannot determine whether the measure 1s affecting the competitive opportunities for
imported products if it does not have some understanding of the market structure and conditions in which
the imports are being sold."”

6.259  Japan argues that the existing marketplace conditions or trade flows result from various factors,
such as market forces and private practices, and are beyond the control of the government. Determining
the nulhfication or impairment of the benefit by inference from the marketplace conditions or trade flows,
which allegedly demonstrates actual trade damage, could lead to the consequence that a government would
be held responsible for what it does not control. In Japan’s view, therefore, the panel must focus on the
measures themselves, and not on the marketplace conditions or trade flows.

6.260  According to Japan, in evaluating the upsetting of competitive conditions allegedly caused by
measures, panels thus must look exclusively to the provisions of the measures themselves, and whether
they are mherently less favourable to imports of the bound product than to domestic products. The panel
should not be misled by incidental consequences, 1.e., in this case, the allegedly "closed" distribution
networks in the Japanese film and paper markets today.

6.261  Japan submits that the principle that measures should be judged by their provisions, and not by
their actual consequences, is well established in Article III jurisprudence where the competitive conditions
established by measures are similarly at issue. The panel report on United States - Section 337 of the
Tanift Act of 1930 found that panels should base their Article III analysis "on the distinctions made by the
laws, regulations, or requirements themselves and on their potential impact, rather than on the actual
consequences for specific imported products".”

6.262 Japan also mentions the unadopted panel report on United States - Taxes on Automobiles,”
which dealt with the 1ssue of whether measures altered the competitive relationship between imported and
domestic products. In that case, the United States imposed a luxury tax on all automobiles priced over
$30,000. The EC argued that this tax, while facially neutral, discriminated against Furopean cars in
violation of Article III:2, given that a large percentage of the cars imported from the EC were priced over
$30,000 while many US cars were priced under $30,000. The panel rejected this argument on the
ground that the distinction drawn between automobiles priced under and above $30,000 was not inherently
disadvantageous to Furopean mmports and concluded that the US measure did not discriminate
automobiles from the EC in violation of Article ITL:2.”

6.263 The United States rejects the notion that a measure cannot nullify or impair benefits unless it: (i)
draws "formal distinctions" between mmported and domestic products; or (i) 1s otherwise "mherently less
favourable" to imports. The United States submits that in proposing and applying this rule, Japan refers to

a number of terms such as "formal distinctions", "distinguishes between', "explicit disadvantage', "Imherently
less favourable', "mherently disadvantageous', and "mherently unfavourable", without defining the meaning

®In EEC - Oilseeds, for example, the panel appears to have limited its consideration of whether the subsidies at issue upset
the competitive relationship between imported and domestic products by looking exclusively at the face of the measure. EEC -
Oilseeds, BISD 37S/86, 128, para. 147.

See, e.g., Australia - Ammonium Sulphate, BISD 11/188, 192-193, para. 12. The United States explains that, for
example, a measure applied in the oligopolistic photographic materials sector in Japan could have an entirely different effect if
applied for example, in the highly competitive textiles sector in Hong Kong. Only by reviewing the measure in the context of
the market in which it is applied can the effect of some measures on competitive opportunities be understood.

8panel Report on United States - Section 337, BISD 365/345, 387, para. 5.13.

®panel Report on United States - Taxes on Automobiles, GATT Doc. DS31/R, 11 October 1994 (unadopted).

20 A] selling price above $30,000 did not appear from the evidence to be inherent to the EC or other foreign automobiles.

In particular, no evidence had been advanced that EC or other foreign automobile manufacturers did not in general have the
design, production, and marketing capabilities to sell automobiles below the $30,000 threshold, or that they did not in general
produce such models for other markets”. Ibid., p. 102, para. 5.14.
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of these terms, except through a reference to the panel report in United States - Automobile Taxes. The
United States suggests that Japan mischaracterizes the Awutomobile Taxes report as standing for the
proposition that a measure cannot violate Article III:2 if it 1s "not inherently disadvantageous to imports'".
In the view of the United States, that panel found that the taxes at 1ssue did not discriminate against foreign
automobiles because neither the aim, effect, nor any other evidence showed that the measure afforded
protection to domestic production.”

6.264 In the US understanding, Japan appears to be arguing that only measures which obviously
discriminate against imported products can nullify or impair tariff concessions within the meaning of
Article XXIIL:1(b). While Japan substantiates its interpretation with an analogy to Article III, the United
States contends that Japan's mterpretation has not even been applied in the Article III context. The
United States points out that panels have found that laws, regulations, and requirements that do not
discriminate against products on the basis of origin nevertheless can violate Article IIL* Panels also have
affirmed that a measure which does not draw any formal distinctions between imported and domestic
products on the basis of origin or other product characteristics can violate Article IIL*  More importantly,
the United States emphasizes that if this rule were applied under Article XXIII:1(b), that Article would
become redundant, thereby effectively elimmating a Member's right of redress for non-violation
nullification and impairment. Such an outcome would not only be inconsistent with the general rules of
treaty interpretation,” but would also be inconsistent with the plain language of Article XXIII:1(b), which
provides a right of redress if a benefit under the GATT is being nullified or impaired as a result of any
measure "whether or not it conflicts with the provisions" of the GATT.

6.265 In response to the United States claim that Japan’s position i1s not valid because it would render
Article XXIII:1(b) a legal nullity, Japan argues that the United States bases this argument on the view that
all inherently discriminatory measures may be addressed under Article III.  In Japan’s view, however, not
all cases of mherent discrimination can be considered to be in violation of Article III.  For example,
production subsidies which are potentially discriminatory are specifically excluded by Article 1I1:8(b) from
the scope of Article III and Article XXIII:1(b) could also deal with non-mandatory government measures if
it imposes a substantive equivalent of legally binding obligations, whereas Article II1:4 only covers laws,
regulations, and requirements and has a narrower scope.

Zbid., pp. 100-102, paras. 5.12-5.14.

225ee e.g., Panel Report on Japan - Alcoholic Beverages, WT/DS8, 10 and 11/R (finding that Japanese tax measures that
differentiated between spirits by product characteristics violated Article 111:2); Panel Report on United States - Measures
Affecting Alcoholic and Malt Beverages (“'United States - Alcoholic Beverages"), adopted on 19 June 1992, BISD 39S/206, 277,
para. 5.26 (finding that a Mississippi tax that differentiated between wines by grape type violated Article 111:2).

23Gee, e.g., Panel Report on United States - Section 337, BISD 36S/345, 386, para. 5.11 (noting that it "has to be
recognized that there may be cases where application of formally identical legal provisions would in practice accord less
favourable treatment to imported products"); Panel Report on Canada - Import, Distribution, and Sale of Certain Alcoholic
Drinks by Provincial Marketing Agencies, adopted 18 February 1992, BISD 39S/27, 83, para. 5.27 (finding that "minimum
prices applied equally to imported and domestic beer did not necessarily accord equal conditions of competition to imported and
domestic beer"); Panel Report on Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes (“Thailand -
Importation of Cigarettes"), adopted 7 November 1990, BISD 375/200, 224, para. 78 (noting that "It might be argued that... a
general ban on all cigarette advertising would create unequal competitive opportunities between the existing Thai supplier of
cigarettes and new, foreign suppliers™); United States - Alcoholic Beverages, BISD 395/206, 275, para. 5.19 (finding that “the
granting of tax credits on a non-discriminatory basis to small breweries inside and outside the United States' would be
inconsistent with Article 111:2 as long as imported beer from large breweries were subject to higher taxes"). See also Article
XVII of GATS (providing that "formally identical or formally different treatment shall be considered to be less favourable if it
modifies the conditions of competition in favour of services or service suppliers of any other Member™).

#The Appellate Body has noted on two occasions that “[o]ne of the corollaries of the 'general rule of interpretation’ in
set out in Article 31 of the VCLT is that interpreter must give meaning and effect to all terms of the treaty. An interpretation is
not free to adopt a reading that would result in reducing whole clauses or paragraphs of a treaty to redundancy or inutility.
Appellate Body Report, Japan - Alcoholic Beverages, pp. 11-12, (citing Appellate Body report, United States - Standard for
Conventional and Reformulated Gasoline).
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6.266  Japan further argues that the complaining party must show that the benefit "is being" nullified or
impaired by the measure. Japan emphasizes that many of the alleged "measures" complamed agaimnst
ended years ago. However, a measure which is no longer in effect cannot currently be establishing less
favourable conditions of competition for imports of the bound product, and therefore cannot result in
nullification or impairment.  On the other hand, Japan concedes that there are some "measures"
identified by the United States that are still in effect. However, in Japan's view, those alleged measures
cannot upset the competitive position of imported film and paper because a measure that does not "apply"
to the given product as such, 1s incapable of upsetting competitive conditions for imports of that product.

6.267 The United States notes that it concurs with Japan on the proposition that a finding of
nonviolation nullification and mmpairment may be based only on measures that are currently in force.
The United States does not believe, however, that Japan has presented credible evidence that its
intervention in photographic material distribution 1s merely "a fact of the past'.

(b) Causal connection

6.268  Japan argues that even if the panel looks beyond the provisions of the measure in question and
examines actual consequences, at the very least the complaining party must be required to prove a clear
causal connection between the alleged measures and competitive conditions unfavourable to imports.
Japan explains that this requirement 1s reflected in the phrase "as the result of' as stipulated in
Article XXIII:1. In particular, in Japan's view, the complaining party must not only establish (1) that
conditions are in fact unfavourable to 1imports, but also (2) that those conditions are due to the alleged
measures in question. Otherwise, Japan contends, if no causal connection between the measures and
unfavourable competitive conditions 1s established, any non-violation finding would rest simply on changes
in marketplace conditions alone, a result squarely at odds with the relevant provisions of the WTO
Agreement and with past precedent.

6.269  The United States responds that it does not take issue with the proposition that there must be a
causal connection between the measures and the competitive conditions complained of.  However, to the
United States, it appears that Japan 1s advocating a requirement that the complamning party must establish
causation in a "but for" sense; 1.e., that the United States must establish that the unfavourable competitive
conditions n Japan for imported photographic film and paper were solely the result of the measures taken
by Japan and that "but for" these measures, these conditions would not exist.  To the extent that this 1s the
causation standard advocated by Japan, the United States strongly disagrees.

6.270  According to the United States, Japan cites the phrase "as the result of' in Article XXIII:1, in
support of a "but for" causation standard. The Umted States contends that textual interpretation of this
phrase does not support such a strict standard of causation. In the US view, if the drafters had ntended
such a standard, they would have mserted a word like "directly” or "solely" immediately before the phrase "as
the result of".” A "but for" causation standard is also inconsistent with the object and purpose of
Article XXIII:1(b). The drafters clearly intended that Article XXIII:1(b) be capable of providing relief in
appropriate circumstances. However, under a "but for" causation standard, the United States submuts, a
complaining party essentially would face the impossible task of proving the negative, e.g., in this case, that
the documented unfavourable market conditions for imported photographic film and paper would not
have existed "but for" the actions of the Japanese Government. The United States asserts that such an
approach would render Article XXIII:1(b) a deadletter, a result at odds with the intent of the drafters. In
this regard, the United States recalls that the Appellate Body has cautioned against reading into provisions

%The United States notes that in Article 8.2(a)(iv) and (v) of the SCM Agreement, the drafters used the phrase "directly as
the result of" to refer to the types of costs that could be covered by non-actionable government assistance for research activities.
Thus, the United States argues that when the drafters intended a strict causation standard, they knew how to express their
intentions.
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of WTO agreements requirements that are not reflected in the text of those provisions. For example, in
the United States - Underwear” and the United States - Wool Shirts” cases, the Appellate Body stressed
the importance of respecting the balance of rights and obligations as reflected mn the actual language used by
the drafters.

6.271 The United States warns that the establishment of a "but for" causation standard would amount to
rewriting Article XXIII:1(b). Accordingly, the United States claims to have established what it 1s required
to establish under Article XXIII:1(b), 1.e., that (1) Japan sought to alter the conditions of competition for
the distribution and sale of photographic film 1n Japan; and (1) those conditions have been altered.

6.272 The United States further contends that rather than apply a but-for causation standard, the Panel
should determine whether Japan took measures that affirmatively contributed to the formation,
strengthening, and maintenance of conditions of the oligopolistic distribution structure in Japan. Japan
did so through a series of actions promoting exclusive dealings between Japanese manufacturers and
wholesalers, cementing such relationships where they already existed, pushing those exclusive relationships
as far downstream as possible, and defending them against competition from foreign firms and alternative
distribution channels.  Specifically, Japan pursued these ends through measures that:

L.shifted the balance of economic power between manufacturers and wholesalers (through shortened
payment terms) 5

2.created an incentive for volume purchasing and channel exclusivity (through volume discounts,
rebates);

3. chilled foreign firms’ ability to offer more competitive terms to wholesalers (through standardized
transaction terms, international contract notification, JF'I'C Notification 17 and the comparable
underlying provisions of the Antimonopoly Law);

4.enhanced domestic manufacturers’ integration with, and control over, wholesalers (through electronic
information link, joint distribution facilities);

S.imited the availability of alternative distribution channels to foreign firms (through subsidies to
laboratories, Large Stores Law);

6.curtailed competition to manufacturer dommation of the distribution structure by suppressing large stores
(through the Large Stores Law); and

7 stifled foreign manufacturers’ ability to utilize their strengths in promoting their products (through the
promotion countermeasures).

With the support of these measures: Fuj achieved exclusive control of its four primary wholesalers;
Konica solidified its relationships with its previously independent primary wholesalers, first through
establishing joint distribution faciliies with them and then by acquiring them outright; secondary

%8| the Underwear case, the Appellate Body declined to read into Article 6.10 of the Agreement on Textiles and Clothing
a license to backdate the effective date of a temporary restraint measure. The Appellate Body previously has relied on a
comparison of the texts of different WTO agreements in order to elucidate the meaning of a particular provision. Appellate
Body Report on United States - Restrictions on Imports of Cotton and Man-made Fibre Underwear, adopted 25 February 1997,
WT/DS24/ABIR, p. 17, n. 25.

2"|n the Wool Shirts case, the Appellate Body declined to read into the Agreement on Textiles and Clothing a requirement
that the importing Member bear the burden of proving that temporary safeguard action was not inconsistent with Article 6 of the
Agreement on Textiles and Clothing. Appellate Body Report on United States - Measures Affecting Imports of Woven Wool
Shirts from India, adopted on 23 May 1997, WT/DS33/AB/R.
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wholesalers became aligned with the domestic manufacturers’ vertical distribution chains; and Fuj gained
domination over a vast network of photo processing laboratories, substantially imiting their availability as
an alternative distribution channel for foreign film and as a market for foreign photographic paper. These
measures also significantly impaired the ability of foreign manufacturers to overcome the obstacles of the
oligopolistic distribution system by offering competitive incentives to wholesalers or consumers or
by-passing wholesalers to go directly to large stores. Each of these actions and results is significant in itself.

But together, they combine to substantially alter the conditions of competition in ways that are adverse to
1Imports.

6.273 Japan responds that the United States appears to argue that causation can be established by
showing the existence of government measures on one hand, and the existence of unfavourable market
conditions on the other hand, without proving the linkage between them. Although Japan does not argue
that 1t 1s necessary for a complaining party to show that the unfavourable competitive conditions were
"solely" the result of the alleged measure, Japan considers it indispensable to prove a clear inkage between
the alleged measures themselves and the alleged unfavourable competitive conditions with "detailed
justification'.  In Japan’s view, the existing marketplace conditions result from various factors such as
market forces and private practices. Determining the nullification or impairment of the benefit by
inference from the marketplace conditions could lead to the consequence that a government would be held
responsible for what is does not control.

(©) Relevance of the time of the tariff concession

6.274  Japan emphasizes that in order to demonstrate current nullification or impairment, it i1s necessary
to compare the measure In question as it exists today with the measure (or absence thereof) as it existed at
the time of the relevant tariff concession. If a measure at present is not materially changed, or is now
more favourable to the imports, as compared to the time of the relevant tarift concession, there can be no
upsetting of the competitive position.” For Japan, it is irrelevant whether marketplace conditions have
worsened in that interim period.

6.275 In the view of the United States, there is no legal basis for Japan's position that a measure which
continues to exist n its original or a modified form cannot nullify or impair tariff concession. The United
States explains that the fact that a measure may have been upsetting the competitive relationship between
imported and domestic products for some period of time does not mean that the measure suddenly ceases
to have that effect.  Similarly, the fact that a measure may be "liberalized" does not mean that it no longer
upsets the competitive relationship between mimported and domestic products. For example, if a Member
began providing a subsidy in 1979, the subsidy could still be nullifying or impairing tanff concessions on the
subsidized products ten years later. Similarly, if a Member began providing a subsidy in 1979 and then
cut in half the amount of the subsidy to the recipient ten years later, the subsidy could still be nullifying or
impairing tariff concessions on the subsidized products.

6.276  Japan responds that unlike Article III of GATT 1994, the tarift concessions under Article II of the
GATT 1994 do not establish equal competitive conditions between domestic and imported products, since
a tariff is by its nature a barrier to imported products. For the purpose of a non-violation remedy,
therefore, the benefit of the tariff concessions accruing under Article II consists of the legitimate
expectation that competitive conditions for imported products had improved compared to the competitive
conditions that existed before the tariff concessions. In Japan’s view, this analysis 1s in line with the finding
of the EEC - Oilseeds panel, which stated that, "[iln the past Article XXIII:1(b) cases, the contracting
parties have adopted the same approach: their findings of nullification or impairment were based on a

%The EEC - Oilseeds panel found that: "In the past Article XXI11:1(b) cases, the CONTRACTING PARTIES have
adopted the same approach: their findings of nullification or impairment were based on a finding that the products for which
a tariff concession had been granted were subjected to an adverse change in competitive conditions”. EEC - Oilseeds, BISD
375/86, 129-130, para. 150.
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finding that the products for which a tariff concession had been granted were subjected to an adverse

"29

change m competitive conditions".

2 OVERVIEW OF THE IMPACT OF SPECIFIC MEASURES ON THE COMPETITIVE
POSITION OF IMPORTS

6.277  According to the United States, on 6 June 1967, as the Kennedy Round was concluding, the
Japanese Cabinet announced that it would apply "countermeasures” to "create the foundation to enable our
enterprises to compete with foreign enterprises on equal terms. ..."."  For the United States, the purpose
of the countermeasures was not to ensure that foreign enterprises had equal opportunities to compete with
Japanese enterprises in Japan. In the US view, Japan sought to "restrain foreign enterprises coming mnto
Japan after liberalization from disturbing order mn domestic industries concerned by resorting to the
strength of their superior power and from advancing into the non-liberalized sectors by evading control".”
The United States concludes that the very premise of the Japanese Government's countermeasures was to
upset the competitive relationship between domestic and foreign enterprises by neutralizing the perceived
advantages of foreign enterprises of their superior capital resources, organizational scale, and marketing
expertise.”

6.278 The United States claims that the Japanese Government designed measures to neutralize the
advantages of foreign enterprises arising from the tanff concessions, working closely with the Japanese
industry to give effect to the closing of the Japanese market:

(1) MITT and other Japanese Government agencies implemented distribution countermeasures to limit
foreign penetration of the Japanese market through Japanese wholesalers and retailers;

() MITT mmplemented the Large Store Law, in part, to control the growth of large stores which would
promote the sale of imported products; and

(i) the JFT'C mplemented promotional countermeasures to make it more difficult for foreign enterprises
to attract Japanese consumers to imported products.

6.279  During the Tokyo Round, US negotiators once again attached a high priority to obtaining from
Japan taniff concessions on both black and white, and colour photographic film and paper.” The United
States argues that, having closed the primary distribution network, limited the operation of large-scale retail
stores and imposed a panoply of restramts on promotions following the Kennedy Round, nonetheless,
following the Tokyo Round, Japan imposed further burdens on large stores and marketing activities.

6.280 The United States further submits that in the Uruguay Round, Japan entered into a zero binding
on colour photographic film and paper.” During the Uruguay Round negotiations, Japan's trading
partners knew that the Japanese market was difficult to penetrate, but the way in which the distribution
countermeasures, Large Stores Law, and promotion countermeasures worked m concert to systematically
offset tariff concessions on photographic film and paper was not known. This web of liberalization

2EEC - Oilseeds, pp. 129-130, para. 150 (emphasis added).

%1967 Cabinet Decision, p. 3-4. US Ex. 67-6.

#bid., p. 4.

*2The United States notes that the Distribution Committee in its Sixth Interim Report explained that Japanese enterprises
were inferior to their American counterparts on the basis of capital resources, organizational scale (as measured by the number
of employees, number of stores, sales volume, and net profit), and sales technique. ~ Sixth Interim Report, p. 29, US Ex. 68-8.

*Given that colour film and paper had replaced black and white film and paper as the majority consumer product in 1971
and the predominant consumer product in 1975, US negotiators sought and received even deeper cuts in the tariff rates for colour
film and paper products (4 percent on each) than for black and white film and paper products (7.2 percent and 6.6 percent,
respectively).

*The United States sought full market access in Japan and achieved tariff bindings to ensure that such market access
would continue, notwithstanding that Japan had maintained an applied rate of zero since 1990.
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countermeasures has continued to operate to nullify or impair US benefits, due to: (1) foreclosure from
the primary wholesale channels of distribution as a result of the distribution countermeasures; (i) sharp
diminution of alternative channels, 1.e., large stores, and secondary wholesalers; and (1)) inability to price
and promote products effectively and competitively as a result of restrictions under the Premiums Law and
Antimonopoly Law.

6.281  According to the United States, Japan achieved this result through several measures:

6.282  First, the United States submuits that Japan promoted and implemented standardized transaction
terms between manufacturers and wholesalers, and between primary wholesalers and secondary
wholesalers and retailers.  These transaction terms fostered exclusive dealing between Japanese
manufacturers, wholesalers, and retailers of photographic film and paper. Where such exclusive
relationships already existed, the terms promoted by the Japanese Government further cemented the
relationships. In addition, the standardization of transaction terms among manufacturers and among
wholesalers Iimited the ability of foreign manufacturers to attract wholesalers with more competitive
transaction terms. Each contract between a foreign manufacturer and Japanese distributor was subject to
automatic scrutiny by the JF'T'C, and more favourable terms could be considered an unfair trade practice in
violation of the Law.

6.283  Second, Japan is alleged to have used admimstrative guidance and concessionary financing to
establish or solidify physical infrastructure and computer ties between Japanese manufacturers and
wholesalers. These ties further cemented the closed vertical relationships in the Japanese distribution
system, to the exclusion of foreign products.

6.284 Third, the United States argues that Japan used admimstrative guidance and concessionary
financing to limit foreign firms' access to a new distribution channel that began to emerge in the late 1960s
and early 1970s, 1.e., colour photoprocessing laboratories. Through its subsidized loans, Japan helped
ensure that 84 percent of colour laboratories act as captive distributors for Japanese film manufacturers and
a captive market for Japanese photographic paper manufacturers.

6.285  Fourth, according to the United States, Japan implemented, amended, and aggressively applied
measures to restrict the growth of what Japan's own reports identified as the greatest threat to the
oligopolistic distribution structure of domestic manufacturers, 1.e., large stores. Not only were large stores
a challenge to the oligopolistic distribution structure, they also presented a potentially significant alternative
distribution channel for foreign film to by-pass the exclusive wholesale system. In the US view, Japan's
strict application of both formal and mnformal adjustment procedures under the law have very effectively
suppressed the growth of large stores in Japan for three decades.

6.286  Fifth, the United States contends that Japan substantially curtailed the ability of foreign firms to ply
their capital strength and marketing prowess to attract Japanese distributors and consumers to their
products. Japan not only developed strict limits on promotions, it authorized the Japanese private sector
to develop and enforce its own, stricter standards, and it allowed these stricter standards to govern the
market as a whole.

6.287  According to the United States, the result of these measures 1s a market structure in which none of
the primary wholesalers carries foreign film or paper, whereas Japanese film manufacturers sell all of their
product through these wholesalers.” The disadvantages to being excluded from the principal distribution
channel are manifold given that foreign firms have no prospect of matching or re-creating the infrastructure,

®Among the two foreign manufacturers, Kodak is able to sell only 15 percent of its film through secondary wholesalers
and 25 percent through colour laboratories; the remainder it must sell direct to retail. Agfa relies on direct to retail sales for
virtually all of its film.
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geographic reach, relationships with customers, and efficiencies of scope that the primary wholesalers
have.”

6.288 The United States emphasizes that the distribution countermeasures, Large Stores Law, and
promotion countermeasures have played an mstrumental role in the establishment and maintenance of the
closed, domestic-manufacturer-dominated distribution system for photographic film and paper in Japan.
By means of a series of measures, the Japanese Government has contributed to the formation,
strengthening, and maintenance of exclusive ties between manufacturers and wholesalers, and between
primary wholesalers and secondary wholesalers and retailers.  Japan undertook additional measures that
have protected this system from competiion from foreign suppliers and from the growth of alternative
channels, such as large stores and laboratories, for the distribution of imported photographic film and
paper. The United States submits that it explains in detall how each of the measures assists in
accomplishing these results, including:

()shifting the balance of economic power between manufacturers and wholesalers (through shortened
payment terms);

()creating an incentive for volume purchasing and "channel exclusivity" (through volume discounts,
rebates);

()chilling the ability of foreign firms to offer more competitive terms to wholesalers (through standardized
transaction terms, international contract notification, Premiums Law Notification 17 and the
comparable underlying provisions of the Antimonopoly Law);

(ivienhancing domestic manufacturers' integration with, and control over, wholesalers (through electronic
information links, joint distribution facilities);

(Vlimiting the availability to foreign firms of alternative distribution channels (through subsidies to
laboratories, Large Stores Law);

(vi)limiting competition to manufacturer domination of the distribution structure by suppressing large stores
(through the Large Stores Law); and

(vistifling the ability of foreign manufacturers to utilize their strengths in promoting their products (through
the promotion countermeasures).

6.289 The United States claims that it documents not only how these measures helped create the
vertically integrated distribution system beginning 30 years ago, but also how they have been mstrumental in
maintaining it up to the present. In addition, the United States argues that it demonstrates that, as a result
of the measures applied by Japan, the conditions of competiion for the distribution and sale of
photographic film in Japan have been altered to the disadvantage of imported products.

6.290 According to Japan, to show that the "measure” in question 1s upsetting the competitive position of
imported products, the following three criteria should be demonstrated:

(I)whether or not the measures themselves, not the marketplace conditions, are upsetting the competitive
conditions of the imports;

(2)'whether or not the complaining party has demonstrated a clear causal connection between the alleged
measures and competitive conditions unfavourable to imports; and

*The United States request the Panel to examine how these measures have operated in the market, and how Japanese
Government and the private sector have interacted to give the measures effect. The United States emphasizes that
government/industry relations and the use of administrative guidance in Japan are unique. According to the United States, the
process of “concerted adjustment” involves extensive back-and-forth interaction between industry and government, including
surveying of market conditions, coordination to build consensus, government validation of the consensus through announcement
of guidance, and constant government monitoring to ensure that the guidance is implemented. While to an outsider the formal
policy announcement may not appear particularly binding or forceful, within Japan, however, the pervasive government
involvement, monitoring, peer pressure, and potential for additional formal or informal action carries significant force.
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(3)whether or not the competitive conditions of the mmports are less favoured under the measure in
question as it exists today than they were under the measure as it existed at the time of the
relevant tariff concessions.

6.291 As for the first point, Japan emphasizes that the alleged measures do not make any distinction
between products, either explicitly or implicitly, based on their country of origin, or draw any line at all
between products based on any product characteristics. In Japan's view, these features are important
indications that the alleged measures do not upset the competitive conditions of imports.

6.292 Regarding the need to demonstrate a casual connection, Japan notes that the existing marketplace
conditions or trade flows result from various factors such as market forces and private practices and are
beyond the control of the government. Japan explains that determining the nullification or impairment of
the benefit by inference from the marketplace conditions or trade flows, which allegedly demonstrates
actual trade damage, could lead to the consequence that a government would be held responsible for what
it does not control. Therefore, Japan maintains that the legal examination should focus on the measures
themselves, and not on the marketplace conditions or trade flows.

6.293  With regard to the third point, Japan emphasizes that unlike Article III of GATT, the tarift
concessions under Article II of GATT do not establish equal competitive conditions between domestic
and 1mported products, since a tanff 1s by its nature a barrier to imported products. For the purpose of a
non-violation remedy, therefore, the benefit of the tariff concessions accruing under Article II consists of
the legitimate expectation that competitive conditions for imported products had mimproved compared to
the competitive conditions that existed before tarff concessions.  In Japan's view, this analysis 1s consistent
with the finding of the panel on EEC - Oilseeds, which stated that, "[ijn the past Article XXIII:1(b) cases,
the contracting parties have adopted the same approach: their findings of nullification or impairment
were based on a finding that the products for which a tariff concession had been granted were subjected to
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an adverse change in competitive conditions".
3 DISTRIBUTION "COUNTERMEASURES"

6.294  According to the United States, at the time Japan began lberalizing tariffs and quantitative
restrictions on photographic film and paper, a foreign manufacturer attempting to break into the Japanese
distribution system could not invest in a Japanese distributor, could not give prizes, gifts, cash, or other
premiums to a Japanese distributor beyond a token amount, and could not offer more competitive
transaction terms to a distributor without reporting them to the JFT'C and risking Antimonopoly Law
action. Even simply price cutting could bring automatic scrutiny under the international contract
notification provisions, and raise the risk of a 'dumping’ or unfair trade practices case under the
Antimonopoly Law. Meanwhile, the tightened payment terms, rebates, and volume discounts continued
to work - along with other aspects of the "systemization" policy such as information links and physical
integration of distribution - to establish and solidify exclusive vertical relationships in the Japanese
distribution system for photographic film and paper. These barriers prevented foreign manufacturers
from forming or maintaining relationships with Japanese wholesalers that would accord meaningful access
to the Japanese market.  The continuation of these barriers for nearly three decades has allowed the
Japanese manufacturers to maintain domination over the wholesale distribution system, to the near
exclusion of foreign suppliers. The factual aspects of these measures are also described in Section B of
Part II and, in more detail, in Section A of Part V.

$"EEC - Oilseeds, BISD 375/86, 129-130, para. 150.
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() Evolution of systemization, rationalization and standardization of distribution policies

6.295 1967 Cabinet Decision:  The United States submits that in June 1967, the Japanese Cabinet
approved the use of distribution countermeasures™ to limit foreign enterprises from penetrating the
Japanese market through Japanese distributors.” To implement this part of the Cabinet’s decision,
MITI, the JFTC, the Small and Medium Enterprise Agency (SMEA), and the Japan Development Bank
(JDB) developed a series of countermeasures that: (1) Lmited the ability of foreign enterprises to use
economic incentives to induce Japanese distributors to carry their products; (2) promoted "systemization"
of wholesalers nto manufacturer-controlled distribution channels, including through the use of
standardized transaction terms which excluded foreign enterprises from the main channels of distribution;
and (3) financed the development of these exclusive distribution channels. The US claims that these
distribution countermeasures upset the conditions of competition between imported and domestic
products following the conclusion of the Kennedy Round.

6.296 1907 JFIC Notification 172 In May 1967, the JFT'C issued Notification 17 which set a 100,000
yen maximum limit on the premium that a manufacturer could give to a wholesaler or retailer (or a primary
wholesaler to a secondary wholesaler or retailer) in one year for all products traded between the two."”
The United States claims that even though the 100,000 yen restriction applied to both domestic and
foreign enterprises, it upset the competitive relationship between the two.  Foreign enterprises entering the
Japanese market or trying to expand their market share were not able to invest in their own distribution
networks, and had to compete with Japanese manufacturers for existing wholesalers and distributors to
carry their products. Notification 17 hmited the ability of foreign enterprises to "outbid" Japanese
enterprises in the competition for Japanese distributors by setting an arbitrarily low ceiling on the amount of
premiums that a manufacturer could give to a wholesaler or retaller in any one year. JFI'C Notification
17 was applicable only to offers of goods. Low price offers, rebates and offers of goods to assist the other
parties' promotional activities were outside the scope of the regulation.

6.297 1968 Sixth Interim Report.  The United States notes that in August 1968, the MITI Distribution
Committee's Sixth Interim Report recommended the 'rationalization of transaction terms' as another
means of preventing foreign enterprises from penetrating the Japanese market through the distribution
system."  Specifically, it recommended (i) standardizing transaction terms, (i) rationalizing physical
distribution techniques,” and (i) making improvements in the distribution environment.” The goal was
to improve the efficiency and, more importantly, to give control of the distribution channels i Japan to
domestic manufacturers.” In 1969, MITT's Transaction Terms Standardization Committee was formed
to develop sector-specific transaction terms for eleven products, including film.

6.298 1909 Seventh Interim Report: The United States submits that MI'TT Distribution Committee's
Seventh Interim Report noted that "the concerted efforts of government and the private sector must be
directed at systemization from the point of view of a capital liberalization countermeasure."” It
recommended (1) establishing a "Distribution Systemization Promotion Council' comprised of scholars,
manufacturers, wholesalers, retailers, and computer specialists, to establish consensus on the basic direction

* Japan strongly disagrees with the US phrase "distribution countermeasures.”  See translation issue 1.

#1967 Cabinet Decision, p. 6. US Ex. 67-6.

“9JFTC Notification 17, 20 May 1967, p. 1, US Ex. 67-4.

“ndustrial Structure Deliberation Council - Distribution Modernization Outlook and Issues, 27 July 1968 (Sixth Interim
Report), p. 39, US Ex. 68-8.

“2jxth Interim Report, p. 33, US Ex. 68-8.

“lbid. p. 33.

“Ipid., p. 36.

“Distribution Systemization - Industrial Structure Council Distribution Committee, 22 July 1969 (Seventh Interim Report
1969), p. 46, US Ex. 69-4.
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for systematizing distribution activities; (i) researching and promoting distribution systemization; and
(1) providing financial incentives through loans or special tax treatment to support systemization.”

6.299 1970 Guidelines on Transacion Terms. In 1970, MITI issued "Gudelines for Standardizing
Terms of Trade for Photographic Film," establishing industry standards for, e.g., sales contracts; discounts;
rebates; frequency of, and miimum order per, delivery; return of goods; terms of payment, and
dispatched employees.” The United States alleges that the application of the 1970 Guidelines upset the
competitive relationship between imported and domestic photographic materials in several ways as
discussed in detail below."”

6.300 1971 International Contract Notificatiorr.  'The United States argues that the 1971 "Rules on Filing
Notification of International Agreements on Contracts'” require each contract between a foreign
manufacturer and a Japanese wholesaler to be reported to the JFT'C. This notification requirement
enables the JFT'C to see if the foreign manufacturer is offering more competitive transaction terms

departing from the industry standard, and if so, to consider action under the Antimonopoly Law.

6.301 1971 Basic Plan for Distribution Systemizatiorr. The United States submits that MITT's
Distribution Systemization Promotion Council” issued a "Basic Plan for Distribution Systemization" in July
1971. That plan announced that modernization of the Japanese distribution sector was urgent from the
standpoint of capital liberalization countermeasures,” explained that the entire distribution process should
be regarded as a single system, and instructed individual industries to use rational transaction conditions to
prevent disruption by foreign capitalized firms.”

6.302 1975 Manual for Systemization of Camera and Film Distribution: 'The United States points out
that MITT's Distribution Systemization Development Centre, established in 1972, pursuant to the 1971
Basic Plan, issued the "Manual for the Systemization of Camera and Film Distribution” in 1975." It
stressed the need to protect against foreign manufacturers gaining market shares for imported products by
consolidating producer-distributor linkages that would improve Japanese manufacturers' capacity to resist
the foreign capital-affiliated corporations.” Specifically, the Manual (i) advised businesses to maintain
"appropriate prices" and proper discount and rebate margins, to rationalize payment terms, and to improve
order and delivery systems; (i) recommended that the camera and film industries improve their
information systems to facilitate communication among firms and to improve access to important business
information; and (i) called for establishing an industry association and a government-affiliated committee
which recommended systemization projects for government funding.

6.303  According to the United States, during the Uruguay Round negotiations, Japan's trading partners
producing photographic materials knew that the Japanese market was difficult to penetrate, but the way in
which the distribution countermeasures, Large Stores Law, and promotion countermeasures worked in

“Ibid., p. 54, US Ex. 69-4. The Distribution Committee Ninth Interim Report described the Seventh Interim Report as "a
powerful political blueprint for reforming the distribution sector”. Industrial Structure Deliberation Council - Distribution for
the 1970s (Ninth Interim Report), 22 July 1971, US Ex. 71-9.

“"For a more detailed description of the 1970 Guidelines, see Part 11.B.2.(c), Part V.A.5.(b), and US Ex. 70-4.

“8See, inter alia, sub-sections (b-d) of this Part VI1.D.3.

“IFTC, Rule Regarding International Agreement on International Contract Notification, Rule No. 1, 12 April 1971,
US Ex. 71-6.

*The Council was established as a result of the recommendations of the Seventh Interim Report in September 1970.

*1The Basic Plan, p. 2, US Ex. 71-10.

%2|bid, p. 10.

SMITI, Manual for Systemization of Camera and Film Distribution, March 1975, p. 2-15, 43 (*1975 Manual"), US Ex.
75-5.

*The Manual described the changes in the industry since the early 1960's which paralleled the changes that the Japanese
Government had promoted through various policy documents between 1967 and 1975, e.g., distributors began to pay their
balances monthly and, in most instances, no longer carried competing products.
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concert to systematically offset tariff concessions was not known. In the US view, this web of liberalization
countermeasures has continued to operate to nullify or impair US benefits accruing not only from the
Uruguay Round, but the Tokyo and Kennedy rounds as well.

(b)Objectives underlying the introduction of transaction terms

6.304  According to the United States, Japan held off foreign investment in the distribution sector in
order to ensure that foreign manufacturers could not establish their own distribution networks in Japan
until Japanese manufacturers had restructured their own distribution networks and made them more
efficient.  For the US, Japan specifically sought to neutralize a competitive advantage of imports and to
prevent foreign distributors from acquiring Japanese distributors, and move upstream mto manufacturing
and downstream into retailing.” In the US view, Japan’s restructuring of the distribution sector was more
than just an attempt to make the system more efficient for the benefit of domestic manufacturers.  Japan
worked to put distributors out of the reach of foreign manufacturers through a "systemization" policy that
fostered vertical distribution "keiretsu”.  Japan sought to ensure that the distributors stayed out of reach of
foreign manufacturers through its policies regarding the standardization of transaction terms, and measures
to limit the availability of alternative distribution channels such as the laboratories and large stores.

6.305  Japan argues that MI'TT has consistently sought to encourage the modermzation of the Japanese
distribution system over the past three decades for a variety of legitimate policy reasons which were mostly
unrelated to capital liberalization or import competition. To the extent that MITT's distribution policies
were partially a response to capital liberalization, they were motivated by a desire to modernize and bolster
the competitiveness of a relatively backward sector in the economy, not to hinder imports' access to this
backward sector. Promoting the competitiveness of domestic industries 1s a common practice of
countries around the world.  Japan emphasizes that it sought to promote efficiency and competitiveness of
domestic industries, not to block imports. In Japan's view, distribution modernization, which nitially served
to promote efficiency and to cope with inflationary pressures would also help the Japanese distribution
sector compete with foreign capital. The purpose was to secure effective competition in the domestic
market through improving the efficiency of the domestic distribution sector.

6.306 In response to Japan’s argument that it intended only to promote efficiency and not protect
domestic manufacturers, the United States argues that if promoting efficiency were the true goal, then
Japan should have welcomed foreign investment in distribution rather than postpone it to the last of the
sectors liberalized.  According to the United States, the foreign distributors were four to seven times more
efficient than domestic distributors.  Those efficient foreign distributors could have contributed
substantially to the upgrading of Japan’s still highly inefficient distribution system. Nonetheless, Japan
chose to postpone 100 percent foreign investment in new distribution enterprises until 1976, and in existing
distribution enterprises until 1979, and mamntained a prior approval requirement for such investment until
1985 and a prior notification requirement until the 1990s. The Seventh Interim Report explicitly
acknowledged that foreign interests would accelerate modernization, but concluded that "develop[ing] a
system sufficiently capable of resisting the rational systems mtroduced by foreign capital' should be
"emphasized" in MITI policy.” The United States also notes that Japanese academic analysis support the
US conclusion that the main objective in pursuing the systemization policy was not efficiency but to exclude
foreign products though the reinforcement of distribution keiretsu.”

6.307  Japan responds that multilateral liberalization of trade or investment generally occurs over time,
with transitions to avoid excessive shock to the domestic economy. Given that Japan pursued

%5Sixth Interim Report, US Ex. 68-8, p. 22.

%8Seventh Interim Report, US Ex. 69-4.

S"Sasaki Yasuyuki, Distribution Policies in Japan and the West, 16 June 1995, US Ex. 95-12; Takeshi Shirahige, Current
Distribution Issues in Modern Japan, Tokyo, 26 February 1974, p. 108, US Ex. 74-1.
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modernization in a way that its distribution sector could compete on a level playing field once full
liberalization took place, its distribution modermzation policy cannot be considered evidence of
protectionist intent.™ Japan emphasizes that MITI saw the backwardness of the distribution sector as an
"Achilles’ heel" that would render domestic manufacturers unable to compete with foreign products.”
Specifically, the concern was that domestic manufacturers would be limited to existing distribution channels
while foreign producers, freed from capital restrictions, would be able to choose between using existing
Japanese distribution channels or constructing their own modern (and exclusive) distribution channels.

6.308 In the view of the United States, the Japanese Government and private sector clearly understood
the potential for standardized transaction terms, in combination with scrutiny under the Antimonopoly Law,
to restrict foreign firms. For the United States, Japanese Government documents, as well as academic
studies of the systemization policy, leave no doubt of Japan’s intent to create and support vertically-tied,
domestic-manufacturer-dominated distribution channels.” — This is made clear by repeated statements in
the key surveys, studies, and guidance from the time that Japan pursued its transaction terms policies in
order to insulate the photographic materials distribution system from foreign competition by promoting
vertical keiretsu:

a. According to the United States, in 1967, the Foreign Investment Council 1ssued a report
stating that foreign firms "will often become the object of the regulation of the Antimonopoly Law" because
their strong capital position would allow them to compete aggressively in Japan. The report called for
developing clear "standards" of fair and unfair business practices, to help regulate foreign capital.”

b. In 1968, the Distribution Committee’s Sixth Interim Report recognized that foreign
investment could promote efficiency in several different ways.” The report concluded, however, that
there were very serious disadvantages to liberalizing investment in the distribution sector, cluding that
"[tlhere 1s a sk that the manufacturing sector will be dominated by controlling the sales routes, bringing
about the international subcontracting of Japanese industry".”

C. In 1969, a leading Japanese competition policy scholar and member of the Foreign
Investment Council published an article along the same lines."

d. In 1969, the Seventh Interim Report stated that under systemization, "more systems will
probably be formed in which keiretsu routes are covered under the guidance of the manufacturer" and "...
comprehensively and systematically itegrate the various aspects of production, processing, and
[distribution] services".”

%8japan’s capital restrictions were imposed through legitimate reservations under the OECD Capital Code, and the
liberalization schedule was fully consistent with Japanese obligations under the Code.

%Japan notes that existing distribution channels were not perceived as "crown jewels" but as an “achilles heel."

% g., August 1969 discussion by the JFTC of distribution "keiretsu-ka". This document uses the term "systemization"
interchangeably with the word or concept "keiretsunization”. US Ex. 69-8, p. 3.

®lUS Ex. 67-5B.

2Us Ex. 68-8, p. 7.

3US Ex. 68-8, p. 8.

8"\When foreign capital affiliates unfairly give preferences to companies with [which they have] special relationships or to
their own primary wholesalers ... in terms of price or [transaction] terms, they will thereby become subject to regulation” under
the Antimonopoly Law. lyori Hiroshi, Basic Approach Capital Liberalization and Antimonopoly Law: Basic Approach,
Types of Regulation, Sample Cases, Zaikai Keizai Koho, No. 1332-1333, 24 November 1969, p.6-7, US Ex. 69-7.

%US Ex. 69-4, p. 7.

8US Ex. 68-8, p. 4.
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e. MITT’s 1970 Guidelines stated that standardized transaction terms will help resist inroads
by foreign capital: "... in order to prevent disruption of the established order of trade by foreign
businesses with powerful capital strength, the standards for rational transaction terms must be clarified".”

f. The 1971 Basic Plan for the Systemization of Distribution made the same point.” It
makes clear that vertical links are the goal: "[tlhe critical point here is to regard the entire process of
distribution from production to consumption as a single system".” and "there is a need to view individual
industry sectors as ‘closed systems,” and to achieve a systematic coordination of production, distribution
and consumption within such a framework”” The Basic Plan emphasized the standardization of
transaction terms and the establishment of inter-company electronic information links as mmportant
elements for accomplishing systemization. It also stated that MITT’s Transaction Terms Standardization
Committee had drafted standardized transaction terms for individual sectors such as film, and that MITT
'will seek to obtain the cooperation of relevant industry groups to draft standard agreements that

"7l

incorporate the substance of these guidelines'".

g. In 1971, a photo industry journal explamned to its readers that "The Ministry of
International Trade and Industry's guidelines for normalizing transaction conditions 1s what may be called
an ‘Immunization’ ... . For instance, standard rebates were adopted so that the use of non-standard

" 72

rebates by foreign capital may be checked by the application of the Antimonopoly Law".

h. The 1975 Manual emphasized that the major issues facing the Japanese film industry
include "the hiberalization of capital and trade" and "the US landing in Japan'. It stated an "urgent need to
improve the structure of manufacturers to a capacity that will resist foreign capital affilhated firms" and
recommended several actions toward "systemization," including "standardization of transaction terms'.”

1. A 1976 industry journal article notes that 100 percent capital liberalization was "the most
feared development by [Japanese] photosensitive materials makers," and that in preparation for this event,
Japanese manufacturers had "requested the government to implement measures centering around
legislating antimonopoly measures that could effectively restrict mammoth multi-national corporations from
dominating the Japanese industry”.

6.309  Japan emphasizes that MITD’s policies about volume discounts and rebates were not driven by
protectionist intent.  MITT’s objective was increased distribution efficiency.  Since large volume
transactions lowered distribution costs, the use of volume discounts, if used 1n a transparent way, may
promote the benefits of lower costs. MITI never encouraged progressive rebates, and urged that all
rebates be kept to a mmimum. For example, Japan contends that the 1967 Cabinet Decision, did not
reveal concern to block foreign manufacturers. While the 1969 Survey acknowledges Kodak’s role as a
competitive factor i this industry, but in no way urges keeping distribution channels "out of the hands of
foreign manufacturers'. Rather, the 1969 Survey mentions the problems that will arise if new players
entering the market introduce irrational transaction terms.

6.310  Japan concludes that another objective of trade term rationalization was to help ensure fair
competition i the market. By setting a basic framework to prevent companies from abusing their

671970 Guidelines on the Standardization of Transaction Terms for the Photo Film Industry, US Ex. 70-4.

8" connection with capital liberalization in the distribution sector, rational transaction terms should be clarified in order
to prevent disruption of the [established] order of trade by foreign capital-affiliated firms. US Ex. 71-10, p. 10.

®1bid.

bid., p. 6.

bid.

2Us Ex. 71-11.

781975 Manual for the Systemization of Distribution by Industry (Camera - Film), US Ex. 75-5, p. 121-22.
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dominant position, but leaving the specific terms to be negotiated case-by-case, MITT sought to secure a
level playing field on which foreign and domestic companies would compete fairly by the same rules.

(c)Competitive position of imported products

6.311 In the view of the United States, through this variety of reports and specialized expert institutions,
MITI directed industry to establish vertical distribution channels controlled by Japanese manufacturers and
instructed industry on how to accomplish this goal. The Japanese Government’s guidance was critical in
binding together domestic film and paper manufacturers with wholesalers, and wholesalers with retailers, in
large exclusive business structures under each Japanese manufacturer. Japan promoted, enlarged and
strengthened these exclusive channels, 1.e., carried out the process of systemization, to impede foreign firms
from competing in the Japanese market and to protect Japanese manufacturers from foreign competition.
The production-distribution structures that it promoted through extensive use of government measures,
including administrative guidance and government resources, blocked or substantially impeded access by
foreign products to key channels of distribution. The United States claims that by facilitating the sale of
domestic products while simultaneously establishing roadblocks to the sale of imported products through
the systemization of distribution, Japan severely disrupted the conditions of competition in the Japanese
market that otherwise would have prevailed and that would have enabled imports from the United States
(and other countries) to take advantage of the tariff concessions granted by Japan in the Kennedy Round.

@ 1970 Guidelines and transaction terms

6.312  The United States claims that the standardization of transaction terms chilled the ability of foreign
manufacturers to offer competitive terms to Japanese wholesalers:

6.313  First, the United States argues that the 1970 Gudelines, by setting uniform transaction terms,
limited the ability of foreign enterprises to outbid their Japanese competitors. Foreign enterprises could
not circumvent the Guidelines because the Japanese government was monitoring the industry’s compliance
with the Guidelines. MITT declared its expectation that industry would voluntarily comply with the
Guidelines and mstructed the Photographic Materials Industry Association to make a progress report to
MITT within 5 months.”” In addition, the transaction terms between manufacturers and wholesalers were
to be clearly stated in their sales contracts” which meant that the JFTC could monitor compliance with the
Guidelines when it reviewed contracts involving foreign enterprises pursuant to its "Rules on Filing
Notification of International Agreements on Contracts’.”  Once transaction terms are standardized, the
JFTC more easily can find that transaction terms departing from the standard are unfair trade practices
under the Antimonopoly Law.

6.314  Second, the United States submits that the Guidelines established shortened payment terms that
enhanced the financial strength of Japanese manufacturers at the expense of wholesalers, and positioned
domestic manufacturers to better withstand foreign penetration. Prior to their adoption of standardized
transaction terms, competition forced Japanese manufacturers to allow wholesalers and retailers to carry
large outstanding balances and to pay over extended periods of time. The new standardized transaction
terms shifted the financial burden from the manufacturers to wholesalers and gave domestic manufacturers
greater control of the wholesalers.

"Fuji Translation, Rewriting History, Willkie Farr & Gallagher for Fuji Photo Film Co., Ltd., 31 July 1995, US Ex. 70-3.

In presenting the standardized terms to the photographic materials industry, MITI explained that, “to prevent foreign
corporations with huge investment capacity from disrupting the trade order, reasonable trade terms must be clearly stated".
MITI Guidelines, reprinted in Rewriting History, Tab 11, p. 9, US Ex. 70-3.

SIFTC, Rule Regarding International Agreement on International Contract Notification, Rule No. 1, 12 April 1971, US
Ex. 71-6.
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6.315  Third, the United States claims that the Guidelines established standardized terms that were by
their very nature more beneficial to Japanese manufacturers than foreign manufacturers. MITT intended
Japanese manufacturers to use volume rebates to develop exclusive supply contracts with Japanese
wholesalers, whereas foreign manufacturers, with their restricted market share, could not have done this.
Volume rebates promote exclusivity by encouraging distributors to purchase from a single source to
achieve and maximize the rebate.  With volume rebates, distributors only want to enter mto exclusive
supply relationships with manufacturers that have a sufficient share of the market.”

6.316  Japan responds that the starting point for analysis should be the wording of the 1970 Guidelines
themselves. Specifically, the Guidelines did not either mandate uniform transaction terms or provide
specific transaction terms to be followed by manufacturers, wholesalers, secondary dealers, and retailers.
The Guidelines only made general suggestions related to payment terms, volume discounts, and rebates
including that:

(1) interest should be charged for an unusually long payment period (neither the reasonable payment

period, the amount of interest to be charged, nor other terms were specified);”
(1) volume discounts should have clear transparent terms (whether and under what circumstances such

discounts should be granted and the amount of the discounts were not specified); and

(1) rebates should be minimized (with no details at all about the specific terms of rebates).

6.317  Japan notes that the Guidelines did not even use the word "standardize" in connection with the

suggested transaction terms, and did not encourage standardization or uniformity. They urged the

adoption of economically rational transaction terms, and then left it to individual manufacturers,

wholesalers and retailers to establish their own specific terms. In fact, the transaction terms of individual

manufacturers may and do vary, e.g., Fuj had and continues to have different transaction terms with each

of its four independent primary wholesalers. Japan concludes that there 1s no evidence that the payment

terms, volume discounts, and rebates of the various companies in the industry have ever been standardized

or uniform.

6.318  Japan states that MITI believed that rationalizing transaction terms would help to ensure fair
competition in the market. If opaque, secret, and customer-specific transaction terms were common in
the Japanese distribution sector, it would be more difficult to identify unfair trade practices (e.g., dumping,
excessively progressive rebates) committed by foreign companies abusing their dominant position.  There
was no suggestion, however, that foreign enterprises would be held to a different legal standard than
domestic enterprises. MITI was merely interested in securing a level playing field in which foreign and
domestic enterprises would compete fairly by the same rules.

6.319  Japan submits that there was neither ongoing monitoring nor ongoing enforcement of compliance
with the Guidelines.  If the Guidelines were the centrepiece for protecting the Japanese photographic film
market, the question arises how the relatively passive government efforts served to mmpose or even
encourage their adoption.” Thus, the alleged adverse effects should be evaluated in light of both the
specific recommendations of the Guidelines and the absence of efforts by the Japanese Government to
Impose, encourage, or even monitor compliance.

In 1969, when the Guidelines were issued, domestic producers had 93 percent of the Japanese film market and 87
percent of the paper market - leaving imports with only 7 percent and 13 percent shares, respectively.

"®The US alleges that "there is no logical difference” between favouring shortened payment terms and advocating charging
interest for long payment terms.  The Guidelines, however, recommended the interest should be charged only on the
promissory notes with “unusually long sight" which is exceptional and "only few in number”. It did not favour shorter payment
terms.

™Japan recalls that only one of three industry associations even bothered to respond to a request for a report of actions
taken, and no efforts were directed to specific companies.
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6.320  Japan asserts that the United States has not shown that anything in the distribution policies
explicitly discriminates against mmports.  Those policies pursued distribution modernization in a
completely neutral manner. In Japan's view, the United States does not identify a single example of a
government policy that facially treats imports or other certain products differently.” Whereas the United
States complains about the underlying effect of the policies to find some adverse impact on imports, Japan
contends that

(i)there is nothing inherent about imported products that makes them any more or less able to compete
equally mn a market characterized by rationalized terms of trade and single-brand
distribution;

()there 1s no factual basis to find any causal connection between the distribution policies and single-brand
distribution; and

()there have been either no changes at all, or no changes less favourable for imports, to those policies
since the time of relevant tariff concessions.

(11)1970 Guidelines and progressive rebates

6.321  With respect to rebates, Japan states that the 1970 Gudelines recommend clearly that they should
be kept to a mimimum. MITT stated that rebates were often discretionary and without clear criteria, and
therefore customers could not be sure whether or not they would receive them. MITI opposed this
tendency of rebates to interfere with the business planning of rebate recipients, and sought to discourage
this practice.

6.322 In response to Japan's argument that it did not promote the use of rebates between manufacturers,
wholesalers and retailers, the United States contends that MITI repeatedly endorsed the need for
progressive rebates in the photographic materials sector.  Whereas the 1970 Guidelines state that rebates
"should be kept to a mmimum', they do not condemn rebates, particularly because they note the wide
use of rebates and conclude that such use "will be allowed"." The United States also stresses that at the
numerous times, MITI published or republished surveys or other documents clearly emphasizing that
MITT favoured progressive rebates.

6.323 Japan notes that the US argument seems to be that since MITI did not completely prohibit all
rebates, it was somehow encouraging rebates, a rather strange interpretation of the suggestions to "minimize"
rebates.

6.324  The United States notes that MI'TT’s Business Bureau completed draft guidelines based on the
1969 survey in September 1969 and published them in a photo industry journal.” The draft MITI
guidelines stated, "[wlith regard to rebates, progressive rebates should be aggressively promoted in order to
facilitate large volume transactions".”  Subsequently in its cover note to the 1970 guidelines, MITT directed
the industry associations to formulate and implement more specific transaction terms, and to report back to

®For Japan, the only possible exception is the international contract notification requirement. Japan notes that it has
raised procedural objections with respect to this measure.

8l"Rebates are generally awarded at the discretion of the sellers. Therefore, rebates are widely used as a means of
controlling the distribution process. However, their excessive use may constitute an unfair trade practice under the
Antimonopoly Law. Even when it does not constitute a violation of law, the distribution process can in effect be controlled.
Also, it may make it difficult for recipients [of the rebates] to formulate a clear management plan, and the final price may not
fully reflect the merits derived from rebates. In addition, the rebate system has become very complicated in recent years, and
the administrative burden of rebates has increased. In principle, discounts should be used as a means to reward consumers for
the benefits of large quantity transactions. The use of rebates will be allowed as a supplementary means to achieve other price
policies. However, the use of rebates should be kept to a minimum®™. 1970 Guidelines, Japan Ex. B-24.

82MITI, Standardization of Transaction Terms: Draft Submitted for Photographic Film, Camera Times, 9 September 1969,
p. 2, First Panel Meeting, Supplemental Panel Questions and US Answers, Attachment 2.

Elbid.
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MITI by November 1970. The photospeciality wholesalers association responded by publishing a
"T'ransaction QOutline" which stated, "with regard to quantity-related [volume] rebates, these will be
adopted".”  In 1971, MITT republished the 1969 survey which noted that the "problem" was that
"progressive rebates with clear standards that function as volume discounts are not being used very often".”
The United States further noted that the guidance was being issued based on the recognition that, at the
time, rebates were in widespread use in the photosensitive materials sector. In the US view, if MITT had
meant for those practices to be eliminated, it would have said so directly.”

6.325 The United States argues that Japan promoted the use of rebates as part of a series of government
actions to standardize transaction terms and that MI'TD’s efforts in this regard should be examined in terms
of the way the Japanese industry understood MITT’s recommendation. The United States argues that in
addition to guidance that specifically called for progressive rebates, the Japanese film industry interpreted
MITT’s policy on volume discounts as equating rebates with volume discounts because it saw very little
differences between the two. The United States cites the wholesalers’” Transaction Outline which
explained that rebates were the same as discounts, and notes that the outline stated that "quantity-related
[volume] rebates will be adopted.” The United States further argues that when the Chamber of
Commerce 1ssued its standard contract which it prepared pursuant to a MITI commission, although the
Chamber did not include a provision on rebates, it included a specific provision on discounts with the
explanation that: "Volume discounts are not uncommon with photographic film. However, since the
discounts are paid at set intervals, these discounts seem almost the same as rebates"." The United States
recalls that the wholesalers’ outline and the Chamber’s standard contracts were prepared under the close
scrutiny of MITI. The United States argues that, accordingly, there can be no question that MITI
considered both documents consistent with its policy under the 1970 Guidelines, and that MITI promoted
both rebates and volume discounts, to promote incentives for large-volume transactions, which foster
"channel exclusivity".

6.326  Japan contends that it did not encourage progressive rebates:

(1) The March 1969 Survey was prepared by an outside research group and only notes the
importance of clear criteria for discounts and rebates as part of trade term rationalization.

(1) In 1969, while a reference to progressive rebates m a draft of the guidelines stressed their ability to
function economically like volume discounts, this reference was deleted from the final version of
the September 1969 Guidelines.”

8 Japan Ex. B-31

8MITI Business Bureau, Actual Condition of Transaction Terms in the Wholesale Industry, 31 August 1971, p. 62, US EXx.
20 and First Panel Meeting, Supplemental Panel Questions and US Answers, Attachment 4. (The United States notes that this
document is an edited and republished version of the 1969 Survey.) The United States argues that Japan failed to quote the
entire sentence from the republished version of the 1969 survey, thereby inverting the meaning of the document. The full
translation states: "“The problem is that categories of rebates that accord significant discretion to sellers such as fixed rebates and
goal achievement rebates are the main rebates, and progressive rebates with clear standards that function as volume discounts are
not being used very often™.

®The United States notes that at the same time MITI issued these guidelines for the photographic film sector, it also issued
transaction terms guidelines for 12 other sectors. Rebates were widely used in all of those 12 other sectors. In 9 out of the 12
sectors, the guidelines use the exact same formulation regarding rebates as in the film guidelines, indicating that the formulation
clearly was generic. In three of the 12 sectors, MITI called for modifications in the rebate programs, indicating that when MITI
wanted changes in rebates, it knew how to say so directly. Japan Ex. B-1.

8For a discussion of statements specifically calling for progressive rebates, see para. 6.322 and footnote 782, Japan EXx.
B-31.

88Japan Chamber of Commerce, Recommendation on Standardized Contracts for Transactions, commissioned by the
Ministry of International Trade and Industry, January 1975, p. 22, US Ex. 32.

8 Japan notes that the "draft" guidelines were never published by MITI.
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(111) The March 1970 JFT'C Report made no recommendation about any rebates, and thus said
nothing about progressive rebates.

(v) The June 1970 Final Guidelines regard discounts as a more rational approach for large volume
transactions, and then state that "the use of rebates should be kept to a mmmimum'. Thus there 1s
no mention at all of progressive rebates.

W) The November 1970 Policy Outline by an industry association noted that "quantity-related
rebates" could be adopted. Japan emphasizes that the Policy Outline did not represent
government thinking, ignored the 1970 Guidelines suggestion to keep rebates to a minimum, and
did not even bind association members.

(v1) The August 1971 Survey specifically identified rebates and discounts without clear standards as an
irrational practice, and noted that "progressive rebates with clear standards that function as volume
discounts are not being used very often".” The survey explained a position of an outside research
group that (a) rebates should have some rational economic basis; (b) rebates should be based on
clear criteria; (¢) progressive rebates are more economically rational than fixed rate rebates, since
they could function to achieve large volume transactions like volume discounts, but, if used, such
rebates should have clear criteria.

(vi1) Furthermore, the March 1975 Manual did not even mention progressive rebates.

6.327  Japan points out that of these seven documents, three do not mention progressive rebates at all,
and three documents mention progressive rebates, but none of them encourage progressive rebates and
none represents a government statement.  Finally, the one document that actually encouraged progressive
rebates was a draft document reported in an industry journal that, when finalized, deleted any reference to
progressive rebates, and instead specifically discouraged the use of rebates.

(111) 1970 Guidelines and single-brand distribution

6.328  Japan emphasizes that MITI policies did not force Japanese wholesalers to become single-brand
distributors for domestic manufacturers because the nature of the policies at issue was different: ~ First, the
1970 Guidelines did not encourage rebates; they discouraged rebates and urged that there be some
efficiency basis to rebates or volume discounts. Second, the 1970 Guidelines also did not encourage
shorter payment terms; they only indicated that after a reasonable period customers should pay mnterest for
continued credit term.” Japan emphasizes that these payment terms are common in many industries
throughout the world. Moreover, payment terms are not the reason that the distributors chose to become
single-brand or remain single-brand, but are only one element of the cost to the buyer. In the view of
Japan, the US assumes, that the manufacturer did not adjust the invoiced price to reflect shortened
payment terms, or that the additional costs to the wholesalers were not passed on to their customers.”

6.329 The United States alleges that Japan promoted shortened payment terms, volume discounts, and
progressive rebates, among other transaction terms.  Shortening payment terms in effect tightened credit
between manufacturers and wholesalers, and between primary wholesalers and secondary wholesalers and
retailers. This tightening of credit weakened the wholesalers and made them more susceptible to control
by Japanese manufacturers in two respects. It increased the wholesalers’ need for financial support from

OTorihiki Jouken No Jittai, The Institute of Distribution Research's 1969 survey of trade conditions in the film and other
industries, Japan Ex. B-1, pp. 6-7, para. 309.

'Fyrthermore, Japan argues that this recommendation was aimed at dealings between wholesalers and retailers, not
manufacturers and wholesalers.

%2|n Japan's view, since the United States alleges that the next step in the progression was pushing the shortened payment
terms downstream, the United States itself appears to assume that the additional costs of the shorter payment terms were in fact
ultimately absorbed not by the primary wholesalers but by their customers.
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the manufacturers and their "keiretsu" banks, and it made it more important for the wholesalers to earn
volume discounts and progressive rebates from the domestic manufacturers, which meant focusing their
sales efforts on the products of the dominant suppliers, Fuji and Konica.” With either a volume discount
or rebate, the purchaser has an incentive to concentrate its purchases on the suppliers from which it can
expect to receive the greatest rebate or discount from volume purchases, usually the dommant supplier.
These types of transaction terms have the potential to enhance manufacturer dominance over distribution.”
The particular transaction terms promoted by Japan helped cement exclusive vertical relationships in the
distribution system, and the standardization of those terms across manufacturers and across wholesalers
limited the ability of foreign manufacturers to offer more favourable terms to Japanese manufacturers.

6.330  As to the US argument that the wholesalers were weakened by the shorter payment terms and
became more dependent on the manufacturers and, in particular, on volume discounts and rebates,
Japan responds that the 1970 Guidelines did not encourage the use of volume discounts without
reservation, and it never encouraged rebates. In fact, the Guidelines encouraged transparency if volume
discounts were given, and discouraged the use of rebates. The more transparent the volume discount, the
easier it would be for a competitor to provide the buyer an offsetting incentive (e.g., lower price) to
purchase its product rather than the product of the manufacturer offering the volume discount.  Thus, 1f
anything, the encouragement of transparency improved the position of competitors with a customer.

6.331  Japan notes that as to payment terms, the Guidelines’ recommendations were also completely
unexceptional. The Guidelines did not call for shorter payment terms. They merely stated that after a
certain period, suppliers should charge their customers interest for late payment. Late payment charges
are not novel or unusual; rather, they are a completely normal term of credit arrangements. It 1s simply
not credible to contend that the stitution of late payment charges 1s a draconian assertion of control by
suppliers over their customers.

6.332 In the alternative, even assuming that the 1970 Guidelines facilitated the development of
single-brand relationships between domestic film manufacturers and their primary wholesalers by
encouraging volume discounts and rebates and tighter payment terms, Japan argues that such
encouragement was not inherently unfavourable to imported film or paper. There is nothing intrinsic to
the nature of imports that renders them incapable of competing in the context of such distribution
practices.” Even if the guidelines even went so far as to encourage single-brand distribution,” there is
nothing ntrinsic to the nature of imports that renders them incapable of competing in such a market
structure.”

%*The US submits that volume discounts and rebates favour the dominant supplier. By striving to hit the targets for
discounts or rebates from its dominant suppliers, the wholesaler or retailer is likely to receive a much larger value in rebates or
discounts than if it hits the targets from its minor suppliers. At the time MITI began promoting standardized transaction terms,
Fuji and Konica were (as they are today) the dominant suppliers in Japan. Therefore, volume discounts and rebates favoured
them over the foreign manufacturers who had been kept from the market by trade and investment restrictions. By the time
Japan began to liberalize those restrictions, the transaction terms and other measures pressed by the Government of Japan had
cemented the exclusive relationships between Japanese manufacturers and wholesalers, and to a significant extent the retailers as
well.

%E.g., MITI’s 1970 Guidelines, US Ex. 70-4, p. 6.

% Japan explains that the panel in US - Automobiles found that a luxury tax on cars priced higher than $30,000 was not
inherently less favourable for imports, despite the fact that most imported cars were indeed in the higher priced category. US -
Automobiles, DS31/R, para.5.14. By that standard, there is no argument that the provisions of the 1970 Guidelines were
inherently less favourable for imports.

% According to Japan, the contrary was true, i.e., vertical integration was perceived as a problem to watch, not a policy to
promote.

% Japan submits that industry experts and even Kodak officials severely criticized Kodak for its failure to invest sooner in
its own single-brand distribution network. This criticism reflects a view that single-brand distribution could not be a
competitive disadvantage for imports.
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iv) Other distribution measures

6.333  According to Japan, most of the distribution measures identified by the US are merely reports by
advisory councils or public corporations, e.g., the various Distribution Committee interim reports, the 1971
Systemization Report, and the 1975 Manual. In Japan's view, none of these reports nor the 1967 Cabinet
Decision discussed policies that were inherently disadvantageous to imports.

6.334 Japan argues that the 1967 Cabinet Decision — which implemented the first stage of capital
liberalization - was quite direct in expressing a concern about the ability of domestic industry to compete
with foreign rivals. The Japanese Government sought to promote the efficiency and competitiveness of
domestic ndustries, not block imports. In Japan's view, the conclusions drawn by the United States have
no support in the text of the Cabinet Decision. Japan stresses that there 1s no discussion of promoting
domestic manufactureres from foreign competition at all, let alone a discussion of using distribution
policies to protect manufacturing companies.

6.335  Japan argues that the international contract notification requirement does not allow the JFTC to
take action against foreign manufacturers that are offering more competitive terms than their domestic
counterparts. This provision is merely a reporting requirement applicable to trade transactions in general,

import as well as export transactions, for the purpose of policing Antimonopoly Law violations.  Japan
emphasizes that the JFTC does not enforce MITI Guidelines and questions the relevance of the
international contract notification requirement to film given that, during the 1970s, sales of Kodak film in
Japan were made exclusively by a domestic Japanese company, Nagase, which was not subject to that
requirement in respect of contracts with other wholesalers, secondary dealers, or retailers.”

6.336  Japan concludes that the competitive conditions allegedly established by MITI’s distribution
policies - assuming they constitute "measures" for purposes of non-violation complaints - are not less
favourable for imported film and paper than for domestic products. Japan emphasizes that competitive
conditions must be examined exclusively on the basis of the provisions of the alleged measures themselves,
and not to any incidental consequences, such as single-brand distribution.  Japan maintains that there 1s no
causal connection between the alleged measures and single-brand distribution or between single-brand
distribution and the alleged impeded market access. Moreover, none of these distribution measures
draws any formal distinctions between imported and domestic products. For these alleged measures to
establish less favourable competitive conditions for imports, their provisions must somehow be inherently
disadvantageous to imports. However, according to Japan, distribution modernization policies themselves
were not mherently disadvantageous to imports.

(v)Black and white film and paper

6.337  Moreover, Japan points out that the US allegations are completely irrelevant to black and white
film and paper. For Japan, the US "distribution bottleneck" theory is premised on the large number of
retail film outlets, but those are colour film outlets. However, black and white film 1s a niche product that
1s sold through a much smaller number of retail outlets, generally photospecialty retailers. Thus Japan
concludes that the US theory is not even applicable to black and white film.

6.338  With regard to paper, Japan asserts that the US claims focus on Japan’s alleged encouragement of
the domestic film and paper manufacturers’ vertical integration into colour photofinishing, thereby

%K odak had made a fundamental decision to rely exclusively on Nagase, and did not reevaluate this marketing strategy
until years later, long after the period in question. Although Kodak reestablished a subsidiary in 1977, that subsidiary only
provided support to the distributors. It was not until 1983 that Kodak reassessed that business strategy and decided to become
more active. Japan Ex. B-45.
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allegedly creating a "captive market" for colour paper. However, what matters in the present context 1s that
it has nothing to do with black and white paper. With respect to the 1967 tanff concessions, which were
made only on black and white film and paper, these facts provide an additional reason why there is no
upsetting of competitive conditions on account of "distribution countermeasures".

6.339  On Japan’s argument related to the competitive dynamics of a market for black and white film, the
United States responds that the subject and title of this dispute is consumer photographic film and paper.
That 1s because Japan’s liberalization countermeasures were and are directed at consumer photographic
film and paper, whether black and white, or colour. Untl 1970-1972, black and white was the
predominant consumer film (and paper) used in Japan, thereafter it was colour.”  Accordingly, Japan’s
focus on the relationship between the Kennedy Round concessions (on black and white products) and
current colour film and photo-finishing outlets 1s not relevant. Given that black and white film (and
paper) was the dominant product at the time the Japanese Government began pursuing liberalization
countermeasures, and that the Government recognized that colour would surpass black and white at some
time 1n the near future, the Government directed the liberalization countermeasures at obstructing the
distribution and sale of consumer photographic film and paper, whether black and white, or colour.

d Causal connection between distribution measures and competitive position of imports

6.340  Japan emphasizes that even if the Panel looks beyond the provisions of the alleged measures and
attempts to evaluate their practical consequences, the US claims fail because of the lack of any actual causal
connection (1) between the alleged measures and current single-brand distribution, or (1) between
current single-brand distribution and the alleged current impeded market access.

6.341 According to Japan, even if the 1970 Gudelines are a "measure" for purposes of
Article XXIII:1(b), they are not a "measure" that has anything at all to do with the alleged nullification or
impairment of the benefits of tanff concessions. In Japan's view, the US claims that the alleged
nullification or impairment comes from single-brand distribution, while being unable to show any nexus
between the 1970 Guidelines and single-brand distribution.  Private companies had adopted single-brand
distribution prior to the alleged measures. Japan alleges that the United States tries to shift the focus from
the measures themselves to the market structure that allegedly disadvantages mmported products.
However, GATT precedent has consistently focused on the measures themselves, and not market
outcomes. Japan adds that even if the panel were inclined to depart from this past GATT practice, there
1s no factual basis to conclude either that MITT policies created the market structure, or that the market
structure n fact disadvantages imported consumer photographic products.

6.342  For Japan, it 1s also important to examine whether there is current nullification or impairment.
Putting aside the relationship between MI'TT’s policies and the private sector during the 1960s and “70s,
what matters 1s whether there 1s any causal connection between the alleged measures and current business
decisions by wholesalers and outlets regarding what kind of film and paper to purchase. In Japan's view,
since the alleged "measures” are no longer in effect, there 1s no such connection.

6.343  Even if the US mterpretation of MITI’s distribution policies argument were accurate, in Japan's
view, there 1s no upsetting of the competitive position for imported products. According to Japan, the
United States alleged that MI'TT has sought over the past 30 years to establish and then mamtain an
exclusionary market structure for film and paper in which foreign brands are blocked from the primary
distribution channels. For Japan, in light of the nature of the suggestions being made, and the private
sector response to those suggestions, it 1s not credible to argue that there 1s some connection. While the

®Until 1970-72, black-and-white film and paper were the predominant products used in Japan. Thereafter, the dominant
products were colour film and paper. Today, colour film and paper account for 97 percent of Japan's total market for consumer
photographic materials, with black and white accounting for only 3 percent.
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United States has submitted voluminous background iformation on the evolution of government policy
thinking, however, the ongoing policy debate during the process of policymaking 1s much less relevant than
what eventually happened. Japan emphasizes that private sector actions happened either too early or too
late to have any meaningful connection to the government and advisory committee suggestions being made

in the early 1970s.

6.344  For the United States, there is ample evidence to suggest that the nearly simultaneous decisions of
Fuj and Konica to tighten payments and introduce new rebates and discounts in 1966 were in response to
Japanese Government policy. By 1965-66 the Japanese Government already had begun the process of
working closely with industry to study and devise ways to respond to capital and trade hiberalization. The
Industral Structure Council’s Distribution Committee had studied the need for rationalized transaction
terms 1n its Fifth Interim Report in 1965.  Also m 1965, MITI worked with the Japanese photographic
film and paper manufacturers in the Natural Colour Photography Promotion Council (NCPPC) to devise
means to prepare for trade and capital liberalization. Among other things, the NCPPC considered and
reported on specific "Import suppression counter measures'.” The United States concludes that the
Japanese Government’s guidelines and administrative guidance to industry had a clear purpose at the time
they were given, and they accomplished their objectives very effectively.

6.345  Japan responds that the United States elevates preliminary deliberations of the Industrial Structure
Council’s Distribution Committee and the Natural Colour Photography Promotion Council (NCPPC) and
the Industrial Structure Council’s Fifth Interim Report to the level of Japanese Government policy. In
Japan's view, these were activities of non-governmental bodies: (1) that were in the early stages of studying
distribution 1ssues, and were not yet even making specific recommendations; (1) that took place two
years prior to the 1967 Cabinet Decision endorsing the broad concept of modernizing the distribution
sector; and (1) that took place five years prior to the first specific government statement on the issue of
rationalizing transaction terms for the photographic products industry. Therefore, in Japan's view, the
United States has not submitted evidence to link the actions taken by Fujifilm and Konica regarding
transaction terms to governmental action.

@ Introduction of transaction terms

6.346  As to the iming problems with this alleged link between the introduction of distribution measures
and the upsetting of competitive conditions for photographic materials, Japan argues that private companies
had taken actions themselves regarding payment terms and rebates well before any actions by the Japanese
Government regarding "standardized"" transaction terms. For Japan, it is clear that these documents
cannot have caused Fuji's and other manufacturers' decision to implement e.g., volume rebates. For
example, Konica began tightening payment terms in 1962 and Fuj started in 1966. Trade journals
discussed these business developments and the quite natural desire of the domestic manufacturers to
improve their accounts receivables through shorter payment terms. Thus, the manufacturers' tightening
of transaction terms for their primary wholesalers as well as Fuji's volume discount policy predate both the
1967 Cabinet Decision and the 1970 Guidelines. Fuji made no change n its policy in response to the
1967 Cabinet Decision. Regardless of MITT's 1970 Guidelines, Japanese manufacturers m this sector
had already begun to adjust their rebate policies and shorten payment terms before 1967, three years or
more before MI'TT first announced its suggestions.

190gtdying a Policy for Coping:  Natural Colour Photograph Promotion Council, Approaching Liberalization of Trade in
Colour Film, Camera Times, 2 March 1965, US Ex. 65-3.

101 Japan notes that it distinguishes “standardization,” with its implication of uniformity, from "rationalization,” which does
not have this nuance. Japan points out that the United States consistently translates “tekisei(-ka)" as "standardization” rather
than the more accurate alternative "rationalization”. In Japan's view, if the Japanese original had meant “standardization", it
would have used the term "ityoujun-ka".
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6.347  The United States notes that Japan does not deny that its manufacturers implemented shortened
payment terms, rebates, and volume discounts.  While Japan raises a question of timing, the United States
contends that there 1s no timing mismatch in its position.  Specifically, the United States argues that there
were two purposes for Japan's transaction terms policies, l.e.: (1) standardizing transaction terms in order
to create a benchmark against which to judge the "fairness" of competiion from foreign firms using
non-standard terms, and (2) implementing specific terms that promoted channel exclusivity.

6.348  According to the United States, in terms of the first goal, the timing of Japan’s measures was
perfect. The Japanese Government actively pressed for standardized transaction terms in the 1968-75
time frame precisely when lowering tanffs and moving toward the first significant liberalization of capital
investment.  Japan wanted its manufacturers, primary wholesalers, and secondary wholesalers to
standardize transaction terms mn order to resist this increasing competition by means of scrutiny under the
Antimonopoly Law. The United States emphasizes that the 1969 survey of transaction terms submuitted
by Japan'” shows that, at this time, transaction terms were not standardized between manufacturers,
primary wholesalers, secondary wholesalers and retailers. MITID’s repeated and active efforts to
standardize the terms (including through publicizing the particular terms applied by individual wholesalers)
served to standardize those terms at this time when standardization was most needed to resist the imminent
threat of foreign competition. It was also at this time that Japan implemented Notification 17 to prevent
foreign manufacturers from offering attractive premiums to wholesalers, and Rule No. 1 under the
international contract notification provisions of the Antimonopoly Law, which ensured the opportunity to
scrutinize each contract between foreign manufacturers and Japanese wholesalers for "unfair" departures
from standardized terms.

6.349  The United States emphasizes that Japan’s timing was right on the mark regarding the second goal
as well.  Although Japanese manufacturers had implemented rebates, volume discounts, and shortened
payment terms before the 1970 Gudelines, the 1969 survey and the 1970 Guidelines themselves noted
that rebates and volume discounts were less widely used between primary wholesalers and secondary
wholesalers and retailers. These documents also indicated that long payment terms were common at
these levels of the distribution system. In the US view, Japan wanted to advance its keiretsu distribution
system beyond the first tier of manufacturer-to-primary-wholesaler to encompass these lower levels as well.
Moreover, greater efforts were necessary to accomplish keiretsu-nization at these levels, since it was not
necessarily in the mterest of the wholesalers or retailers. The low levels of foreign access to the secondary
wholesalers demonstrates that Japan’s policies were largely successful at this level as well.

(i1) Introduction of single-brand distribution

6.350  For Japan it is clear that neither volume discounts nor rebates were responsible for the decision by
primary wholesalers to become single-brand in the Japanese market. Private companes had adopted
single-brand distribution prior to any government action.  Single-brand distribution had emerged by the
mid 1960s, and was essentially complete by 1968.” Konica’s primary wholesalers were single-brand
since at least 1955.  Three of Fup’s four major primary wholesalers were already single-brand wholesalers
well before 1970. Accordingly, single-brand distribution of film was already the mdustry norm by 1968,
years prior to the 1970 Guidehnes, which were the only government statement concerning transaction
terms,” and other alleged measures. Thus, well before the 1970 Guidelines, the industry had already
shifted to single-brand distribution and not surprisingly, the 1970 Gudelines said nothing about
single-brand distribution.  Japan concludes that the history of business decisions in this industry reveal the

192 japan Ex B-1.

1%%The only remaining multibrand wholesaler was Asanuma, which became single-brand in 1975 after being rebuffed by
Kodak when Asanuma tried to reestablish direct dealing with Kodak.

1%%The other reports and surveys were not formal government actions or statements. Moreover, even these items came
after single-brand distribution had emerged as the predominant industry practice.
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timing problems of the US theory of causation because it is impossible for a government action to cause
something that happened before that government action was taken.

6.351  Japan pomts out that Kodak’s agent Nagase had acquired Kuwada, and turned the formerly
multibrand primary wholesaler into a single-brand wholesaler, and became a direct competitor of the other
independent primary wholesalers mn 1967. Thereafter, independent primary wholesalers would have to
compete 1n selling Kodak with their supplier (an obvious impossibility given that the supplier could always
ensure its ability to underprice the independent wholesaler) or to act as a secondary wholesaler. Those
that had the ability to remain a primary wholesaler for another manufacturer chose this course of action.
This decision was not because of rebates or volume discounts, it was because Kodak had chosen exclusive
distribution at the primary wholesale level and i so doing effectively excluded independent primary
wholesalers from a role in distributing Kodak products. In Japan's view, ultimately, the success or faillure
of volume discounts and rebates 1n attracting business from a wholesaler 1s a matter of business judgement.

However, neither necessarily leads to exclusivity.  Wholesalers must choose between the advantages of
lower purchase costs from volume discounts and a greater variety of brands which 1s a pure business
decision.

6.352  Japan states that Asanuma remained a wholesaler of Kodak film until 1975. Thus Asanuma did
not terminate its relationship because of payment terms, volume discounts, rebates, "keiretsu” relationships
or purported policies of the Japanese Government to encourage single-brand distribution.  In Japan's view,
Asanuma terminated its relationship with Kodak because Kodak was unwilling to deal with it directly as a
primary wholesaler.  Simularly, the other primary wholesalers remain single-brand Fuji distributors
because they have made a business decision to do so."™

6.353 The United States contests Japan's argument that its measures could not have caused the alleged
effects because Japanese manufacturers began mmplementing shortened payment terms and volume
discounts and rebates in 1966, before the series of Japanese Government measures from 1968 through
1975 that called for such transaction terms. In the US view, there are no timing problems in the US
argument.

6.354  The United States notes that there were two purposes for the Government of Japan’s transaction
terms policies: (1) standardizing transaction terms in order to create a benchmark against which to judge the
"fairness” of competition from foreign firms using non-standard terms; and (2) implementing specific terms
that promoted channel exclusivity.  In terms of the first goal, Japan actively pressed for standardized
transaction terms in the 1968-75 time frame precisely as Japan was lowering its tariffs and moving toward
the first significant liberalization of capital mvestment. Japan wanted its manufacturers, primary
wholesalers, and secondary wholesalers to standardize transaction terms in order to resist this increasing
competition by means of scrutiny under the Antimonopoly Law. The 1969 survey of transaction terms'”
shows that at this time, transaction terms were not standardized between manufacturers and wholesalers or
between primary wholesalers and secondary wholesalers retailers. MITT’s repeated and active efforts to
standardize the terms (including through publicizing the particular terms applied by individual wholesalers)
served to standardize those terms at this time when standardization was most needed to resist the imminent
threat of foreign competition. It was also at this time that Japan implemented Notification 17 to prevent
foreign manufacturers from offering attractive premiums to wholesalers, and Rule No. 1 under the
international contract notification provisions of the Antimonopoly Law, which ensured the opportunity to
scrutinize each contract between foreign manufacturers and Japanese wholesalers for "unfair" departures
from standardized terms.

1% affidavit of Takenosuke Katsuoka, Japan Ex. A-11; Affidavit of Kaoru Konno, Japan Ex. A-15, Affidavit of
Yukiyoshi Noro, Japan Ex. A-14, Affidavit of Tomihiko Asada, Japan Ex. A-12.
1% japan Ex. B-1
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6.355  The United States also emphasizes that Japan’s timing was right on the mark regarding the second
goal as well. Although Japanese manufacturers had implemented rebates, volume discounts, and
shortened payment terms before the 1970 Guidelines, the 1969 survey and the 1970 Guidelines
themselves noted that rebates and volume discounts were less widely used between primary wholesalers
and secondary wholesalers and retailers.  These documents also indicated that long payment terms were
common at these levels of the distribution system. Japan wanted to advance its Keiretsu distribution
system beyond the first tier of manufacturer-to-primary-wholesaler to encompass these lower levels as well.
Moreover, as the United States provided evidence for, greater efforts were necessary to accomplish
keiretsu-nization at these levels, since it was not necessarily in the interest of the wholesalers or retailers.
The low levels of foreign access to the secondary wholesalers demonstrates that Japan’s policies were
largely successtul at this level as well.

(11) Governmental endorsement of private actions

6.356  The United States argues that, to the extent that manufacturers already had implemented some of
the desired transaction terms, the Japanese Government's endorsement of those terms made clear that they
were approved government policy, and should be perpetuated or strengthened.

6.357 Japan contends that the companies’ economic self-interest was a sufficient reason to maintain
rationalized transaction terms. Moreover, Japan points out that the alleged objective behind the adoption
of these transaction terms, l.e., single-brand distribution, 1s the common form of distribution in the film
industry in every market in the world. It results from business decisions as to how to most effectively
compete. Manufacturers selling in Japan would not need the government’s endorsement to adopt and
maintain practices and market structures that had proven successful in all other markets in the world.
Therefore, payment terms, discounts, and rebates were not responsible for the evolution to single-brand
distribution 1n Japan any more than they were in the United States or the European Union. Nor are the
use of payment terms, discounts, and rebates as a tool of competition constrained in Japan. They have
been and remain competitive tools constrained only by the application of the relevant competition statutes
equally applied to both foreign and domestic competitors.

(iv) Downstream standardization

6.358 According to the United States, Japan wanted these transaction terms implemented and
standardized further downstream in the distribution system. The surveys and the guidelines from the late
1960s and early 1970s note that transaction terms between primary wholesalers and secondary wholesalers
and retailers were not yet, but should be, standardized.” Pushing its systemization policies further
downstream would help ensure the stability of the system as a whole, and its resistance to foreign capital
enterprises. When wholesalers actually began to implement the terms suggested by MITI, the retailers
raised objections.

6.359  Japan responds that this argument ignores the economic incentives for the transaction terms to
pass downstream and the actual economic consequences of downstream transaction term rationalization.
As to the US theory that tightening terms at the manufacturer-wholesaler level created financial pressure on
the wholesaler, Japan responds that efforts to shorten transaction terms at the wholesaler-retailer level
would actually Aelp wholesalers by relieving the financial pressure from shorter payment terms at the
manufacturer-wholesaler level. Thus, there could be no actual financial effects on the wholesaler, which
would then not lead to the exclusive manufacturer-wholesaler relationship alleged by the United States.""

1971970 Guidelines, US Ex. 70-4.

198 According to Japan, the United States cites trends in wholesaler profitability. Yet this data in fact shows that as the
manufacturers tightened payment terms in the mid 1960s, profitability actually increased. The decline in profitability did not
happen until several years later. The timing of these trends hardly supports the US allegations.
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If manufacturers and wholesalers had, of their own accord, adopted shorter payment terms, rebates, and
volume discounts, inevitably these changes would eventually have their own effect on the downstream
terms from the wholesaler to the customer, regardless of what the government recommends as distribution
modernization. Japan concludes that the alleged government’s endorsement of the wholesaler-to-retailer
transaction terms, which were the likely consequence of the changes already taking place in the
manufacturer-to-wholesaler terms, had nothing to do with the underlying economic forces pushing
transaction terms downstream.

W) Uniformity and standardization

6.360 In the view of the United States, the standardization of transaction terms served two purposes:
(1) to encourage vertical alignment of distribution, and (1) to establish a baseline for standard industry
practices, the departure from which would be scrutinized under the Antimonopoly law. The fact that the
domestic manufacturers had mmplemented rebates, discounts, and shortened payment terms in 1966 or
1967 does not mean that the terms were uniform across manufacturers and wholesalers. The Japanese
Government needed industry to standardize the terms, and to keep them standard, in order to resist
inroads from foreign capital.

6.361  With regard to the US emphasis on the importance of the government in ensuring unformity of
transaction terms, Japan argues that this argument has no support in the government actions or the private
sector actions during this period, given that rationalized transaction terms did not limit the ability of foreign
or domestic manufacturers to offer more competitive terms.

) In particular, Japan emphasizes that the 1970 Gudelines did not specify the payment

terms, the interest rates on extended payment terms, the terms of volume discounts, or the terms of rebates.

None of the other documents 1dentified by the United States specifies target "standards" for any of these

elements."” The Guidelines provided only broad suggestions, not specific details of suggested transaction

terms. Moreover, the Guidelines did not even use the word "standardize" in connection with its
suggestions regarding transaction terms.""

(11) As to the US argument that the "standard contract” drafted by an industry group'' pushed
for uniformity, Japan responds that the draft "standard contract"” clearly left to individual negotiation every
major element of the business transaction and would not prevent a competitor from offering better terms to
win business. Thus standardizing of any specific transaction terms was not intended.

(111) In Japan's view, the 1dea that rationalizing transaction terms somehow limited the ability of
foreign manufacturers to offer competitive terms also contradicts recent US statements. The
1990 Guidelines state that "Business operators trying to enter a new business sector are clueless as to the

199 3apan notes that to the extent the 1969 Survey contained examples of actual transaction terms, such information is quite
common in such factual surveys. There is no indication the survey evaluated any specific terms either favourably or
unfavourably, and thus they could not be "targets".

M0japan states that the United States consistently translates "tekisei(-ka)" as “standardization” rather than the more
accurate "rationalization”. If the Japanese original had meant "standardization," it would have used the term "hyoujun-ka".
e.g., see US Ex. 71-11 (Zenren Tsuho, August 1971); US Ex. 70-4 (Zenren Tsuho, July 1970); US Ex. 69-5 (Zenren Tsuho,
November 1969).

MThe contract was reprinted in an industry trade journal at the time. Nihon Shashin Kogyo Tsushin (1 July 1972).
Japan Ex. F-2. This "standard contract" was made as a model form of contract and did not have any binding effect whatsoever.

MITI merely encouraged the Japan Chamber of Commerce and Industry to draft it. Its purpose was to encourage the private
sector to use written forms and make contracts more transparent.

12 3apan underscores that the Standard Contract: (i) left blank the number of days in the payment period; (i) left blank
the interest rate to be charged on late payment; (iii) left blank the discount rate for cash discounts; (iv) indicates that volume
discounts should be in accordance with "separately specified standards,” and  (v) makes no mention of rebates at all.
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amount of rebates it would offer in order to maintain a position superior to its rivals"."" Here the
1990 Gudelines, which are supported by the United States, assume that the rationalization of transaction
terms will help new entrants, including foreign manufacturers, to offer competitive terms.

6.362 Japan concludes that even assuming the US allegations about the timing, the meaning of the
1970 Guidelines, and their effect on encouraging exclusivity, were correct, these US arguments still would
fail because they assume that there were legal constraints on the ability to offer competing transaction terms
to customers. However, there were no constraints on a competitor, whether foreign or domestic, to offer
more attractive transaction terms.

(e) Financing for rationalization, systemization and standardization
@) JDB funding for joint distribution facilities

6.363 The United States claims that Japan also promoted the vertical integration of manufacturers and
wholesalers through administrative guidance and financial incentives for manufacturers, wholesalers and
retailers to establish joint distribution facilities. The establishment of common facilities between these
different levels of the distribution system bound the participating companies closer together and made it
more difficult for foreign suppliers to establish or maintain relationships with the participating distributors.
The Distribution Committee’s Seventh Interim  Report recommended financing by the Japan
Development Bank (TDB'") to promote systemization."' In 1976, the JDB provided a subsidized loan of
550 million yen to Konica to establish a jomt distribution centre for Konica and its four primary
wholesalers."” JDB funding of the distribution centre gave Konica the means to establish strong, physical
and electronic ties with its primary wholesalers and consequently stripped the wholesalers of their
independence and made it all but impossible for other manufacturers to overcome the wholesalers’
exclusive relationships with Konica."® The US alleges that the JDB’s selective financing of Japanese
manufacturers in their attempts to systematize distribution channels for photographic film and paper upset
the conditions of competition between mimported and domestic products since the loans helped to further
tie domestic manufacturers to primary wholesalers that otherwise would have been available to distribute
imported products.

6.364  Japan contends that Konica had already acquired its primary wholesalers before the JDB loan and
that the loan was thus too late to encourage vertical integration. No government intervention is necessary
to tell subsidiaries to cooperate with the parent company. For Japan, the cooperation between Konica
and 1ts primary wholesalers and their joint development of a distribution facility cannot be the result of
some government plan to strengthen the relationship between these primary wholesalers and Konica.

6.365 The United States responds that Japan does not deny that the loan was made for the purpose of
establishing the joint distribution between Konica and its wholesalers, or that the centre was in fact
established using the loan. As to Japan's argument that Konica already had acquired its primary
wholesalers at the time, the United States contends that Konica merged with its last two independent
primary wholesalers (i.e., Haruna Shokai and Daiwa Shokai) on 13 July 1977, more than a year after the
JDB loan."” The United States maintains that the establishment of the joint distribution centre further

M3shoukankou Kaizen No Kihonteki Houkou Ni Tsuite (Basic Distribution to be Taken for the Improvement of
Commercial Practices), 20 June 1990 [hereinafter *1990 Guidelines"], US Ex. 90-5, p. 2.

19Us Ex. 69-4.

"5The Direction of Regulating Multi Level Marketing, Catalog Sales and Door to Door Sales (Eleventh Interim Report,
Dec. 1974, US Ex. 74-6.

M8The President of Konica at the time referred to the distribution centre as “a kind of business merger on the distribution
front". Standing Before a Trial Photographic Distribution Industry, Camera Times, 8 May 1976, US Ex. 76-4.

17 An industry journal article from 20 July 1977 reported the merger:  Era for Reorganizing Distribution: "Retailers Are
Like Octopi,” Shashin Kogyo Junpo, 20 July 1977, p. 8, US Ex-37.
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interwove the manufacturer and its wholesalers, making it more difficult for a foreign supplier to establish a
relationship with, or purchase, a Konica wholesaler.

6.366  According to Japan, given that single-brand distribution is not inherently unfavourable to imports,
it follows that MITI’s encouragement of systemization, the JDB loan to Konica for a joint distribution
centre - which at most, even according to US allegations, merely lent some encouragement to single-brand
distribution - were not inherently unfavourable. Japan explains that the JDB did not and does not
evaluate applications from foreign enterprises that carry foreign products any differently than it evaluates
applications from domestic enterprises.” Thus, if Nagase (i.e., Kodak's importer) and Kuwada (.e.,
Nagase's single-brand primary wholesaler subsidiary) applied for a loan to build a joint distribution centre,
the JDB would have evaluated the application based on the same criteria used to evaluate Konica's
application.

6.367  As to Japan's argument that the JDB in the 1970s would have, and today would, provide the same
type of loan to foreign manufacturers, the United States rebuts that the fact remains that the only
manufacturer who received such a loan was Japanese.'’

(i1) SMEA loans to photoprocessing laboratories

6.368  According to the United States, as colour photography became popular in the 1960s and 1970s,
photoprocessing laboratories became a potential alternative distribution channel, and a potential threat to
the oligopolistic distribution system maintained by Fuji and Konica.  In 1968, the director of the Small
and Medium Enterprise Agency (SMEA) called for applying SMEA programs to improve the structure of
medium and small businesses in light of the "advancing capital liberalization," and as "protective
countermeasures against the selling of oneself to foreign capital.”” The 1969 MITI-commissioned survey
of transaction terms in the photographic sector” notes as potential threats "if’ the oligopoly of the two
domestic manufacturers is broken up by a foreign company," and "if a new [distribution] route emerges to
compete against the route of photographic material dealers, which 1s the core existing route in the
distribution market". The survey further warned that "foreign companies have already provided financial
assistance to the processing industry” and advocated taking steps "to minimize the anticipated disorder in
the distribution market'. Among the recommended measures were, "subsidize the processing industry"."”

In response, the United States claims, MITI's SMEA gave substantial subsidies to the photoprocessing
industry aimed at modernizing the equipment 1n the faciliies in anticipation of capital liberalization. In
July 1967, SMEA approved "colour film development and printing laboratories" as one of four sectors
deemed eligible that year for subsidized loans.”™ The Chairman of the Laboratories Association, who also
was the president of Fuji Colour Service,” stated that "the main purposes of the laboratory industry
becoming designated industry are ... as capital liberalization countermeasures, to modernize facilities and

118 3apan notes that since 1984, the JDB has been promoting imports by providing loans for the construction of distribution
facilities and service facilities for imported products. JDB Annual Report 1995, p. 26-27, Japan Ex B-36.

9 According to the United States, Japan also argues that it was in Konica’s interest to establish the joint distribution centre,
as if that fact alters the Government’s responsibility for intervening in the market to facilitate that result.

1205mall and Medium Enterprises Director, Otsutake Kenzo, Main Points of Fiscal 1968 MITI Policy; New Policy Dealing
With Capital Liberalization; Approach to Policy on Small and Medium Enterprises, Tsusan Journal, December 1967, vol. 2 no. 2,
10-15, US Ex-12.

12 |nstitute of Distribution Research, Fact-Finding Survey Report Pertaining to Transaction Terms: Actual Conditions of
Transaction Practices in the Wholesale Industry, March 1969, p. 1-21, 287-319. US Ex-15.

2.

122 The 1967 and 1968 SMEA Annual Reports confirm that the SMEA played a leading role in providing
company-specific financing, consulting, guidance, and monitoring in support of Industrial Structure Council Distribution
Committee's liberalization countermeasures.  White paper on Small and Medium Enterprises by the SMEA 1967, US Ex. 67-1.

124The United States notes that all chairmen of the All Japan Laboratories Association (Laboratories Association) have
been Fuji employees.
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thereby solidify the foundations of businesses".”” When the laboratories were designated as eligible for
another SMEA subsidy program in 1973, the chairman of the Laboratory Association again stressed the
need to respond to trade liberalization.” Japanese film manufacturers used SMEA financing to convert
black and white to colour photo processing laboratories in the late 1960s and early 1970s. During this
time, SMEA provided approximately 160 million yen to support this effort. After conversion, these
laboratories tended to remain closely affiliated with the Japanese manufacturers. These subsidies helped
tie the laboratories into exclusive relationships with the domestic Japanese photographic film and paper
manufacturers.

6.369 The United States submits that the close links between domestic manufacturers formed under this
SMEA program helped domestic manufacturers close off another distribution channel for film, since
photoprocessing laboratories are the primary market for photographic paper and an important distribution
channel for photographic film. Because the laboratories make frequent stops at retail stores to pick up
exposed film for processing and printing and drop off fimished prints, the laboratories are m a good
position to deliver new undeveloped film as well. Moreover, the brand of developing and processing
equipment the laboratory uses often corresponds to the brand of photographic paper it uses and the brand
of film distributes. Consumer perception, if not technology, often suggests that the best prints come from
using the same brand of film, paper, and processing equipment. Accordingly, a laboratory with one
company’s photoprocessing equipment is likely to purchase photoprocessing paper and chemicals from
that same company, as well as its film, to ensure compatibility and to meet consumer expectations for
consistency between the brand of film and paper used. A laboratory that uses Fuji equipment often will
use Fuji paper and chemicals, and 1f it distributes film, it likely will be Fuji.

6.370  Japan responds that there is no logical nexus between government financing and the trend toward
vertical integration. The trend toward affibation actually began long before any of the alleged government
efforts to mtegrate the photofinishing laboratories came mto effect. Both Fuji and Konica were beginning
to develop affihations with its laboratories by the early 1960s which shows that the timing of SMEA
financing had nothing to do with this trend.

6.371 In the view of the United States, given that lowered tariffs on photoprocessing equipment and a
strengthened yen would decrease the cost of imported photoprocessing equipment and materials, and
therefore improve the laboratories’ bottom line, liberalization would be a threat to the laboratories only if
they were tied in relationships with Fuji or Konica and did not feel free to purchase cheaper imported
equipment and materials. In this situation, concessionary government financing could help reduce the
comparative cost of purchasing domestic equipment and materials, and therefore help form or continue
the bonds between laboratories and domestic film and paper manufacturers. Therefore, in the US view,
Japan severely disrupted the conditions of competition in the Japanese market that otherwise would have
prevailed and that would have enabled mmports from the United States (and other countries) to take
advantage of the tariff concessions granted by Japan in the Kennedy Round.

6.372  Given that, in Japan's view, single-brand distribution 1s not inherently unfavourable to imports, it
follows that MITT’s encouragement of systemization and SMEA financing for modermzation of
photofimishing laboratories - which at most, even according to US allegations, merely lent some
encouragement to single-brand distribution - were not inherently unfavourable. Japan emphasizes that the
SMEA financing to photo laboratories was available to any laboratory with any affiliation to any
manufacturer. The financing was designed to help the small laboratories, not the major manufacturers, to
buy or lease new equipment to handle the new developing technologies for colour film. Obwviously
smaller laboratories would experience more difficulty financing such a large capital expenditure.

12Murakami Eiji, With This Opportunity as Designated Industry, Let's Strive for Further Development of the Lab Industry,
CFA News, Special Issue, 1967, p. 4, US Ex-9.
128\Murakami Eiji, A Year of Trial, JCFA News, 1 January 1973, No. 34, p. 2, US Ex-27.
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Laboratories receiving the financing were free to choose the type and brand of all the equipment they
acquired with the help of the loans. Once the laboratories obtained the new equipment, they were then
available as customers to anyone who could supply the colour paper they would need to use the new
technology. Japan argues that this independent source of financing actually reduced any dependence the
laboratories would have on the manufacturers.  In Japan's view, the United States has not explained why
the SMEA financing would favour Japanese manufacturers rather than any other supplier with a
competitive product.

6.373 In response to Japan's argument that the SMEA programs did not specify that the laboratories
receiving the subsidies purchase only equipment by Japanese manufacturers, the United States maintains
that the manner in which SMEA operated these programs disadvantaged foreign manufacturers. In the
US view, MITT in general has operated its SMEA programs to support its industrial policy goals, including
preparing Japanese industry to confront trade and investment liberalization.”” The administration of the
SMEA financing programs helps ensure that loans are dispensed in conformity with MI'TT industrial policy.

Loans are approved on a case-by-case basis, at the discretion of a MI'TT certified "management consultant”.

To obtain certification as a management consultant, an individual must pass an examination on MITI and
SMEA industrial policies, including distribution policy.” In the US view, these policies have contributed
to Fuji’s strong and extensive ties with Japanese photoprocessing laboratories, and that these ties have
reinforced Fuji’s dominant position in the market."

6.374  Japan underscores that SMEA loans continue to be made available to laboratories afhliated with
both foreign and domestic manufacturers. From the fiscal year 1993 to fiscal year 1995, 48.2 percent of
the loans were distributed to Fuji laboratories, 9 percent to Kodak laboratories and 7.1 percent to Konica
laboratories.

6.375  The United States contends that the receipt of a handful of subsidized loans under the SMEA
programs by Kodak-affiliated laboratories in the period from 1993 through 1995 does not disprove that the
program has operated for years to strengthen Japanese industry’s control over its laboratory network.

121" The need to increase international competitive strength with the liberalization of trade at the start of the 1960s made it
even more necessary to do this [i.e., improve the facilities of SMEs]. The SME modernization policies that got fully underway
in the 1960s were a policy response to this necessity”. Takashi Yokokura, Chapter 20: Small and Medium Enterprises, Industry
Policy of Japan Edited by Ryutaro Komiya, Masahiro Okuni, and Kotaro Suzumura, 1988, p.521. Chapter 11: The
Development of New Policy Measures, MITI History, Vol. 15, 31 May 1991, p. 431-2, US Ex. 70. Among the specified
industrial policy objectives were response to "capital and trade liberalization™. Ibid.

12875 explained in a recent guide to becoming a MITI-certified "management consultant™: “Individuals taking the
examination should review the latest and immediately previous editions of the [SMEA] White Paper. This is an extremely
useful source for understanding ... the direction in which the government it attempting to guide small and medium enterprises".
Nagano Hiroji, An Easy Guide to Becoming a Consultant for Small Business, 26 January 1997, p. 35-36, US Ex. 104.

12%*The source of power for building Fuji Film's high market share, which pays no heed to [Agfa retailer Nihon] Jumbo's
aggressive pricing policies, is the keiretsu-nization of wholesalers and laboratories.  This structure is the foundation for a strong
corporate system that produces big profits from film and printing paper”. "Firm Control of Film Distribution - The Fair Trade
Commission does not take action as discounters pose no threat,” Special Feature - Part 2, Nikkei Business, 28 March 1993, pp.
16-19, US Ex-79.
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® FElectronic information links

6.376  The United States submits that MI'TT saw the development of information links as an integral part
of its distribution systemization efforts and strongly advocated improving computer linkages to cement the
closed vertical distribution system and ensure its perpetuation, e.g., in the 1969 Seventh Interim Report or
the 1975 Manual. MITT created, beginning in the md-1970s, a series of government-industry entities to
facilitate the creation of computer networks between Japanese manufacturers and Japanese distributor.
The Japanese Government also worked closely together with private companies to develop computer ties
and address the variety of obstacles they faced mn achieving this goal, including through low-interest
financing.

6.377 Japan responds that there i1s no basis for assuming that MI'TT's systemization policies, e.g., the
creation of mmformation ties, had any exclusionary impact. MITT's policies recognized and addressed all
distribution channels for film, including distribution channels used by imports.”™ For Japan, there is thus
no reason why imports would have encountered difficulties because they did not share the same
standardized forms and practices.

6.378 The United States contends that Japan was well aware that creating information links between
manufacturers and their distributors risks reinforcing oligopolistic distribution structures and hmiting
competition.” The JFTC’s list of highly oligopolistic industries includes the Japanese photographic film
and paper industry. In these circumstances, the United States argues that the formation of Fuji-controlled
information links should have raised concerns by the Japanese Government rather than its explicit support.

6.379  As to the US argument that Japanese manufacturers established on-line computer links with their
primary wholesalers as a result of the guidance by the 1975 Manual, Japan responds that Fup did not
establish its first on-line connection with a primary wholesaler until 1989. Thus Japan contends that the
alleged systemization guidance that the United States claims was so effective in creating an exclusionary
market structure was in reality ignored for at least fourteen years.

6.380 According to the United States, the Japanese Governments support and promotion of
information links spanned nearly 25 years:

a. In 1968, the importance of mmformation flows was first identified i the Sixth Interim
Report which stated that "appropriate conditions of location, the formation of distribution mformation
networks should be promoted ..."."

b. In 1969, in the Seventh Interim Report, MITI’s Distribution Committee set forth a
specific information "systemization" program which was premised on the belief that information flows were
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"a fundamental key to pursuing systemization of distribution activities".

1¥0japan notes that Nagase's subsidiary Kuwada, a single-brand primary wholesaler for Kodak, was a member of the
wholesalers' trade association (“Shashoren™) at the time MITI's Distribution Manual was prepared. Thus imports were not left
out of the process.

1BIA JFTC study of information networking in the distribution sector noted: "Information networking especially under
the sole direction of oligopolistic manufacturers may be considered as a problem which could expand the gap in
competitiveness ... In particular, in the case that oligopolistic manufacturers use information networks as an integral part of their
management of distribution channels, it is feared that the dependence of other information network participants on the network
leader for transactions will increase, and that their freedom to conduct business activities will become restricted”. Fair Trade
Commission Office, Fact-Finding Survey Report Regarding Information Networking in the Distribution Sector, September 1989,
p.57-65. US Ex. 65.

1321968 Sixth Interim Report, US Ex. 68-8 and US Ex. 14.

1231969 Seventh Interim Report, p. 4. US Ex. 69-4.
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c. In 1971, the Distribution Committee's Ninth Interim Report™ reiterated the importance
of strengthening information ties as part of distribution systemization and called for the establishment of
"guideposts" for development of information ties needed to strengthen horizontal and vertical inkages of a
"type that clusters client retailers around a powerful wholesaler that serves as its nucleus; a type where the
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fulcrum 1s an organmized system of integrated wholesale centres and the wholesale business districts'.

d. With the 1971 Basic Plan for Distribution Systemization, Japan called for the
strengthening of information ties as a key element of distribution systemization. The plan specifically
called for the creation at the national economic level of distribution information networks, the
implementation of joint information activities, and the creation of special organizations to promote the
provision of distribution information. The plan stated "such systemization of distribution must be realized
through various stages: vertically from the intra-firm level, horizontally on the inter-firm level to the national
economic level. Furthermore, in seeking to mmplement this, sufficient attention must be paid to the
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introduction of computers as an effective means of achieving [such systemization]".

e. In December 1971, MITT established the "Distribution System Development Centre'
("the Centre")'"” in order to facilitate systemization, including the strengthening of information linkages, in
close cooperation between the government and the private sector. The Centre orchestrated the
development of standardized state-of-the-art hardware and software and coordinated the standardization of
information formats to facilitate computer integration.

f. In 1975, the Centre produced the MITI-commissioned "1975 Manual', which
underscored the urgency of developing information links to promote systemization.”™ The Centre also
studied distribution in specific sectors, including the film and photographic paper sector, and made further
proposals for enhancing systemization.

g. In 1975, the Centre published a study on Fuj’s strategy to respond to capital liberalization
and the entry of Kodak into the market. The study commented that Fup had been highly successful at
internal computerization and concluded that Fuji's next step was to build a "T'otal Distribution Management
System" to include distributors.  The study noted the key role that computer links would play."

h. In 1976, the Centre produced a second study of Fuji's computer system, recommending
that Fup develop mmformation links with the primary photospecialty wholesalers and retailers to strengthen
its control over the wholesale distribution channel."”

¥ Industrial Structure Council Distribution Committee, Distribution for the 1970's (Ninth Interim Report), 22 July 1971.
US Ex. 71-9.

¥|hid., p. 80-81, US Ex. 71-9.

¥%The Basic Plan for Distribution Systemization, 28 July 1971, US Ex. 71-10, p. 4.

37Establishment of “Distribution System Development Centre’ and the Promotion of Distribution Systemization Measures,
Tsusansho Koho, 20 December 1971, pp.5-6, 13-18 US Ex. 71-13. Japan notes that the official English name of this
institution is the "Distribution System Research Institute”.

188 Thus, in addition to rationalization of transactions and distribution, the camera and film industry must improve its
information systems, bringing them to an advanced level". 1975 Manual, US Ex 75-5.

¥ The building of an information system oriented physical distribution system will serve as the front-line in improving
the stability of channels that are centred on the company's primary wholesalers and pursuing the creation of a competitive
distribution system”. Asada Koji, Special Series - PD Strategy: Distribution System and Distribution Channel (No. 9), Physical
Distribution Management, April 1975, pp. 55-61, US Ex. 75-1.

140+ " (2) The online system has allowed the company to ascertain the status of its internal inventory. In the future an
attempt should be made to come closer to a system that enables [the user] to ascertain and control inventory at the distribution
stage. (3) Because it is important in managing film inventory, ascertaining the status of inventory at the wholesale and retail
stages will also lead to the stabilization of channels centred on exclusive tokuyakuten, and there are great benefits both in
information and in physical distribution ..". Yoshioka Yoichi, The Online Inventory Control System at Fuji Photographic Film
Co., Ltd., Ryutsu to Shisutemu, July 1976, pp. 61-68, US Ex. 35.
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6.381 The United States further submits that MITI continued to actively promote information
systemization throughout the 1980s:

a. In 1985, MITT promulgated its "Vision for an Information-Armed Wholesale Industry"
("Vision"), which called for support from the Japanese Government for information networking in the
distribution industry, including study groups on developing information systems for the wholesale industry,
creation of low interest financing, and intensive financing of computerization of small and medium-sized
wholesale industry."

b. In 1986, to implement the "Vision," the Centre issued a report'™ to serve as the "guiding
light" for the basic position of the information-armed wholesale mdustry and oversaw a series of
government-industry committees to address the problems identified in the report.

c. In 1987, the "Photography Industry Information Systemization Symposium,’ 1e., the
System Council was established under MITI auspices to standardize the information systemization
infrastructure.” The System Council focused mainly on the problem of incompatibility of data formats
but also conducted yearly studies on the advancement of information systemization in the photography
industry.

d. In 1988, the System Council” finally solved the problem of incompatibility of computer
systems 1n the photography industry by standardizing the data formats, product codes, and transaction
forms across companies that were to participate in a particular information network.

e. In January 1989, the Council issued standard film developing and processing product
codes."”

f. In February 1989, the Council issued uniform vouchers for use by members of the
photography industry."

g. In March 1989, the Council issued "Comprehensive Photo Industry Informization
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Manual", which served as the industry’s reference manual for standardization of information systems.

6.382  According to the United States, as noted by Japan, Fuji finally established on-line connections with
its primary wholesalers in 1989.""

6.383 Japan admits that the 1971 Systemization Report discussed suggestions for standardization of
paperwork and distribution, and better information exchanges through the distribution chain and the 1975
Manual expanded on these suggestions in a more detalled manner. However, whatever the advisory
councils and public corporations were recommending, Japanese manufacturers in this industry were not

BIMITI Industrial Policy Bureau, Division of the Information-Armed Wholesale Industry, 14 June 1985, US Ex. 52.

2pjstribution Organization Centre, "Research Report on Information Networking in the Wholesale Industry: Toward An
Information Oriented Wholesale Industry,” March 1996.

“3photo Industry Information System Manual (The Fourth Edition), Photo Industry Distribution System Council, April
1996, US Ex. 96.

1The System Council was renamed the "Conference for Photography Trade Information Systems" in October 1988.

%55aito Seiichi, "Uniform Voucher Policy Facing New Challenges,” Ryutsu to Shisutemu, March 1992, pp. 86-97,
US Ex. 75.

“O1pid.

*photo Industry Distribution Information System Council, Photo Industry Distribution Information System Manual (The
First Edition), March 1989, US Ex. 62.

1“8 Affidavit of Mr. Tanaka, General Manager, Fuji Photo Film Co., Ltd., Japan Ex. A-10, p. 3-4.
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paying much attention.  Specifically, Japan maintains that the largest Japanese manufacturer in this sector
did not finish mstalling joint computer systems with its wholesalers until 1993, almost 20 years after the
recommendations were made.

(® Current competitive position of imports

6.384  The United States emphasizes that Japan’s actions to deprive foreign manufacturers access to the
wholesale distribution channels have adversely altered the conditions of competiion for imported
photographic materials.  Foreclosure from the wholesale system substantially mmpairs the ability of
imported products to compete by limiting their access to retail outlets, increasing their distribution costs
relative to those of domestic manufacturers, and neutralizing vigorous attempts to market aggressively.
Furthermore, market surveys demonstrate that imports have access to only a imited segment of the market,
as compared with domestic products.

(1)) Primary and secondary wholesale channels

6.385 The United States submits that virtually all domestically manufactured film i Japan flows to retar/
outlets through wholesale channels, while imported film 1s almost entirely excluded from those channels.
Foreign manufacturers sell virtually no film through primary wholesalers. Kodak sells only 15 percent of
its film to secondary wholesalers, and Agfa sells no film through secondary wholesalers."”

6.386 In the US view, primary wholesale channels provide the Japanese photographic film and paper
manufacturers with assets pivotal to protecting their dominance of the Japanese market, e.g., access to the
customer relationships which the primary photospecialty wholesalers have developed over much of the last
century which are a wital element of successfully doing business in Japan. Moreover, through this
exclusive access, Japanese film manufacturers have gained unparalleled marketing power and such services
as mventory control, after-sales services, sales promotion, and frontline sales personnel. Foreign
suppliers must perform such marketing and distribution functions themselves and so are burdened with a
higher relative cost structure. Foreign film manufacturers cannot replicate these relationships or provide
comparable services in an economically viable manner.

6.387 The United States submits that secondary wholesalers support the operations of the primary
wholesalers but they cannot substitute for them."” Secondary wholesalers are small and regional in their
operations and do not have either the scale or the geographic reach of the primary wholesalers.
Moreover, Fuji and its primary photospecialty wholesaler control or dominate a number of the larger
secondary wholesalers, and are in a position to influence all secondary dealers because of Fuji's status as
supplier of the dominant brand.” While some secondary wholesalers carry multiple brands of film, most
do not, and foreign film is almost as scarce in these channels as it is in primary channels."™

6.388 The United States mantains that any foreign manufacturer is disadvantaged in this situation
because 1t would face many of the same obstacles in trying to convert a secondary wholesaler into a primary
wholesaler as it would in trying to build a new distribution network from the ground up. These include,
e.g., the need to establish relationships with many small retail outlets; the need to establish a personnel
base with the necessary technical skills and market knowledge; and the need to develop wholesale
supplier relationships with various manufacturers of photographic supplies (cameras, accessories, etc.).

“9Photo Market 1996, US Ex. 96-1.

%I response to Japan's argument that secondary wholesalers provide the key to accessing small retail outlets, the US
argues that Japan has provided no supporting evidence and that only about one-third of Fuji’s film sales go through secondary
wholesalers to the retailers, while the majority goes directly from the primary wholesalers to the retailers. US Ex. 96-1, p. 132.

I Affidavit of Sumi Hiromichi, 27 November 1996, US Ex-96-10.

132Fgreign film accounts for only 7 percent of the film sold through secondary channels. Photo Market, 10 June 1996,
pp. 132-133 and 254, US Ex. 99.
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Even those secondary wholesalers that will supply multiple brands buy a large share of the film and other
products they distribute from the primary photospecialty wholesalers.  Were a secondary wholesaler to try
to expand its business, it would find itself in direct competiion with these primary wholesalers (who also
are its suppliers of Fuji film) and attempting to displace primary wholesalers with whom most retailers have
longstanding and stable relationships.”  Moreover, those manufacturers that currently distribute through
the primary wholesalers would be unlikely to jeopardize their relationships with these primary wholesalers
by selling their products to an upstart primary wholesaler. Finally, the existing primary photospecialty
wholesalers achieve efliciencies (i.e., "economies of scope") by delivering cameras and a wide variety of
other photospecialty products beyond film and paper. A foreign film and paper manufacturer building a
new distribution system from the ground up would not have the benefit of such efficiencies. Thus, the
United States alleges that for a foreign manufacturer it would be impossible to establish the customer base
to achieve the economies of scope necessary to make its operations economically viable.

(1) Current market structure in the distribution system

6.389 For Japan, the core of the US allegations regarding distribution policies is the claim that
single-brand distribution in Japan impedes market access for foreign brands of film and paper and that it 1s
impossible for a foreign manufacturer to sell directly to all the 280,000 outlets that sell film in Japan. To
gain access to those outlets, according to Japan, the United States claims that it 1s necessary to sell through
national wholesalers, such as the primary wholesalers of the domestic manufacturers.  Japan disagrees with
this characterization because Kodak, the leading foreign manufacturer, does not sell directly to Japanese
retail outlets. Similarly to Fuji and Konica, it sells through a national wholesaler. Kodak’s national
wholesaler, Kodak Japan, just happens at present to be a wholly owned subsidiary. In the past, it was a
Japanese company, Nagase, and then a joint venture with Nagase.

6.390 The United States responds that Kodak does business in Japan through its wholly-owned
subsidiary, Kodak Japan, Ltd., which performs technical support, product development and marketing
tasks. Lacking access to wholesale channels, Kodak Japan necessarily sells Kodak film directly to retail
outlets, whereas that fact does not make 1t a "wholesaler”.

6.391  Japan responds that Kodak transfers its film to Kodak Japan, which then sells the film to the very
same secondary wholesalers and retailers. Kodak thus distributes its film very successfully through a
parallel sales channel to Fujifilm.  In Fupifilm’s case, the independent primary wholesalers transfer the film
from Fujifilm to their customers. For Kodak, Kodak Japan transfers the film from Kodak to the very
same customers. Thus, Kodak Japan performs the same function as Fujifilm’s primary wholesalers.
Japan also notes that the United States confuses Kodak Japan and Eastman Kodak Japan. Although
EFastman Kodak Japan provides both marketing and technical services, and 1s not a wholesaler, Kodak
Japan functions as a primary wholesaler.

6.392  Japan emphasizes that no national wholesaler of any manufacturer sells to all 280,000 outlets, or to
anything close to that number. Fujp’s primary wholesalers sell to a combined total of fewer than 5,000
accounts. Most of these accounts are large retailers; about 300 are secondary wholesalers and
photofimishing laboratories that resell film on a regional basis to the hundreds of thousands of remaining
retail outlets.

1%3The stability of these ties is apparent from the constant share of Fuji film sales through primary and secondary
wholesalers since 1980. While Kodak’s film sales through the various distribution channels changed in accordance with its
changing market strategies, Fuji’s sales through primary wholesalers have remained at exactly 59 percent since 1981 and its
sales through secondary wholesalers have remained at exactly 33 percent since 1980, according to Photo Market, the standard
Japanese statistical publication for the photography sector.
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6.393 The United States contends that even if these numbers were correct, Fuji needs the four large
primary wholesalers to service these 5,000 accounts. Because the foreign manufacturers have no access to
these primary photospecialty wholesalers or to many of the secondary wholesalers that service these
accounts indirectly for Fuj, they have to service these accounts directly.  Direct distribution or other
alternative channels created by foreign firms provide them with access to only a limited segment of the
market, specifically in central neighbourhoods of large cities, where photospecialty outlets are relatively
large and densely located.

6.394 In Japan's view, the primary wholesalers do not provide the key to accessing large numbers of
small retail outlets because that 1s the function of secondary wholesalers, and they typically carry multiple
(including imported) brands.” The primary wholesalers, like their counterpart Kodak Japan, sell mainly
to larger volume retailers. The degree of overlap i1s high given that nearly 90 percent of Fuji's sales
volume goes to accounts that either carry Kodak film or have an existing business relationship with a
Kodak supplier. Thus, Japan concludes that there is no "distribution bottleneck’.

6.395 The United States responds that these figures vastly overstate the availability of Kodak film in the
Japanese market. A Fuji survey finds that 62 percent of the primary wholesalers' customers currently
carry Kodak film. This figure includes any outlet even if it carries only a token amount of Kodak film and
counts all outlets in a chain even if only one outlet in that chain carries Kodak film. In order to obtain the
"nearly 90 percent" figure, Japan adds Fuji's primary wholesalers' customers that do not carry Kodak film
but do business with sellers of other Kodak products. The figure therefore includes all outlets served by a
secondary wholesaler affiliated with one of Fuji's four primary wholesalers if that secondary wholesaler sold
any other Kodak product, even if neither the primary nor secondary wholesaler was willing to carry Kodak
film. The United States refers to an associated Fuji survey that was conducted of film availability at the
retail level. A US analysis of this survey, from which the 90-percent figure 1s allegedly derived, shows
discrepancies between the actual survey results and the figures reported by Japan.” The United States
further argues that mspection of the Fuji survey also reveals that it used biased survey and sampling
techmques. The Fuj survey 1s imited to six major metropolitan areas. There 1s ample evidence that the
film market in Japan i1s not homogeneous and that foreign film 1s more available i major metropolitan
areas than other areas."”

6.396  Japan responds that the United States’ attack on these survey results reveals its own confusion.
The United States attacks the survey sampling methodology, yet apparently forgets that the survey of
wholesaler customers was not a sampling at all. Rather, over 95 percent of the customers, virtually the
entire customer base, were surveyed. There can be no issue of "sampling bias" when the entire umverse 1s
surveyed."”

1% According to Japan, in a survey of the 278 secondary wholesalers that carry Fuiji brand film, 62.0 percent of the outlets
representing 77.3 percent of the volume of film being sold carried at least one foreign brand of film.

1%5The United States notes that a review of the survey forms provided by Japan in response to the US request showed that
2,061 stores were surveyed, not 1,966 stores as claimed by Japan. Furthermore, stores were surveyed in nine different
prefectures, not six cities is claimed by Japan.  Japan claimed that the random sample included 600 photospecialty stores and
114 supermarkets, but on examination the United States found that the random sample instead included 609 stores of at least 10
different outlet types. Finally, the statement that “the number of samples was determined in proportion to its sales share in the
film market" was found to be inaccurate. For example, 26 percent of film sold in Japan is sold in stores in the
supermarket-department store category; however, only 10 percent of the outlets in the Fuji survey were of that type.
Convenience stores sell approximately 8 percent of the film in Japan, but 19 percent of the stores surveyed by Fuji were
convenience stores, Survey on Film Retail Outlets, 1997, Japan Ex. C-22.

18 According to the United States, fewer than one third of the survey's 2,061 outlets were randomly surveyed. Thus,
Fuji’s "random sample™ was drawn in a manner which would systematically bias upward the reported availability of Kodak film.

¥7|n Japan's view, the United States appears to confuse the exhaustive survey of the wholesalers’ customers with the
sampling done for the retail availability survey. Japan responds to US allegations about the sampling techniques of the retail
availability survey in Japan Ex. F-7.
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6.397 The United States emphasizes that the Kodak survey shows that Kodak film is actually available in
about 40 percent of the stores in Japan. Kodak’s survey design, which utilized well-accepted statistical
sampling methodology, was based on the method used for Japan’s National Survey of Prices. A total of
2,028 outlets in 144 cities and 45 of 47 prefectures were randomly surveyed in proportion to their share of
film sales. For example, approximately half of the film sold in Japan 1s through photospecialty stores, so
half of the outlets surveyed were photospecialty stores. The results were then weighted by film sales by
prefecture because actual sales data by store are not publicly available.

6.398  According to Japan, historically, single-brand distribution did not stop foreign market share of
colour film from doubling from 1970 to 1981 (from 10.1 to 20.0 percent), and foreign market share of
black and white film from surging more than six-fold from 1970 to 1985 (from 6.6 to 41.4 percent). At
present, single-brand distribution has not prevented foreign consumer film from extensive penetration of
distribution channels.  Accordingly, 62 percent of the customers buying from single-brand wholesalers of
Fuj brand film, representing 77 percent of sales volume, already carry Kodak brand film, obtained from
other channels. Furthermore, Japan emphasizes that there are no governmental or legal barriers to
domestic manufacturers’ primary wholesalers carrying competing brands 1if they thought it to be in their
business interest to do so. Japan concludes that the government did not create the market structure, and
the market structure has not limited opportunities for foreign consumer photographic products.

6.399 Japan contests the US allegation that cutting prices "could bring automatic scrutiny”. Japan
contends that, while the United States underscores Kodak's efforts to cut prices, it does not identify a single
instance of Japanese Government mntervention to discourage Kodak from offering low prices. The only
scrutiny of prices was and remains scrutiny by the JFT'C of parallel and simultaneous price increases by all
manufacturers, domestic and foreign, in the Japanese market.

(i) Vertically integrated distribution system

6.400  According to the United States, the Japanese Government and Japanese analysts have frequently
acknowledged that manufacturer-dominated distribution keiretsu operate to the advantage of the dominant
manufacturers and hmit competitors' access, including access of foreign firms. The JFTC's 1992 study of
highly oligopolistic industries concluded that manufacturer-dominated distribution systems "may serve a
means for competitive obstructionist acts of exclusionary behaviour".”™ A 1989 study by the Institute for
Distribution Research observed that  "once keiretsu-ka has been established, it can give the impression of
[a distribution system that is] inflexible and closed. Many foreign firms, especially, have seen it as a
problem with the distribution system in general'.”” The Economic Planning Agency concluded in a 1989
study that Japan's distribution system with keiretsu-nized channels was "hindering the import expansion"
and "if the foreign businesses contract their own marketing channels, mitial cost for participating in our
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nation's market will be excessive".” The United States quotes a former member of MITT's Industrial

1%8The study observed film that "Fuji Film has contracts with seven stores; four of the tokuyakutens are essential and
operate on a national scale". JFTC Economic Research Survey Council Report, The Competitive Situation in Highly
Oligopolistic Industries, August 1992, US Ex. 92-4, p. 28.

Distribution Problem Research Council, Report on the Seventh Distribution Problem Research Committee Meeting,
1989, US Ex-63.

180Djstribution keiretsu-ization achieves channel control and organizes the distribution route by creating a long-term and
fixed trade relationship with the distributor in order for the manufacturer to develop the marketing strategy effectively....[l1]n a
keiretsu-nized channel, these are cases in which imported products are difficult to handle due to fragmentation of the chain stores,
etc., and this means that existing marketing channels cannot be used by the foreign businesses.  Economic Planning Agency,
Planning Bureau, Research Related to Imports and Prices, 1989 Report, p. 8, US Ex 89-1.
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Structure Council who commented that "policies ... protecting small distributors ... are competition
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controlling policies [which] maintain the distribution system which is closed to foreigners'.

6.401  Japan responds that the United States struggles to develop a logical link between MITT distribution
policies and incentives to vertically integrate for a simple reason: the documents themselves do not talk
directly about any intent to encourage vertical integration. There are no statements - either by MI'TI or by
the various advisory councils - directly calling for vertical integration. To the contrary, to the extent there
1s any discussion of vertical integration at all, one finds in the various advisory council reports ambivalence
at best and often hostility towards excessive vertical integration. Japan calls attention to the Sixth Interim
Report in 1968, which continues to see vertical mtegration as a problem. The report notes the
importance of maintaining a balance of power throughout the distribution chain:

"In addition, it 1s desirable that situations i which one party in distribution activity is subordinate to
the others, and its development hindered, should be eliminated as much as possible, and
that commercial activity should be conducted on the basis of fair negotiations between the
parties. Great importance should be attached to the fact that, if such a balance of power
1s realized, even if more powerful enterprises and organizations emerge at the production
distribution or consumption stage, other stages will act to counter [such counter
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influences] and will fulfill the function of preventing harmful effects".

In Japan's view, recognizing the trend toward vertical integration, the report discusses both its advantages
and disadvantages.

iv) Alternative distribution policies

6.402 The United States notes that Kodak attempted to find a route to market around the closed
wholesale distribution channels, but with only limited results. Kodak has aggressively sought to expand
film sales through the photofinishing laboratory channel, but 1s only able to sell about one-quarter of its film
through this channel. Moreover, Kodak faces constraints in further expanding its sales of paper to
laboratories and distribution of film through laboratories because many laboratories have exclusive
relationships with Japanese manufacturers."

6.403 Japan responds that Kodak has a network of affiiated laboratories just like the domestic
manufacturers. Moreover, approximately 60 percent of total paper sales in Japan are to minilaboratories,
which exist completely outside the "captive market" complained about by the United States.” Japan also
notes, quoting an industry report,” that affiliations between manufacturing and photofinishing laboratories
are common around the world.

6.404  According to the United States, Kodak has sought to compete on the basis of price and product
innovation seeking to both gain access to the primary wholesale channels and establish alternative routes to
the market.” However, there was a negative correlation between Kodak's wholesale price reductions and
its share of domestic sales, which declined slightly during the same period. Furthermore, Kodak
introduced a variety of innovative products with no competitive Japanese counterparts and undertook

%1 Miyashita Masafusa, 4. Problems in the Wholesale Industry and Direction for Reinforcing Functions, Henkakuki no
Ryutsu (Distribution in Transition: ~ Strategic Challenges for a New Era). Edited by Yoshihiro Tajima, 22 November 1991 pp.
69-80, US Ex. 72.

182gjxth Interim Report, p. 10-11, U.S. Ex. 68-8.

183 Affidavits of Sumi Hiromichi, US Ex 96-10 and William Jack, US Ex. 97-2.

1845ee also sub-section V.A.3.(e) on "The market for paper” above, in particular para. 5.67.

1651993-1994 International Photo Processing Industry Report, p. 7-2, Japan Ex. B-54.

%8 According to the United States, Kodak lowered prices by 56 percent during the period of 1986-1995, further widening
the already sizeable gap between its wholesale prices and those of the Japanese manufacturers.
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aggressive marketing campaigns.'” Contrary to Japan's argument that Fuji and Konica spent 18 times the
amount of foreign brands on advertising,” the United States point out that the Economist estimates that
Kodak’s advertising expenditures in Japan were triple those of the Japanese manufacturers combined
during the 1980s, the period cited by Japan.'”

6.405  Japan notes that Kodak has been telling retailers that it would like Kodak film to have exactly the
same price as Fuji brand film.”™ Japan also notes that during most of the late 1980s, Kodak was simply
unwilling to compete based on price. This empirical reality can be confirmed by statements by Kodak
management. Kodak officials have made repeated public statements over the past decade to the effect
that Kodak had no mtention of attempting to gain market share i Japan through underselling domestic
brands. In 1986, as the yen was appreciating rapidly, then Kodak Chairman Kay Whitmore made clear
that Kodak would not take advantage of this exchange rate shift to undersell domestic brands:

"The President ruled out the possibility of the company passing on exchange gains from the yen’s
appreciation against the US dollar to Japanese consumers in the form of lower prices.
He said Kodak 1s not a price leader in Japan and had no intention of lowering its prices to

"7l

win in competition with its Japanese rivals".

6.406  The United States also submits that Kodak has invested heavily in Japan, establishing Kodak Japan
in 1977 - less than a year after photographic materials manufacturers were permitted to own 100 percent of
a new enterprise - to provide technical and marketing services. Kodak as well as Agfa also have repeatedly
sought to reestablish ties to the four primary photospecialty wholesalers without success.™

6.407  Japan responds that the real story of the liberalization of investment in the Japanese film industry 1s
that of Kodak missing opportunities to expand its presence in the Japanese market.  As a result of Japan’s
capital liberalization policies, Kodak had many opportunities to invest in Japan. However, with the
exception of a small liaison office established in 1977, Kodak made no effort to establish a presence in
Japan until 1986. At this time, 15 years after the onset of capital liberalization, Kodak announced that 1t
would expand its presence in Japan through a joint venture with Nagase to serve the Japanese photographic
marketplace directly. Thus, the iming of capital liberalization for photographic materials sector thus had
no impact on Kodak’s investment plans during the 1970's because Kodak had no investment plans during
this period.

(h)Change in distribution policies

6.408  With respect to the US allegation that MI'TI’s distribution policies established less favourable
competitive conditions for imported film and paper, Japan responds that what matters is whether
competitive conditions foday are less favourable than those at the time of the relevant tarift concession.

6.409  Japan notes that even assuming that MITD’s alleged distribution policies or its effects continue to
the present day, there has been no materal adverse change in the Japanese market structure for film or
paper since 1967, and no adverse change since 1979 or 1994. The trend toward single-brand distribution

%7The US states that the impact of advertising is typically evaluated not only by money spent, but by the extent to which
brand recognition is increased. Kodak has focused on advertising campaigns that would most increase its brand recognition.

%8y uryoku Kigyo no Kokoku-Senden-Hi (Advertising Expenses of Major Companies), Nikkei Kokoku Kenkyusho,
December 1974 - September 1994, Japan Ex. A-7.

%The Revenge of Big Yellow, Economist, 10 November 1990, p. 2.

195ee sub-section V.A.2. on "The development of the Japanese film market" above, in particular para. 5.31.

K odak Intends to Establish Stronghold in Japan: Pres. Whitmore, Jiji Press Ticker Service, 26 August 1986, Japan EX.
A-21.

WTO GATT Affidavit, Albert L. Silg, Former President, Kodak Japan Ltd., 9 January 1997, and WTO GATT Affidavit,
William Jack, Manager of New Business Development, Consumer Imaging, Eastman Kodak Company, 13 February 1997, US
Ex. 97-1 and US Ex. 97-2.
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of film began far in advance of 1967, and affiliations between film manufacturers and photofinishing
laboratories were already common by then as well. The alleged measures that occurred after 1967 such
as the 1970 Gudelines were, according to the United States’ own argument, merely continuations of
pre-existing policy. Japan further points out that in its discussion of the Tokyo Round claims, the US
makes only allegations about the "promotion countermeasures” and the Large Stores Law, but the US does
not even make allegations about "distribution countermeasures” with regard to the Tokyo Round. Japan
concludes that without any material adverse change in government policy, there can be no upsetting of the
competitive position and hence no nullification or impairment.

@ 1990 Guidelines

6.410 In Japan's view, to the extent MITI’s distribution policies have changed since 1967 or 1979, the
change has been favourable for the competitive position of imports.  Specifically, MITT’s
1990 Guidelines, which remain i effect today, are explicitly committed to encouraging changes in
distribution practices to render the Japanese market more accessible to imports. According to Japan, the
United States as part of its deregulation proposals recently urged Japanese industry to adhere to those
guidelines.”  Since 1994, the United States has not identified or even alleged any change at all in MITT’s
distribution policies. In light of these facts, Japan concludes that the distribution policies in effect today do
not establish conditions of competition less favourable for imports than those established by the
distribution policies of 1967, 1979, or 1994.

6.411  Japan points out that the 1990 Guidelines addressed exactly the same kinds of "rrational” business
practices as those targeted by the 1970 Gudelines, e.g., rebates, returns and dispatched employees.
However, for the 1990 Guidelines, encouragement of imports was the guiding purpose for targeting these
practices, given that they had their origin in the US - Japan Structural Impediments Initiative ("SII")'”" at the
direct request of the United States to render the Japanese market more accessible to imports. In 1996,
the US requested Japan to ensure adherence of the its business community to these guidelines."”

(1)) Business Reform Law

6.412 The United States submits that when the Uruguay Round ended, the exclusionary distribution
system that Japan had orchestrated after the Kennedy Round, together with the Large Stores Law and the
promotion countermeasures, were completely embedded in the Japanese market and were continuing
successfully to impede market access for imported products like photographic film and paper.
Nevertheless, Japan enacted yet another measure to ensure that any tariff concessions negotiated during the
Uruguay Round would be offset, as had those of the Tokyo and Kennedy rounds.

6.413  According to the United States, in 1995, the Japanese Diet enacted the Special Measures Law to
Promote Business Reform for Specified Industrialists (Business Reform Law).” The law is intended to
facilitate "reforms" by businesses i MITI-designated industries, which are being affected by the

178 1apan notes again that this US request to encourage compliance with the 1990 Guidelines occurred after the US panel
request in this case.

nAs to trade practices concerning distribution, an improved environment will be sought from the standpoint of
promoting competition and securing market openness”. Final Report of the Japan - US Structural Impediments Initiative,
Actions on Government of Japan Side, 28 June 1990, p. I11-1, Japan Ex B-30.

S*Monitor and report on adherence by the Japanese business community to the MITI 1990 Guidelines on Business
Practices in order to promote a free, transparent, and competitive distribution system". Submission by the Government of the
United States to the Government of Japan Regarding Deregulation, Administrative Reform, and Competition Policy in Japan,
15 November 1996, p. 7, Japan Ex B-23.

18gpecial Measures Law to Promote Business Reform for Specified Industrialists, Law No. 61, 1995 [Jigyo Kakushin No
Enkatsuka Nikansuru Rinji Sochi Ho] (Business Reform Law), US Ex. 95-1.
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diversificaion and structural changes in the domestic and overseas economic environment.” The
Business Reform Law contains a focus on domestic production activities™ in relation to "new systems
concerning the distribution of products".” The law authorizes a broad range of assistance to businesses
that are part of a designated industry, including: () preferential financing; (i) tax Incentives;
() domestic and foreign business intelligence; and (iv) potential exemptions from the Antimonopoly
Law.”™ To date, MITT has designated 165 industries as eligible for assistance under the Law, among them
"Manufacturers of Cameras and Accessories"” and "Retail Business of Cameras and Photosensitive
Materials"." The US' current understanding is that MITT has neither received nor approved a business

reform proposal related to the photographic film and paper industry.

6.414  In view of the broad grant of authority represented in the Business Reform Law, the statements by
MITT officials concerning their intended application of the law, and Japan's actions over the last 30 years in
restricting import access nto this sector, the United States has serious concerns that its zero-tariff bindings,
which represent the culmination of negotiations over three multilateral trade rounds, are at nisk. In the
particular context of government-business relations in Japan, the enactment of the Business Reform Law,
and the designation of this sector as one eligible for assistance, have already sent a signal that the Japanese
Government is prepared to continue its support of this sector.  The United States does not allege at this
time that the Business Reform Law has already nullified or impaired tarift benefits that the United States
reasonably expected i connection with Japan’s Uruguay Round tariff concessions on photographic film
and paper. But the clear potential exists for this law to be used to reinforce or supplement the other
measures of protection that Japan has implemented 1n this sector.

6.415 Japan responds that the US description of the Business Innovation Law (the "Business Reform
Law" as referred to by the United States) 1s misleading. The law's fair treatment of domestic and foreign
enterprises and products 1s evident not only from the content of the law, but also from the fact that several
foreign-affihated companies have received benefits under the law. Japan notes that the law was never
applied to the photosensitive materials retailing sector (the only eligible sector under the law which related
to film and paper) and as a result of a regular revision of the coverage of the eligible sectors, even that
sector 1s no longer an eligible sector. Moreover, Japan emphasizes that the United States specifically
refrained from making any legal claims regarding this law.

4 RESTRICTIONS ON LARGE RETAIL STORES
(2) General overview of the allegations

6.416  The United States claims that the suppression of large stores under the Large Stores Law affects
the distribution of foreign film i Japan in two respects: First, the restriction of large stores indirectly
supports manufacturer domination of oligopolistic distribution structures. This structure depends on
manufacturer dominance of wholesalers, and wholesaler dominance over retailers. The United States
argues that retailers with greater purchasing power and business sophistication could effectively play the
various wholesalers and manufacturers off of each other to gain more favourable terms, and to resist
attempts to hold the retailers under the control of a single manufacturer-wholesaler chain.  Second, the

YMITI Industrial Structure Division, Commentary on the Business Reform Law, Article | of Business Reform Law, US
Ex. 95-4.

81bid.

bid., p. 13, US Ex. 95-4.

8The United States explains that in order to receive assistance, a business in a designated industry must submit a business
reform plan to the competent ministry (e.g., MITI) which must approve the plan. Assistance is available for retooling,
restructuring, expanding or contracting operations, or making additional capital investment at greatly reduced costs.

18! Designation number 123, MITI Ministerial Order No. 31, 1995.

¥2Designation number 164. MITI Ministerial Order No. 31, 1995. The list of 165 industries is provided for under
Article 2 Clause 1 of the Business Reform Law.



WT/DS44/R
Page 272

United States asserts that large stores provide an alternative channel to market for foreign manufacturers
excluded from the wholesale distribution system. With a sufficiently developed network of large stores, a
manufacturer could reach a large portion of the Japanese market with a limited number of accounts.™
Consequently, the United States claims that Japan upset the competitive relationship between imported and
domestic photographic film and paper by inhibiting the development of a viable alternative channel for the
distribution and sale of imported film and paper.

6.417  With respect to the Kennedy Round, the United States submits that at the same time when Japan
closed off the primary Japanese distribution channels as the traditional routes of distribution to imported
photographic film and paper, it began taking steps to control the growth of large stores. According to the
United States, between 1968 and 1971, MI'TT limited the growing number and commercial viability of large
stores by 1ssuing administrative guidance with a view to:

(1) expanding and strengthening the application of the existing Department Store Law to types of stores not
within the law's legislated scope;

(1) 1mposing prior notification requirements;

(in) establishing adjustment procedures to reduce the size of proposed or expanding stores; and

(iv) Iimiting certain retailer activities such as advertising, bargain sales and pricing, and hours of operation.

6.418 In 1973, the Diet approved the Large Stores Law which became effective on 1 March 1974.™
Under the law as it was first enacted, builders and retailers of stores larger than 1,500 square meters were
required to notify MI'TT prior to the completion of construction or the opening of a large store. If MITI
determined that the store risked causing a significant impact on local small and medium-sized retailers, it
could subsequently adjust:

(1) the size of the store;

(11) the opening date;

(1) the number of holidays; or

(iv) the hours of operation.

6.419 The United States alleges that the enactment of the Large Stores Law resulted in fewer large retail
stores, stores of smaller size, and substantial delays in large store openings or expansions.” This in turn
resulted 1n significant limitations on the opportunity for imported products to penetrate the Japanese
market through large stores. According to the United States, large stores were extremely valuable to
foreign film and paper manufacturers because large stores:

(1) have the potential to serve as an alternate route to distribute imported filmy;

(1) have more shelf space to carry secondary and tertiary brands, including imports;

(in) typically purchase directly from the manufacturer, not from primary wholesalers; and large stores have
the capacity to act as secondary wholesalers.

6.420  Therefore, the United States claims that by reducing the aggregate size and efficacy of large stores,
Japan upset the competitive relationship between imported and domestic products and, in conjunction with

18E g., Agfa sells about half of its film in Japan to a single store chain, Daiei, Japan's largest supermarket.

18 According to the United States, the Diet acted upon advice by the Distribution Subcommittee's Tenth Interim Report
which recommended replacing the Department Store Law with a new law that would apply to all stores of a specified size,
regardless of store type. Industrial Structure Council, Distribution Committee, Retail Business Under Distribution Reforms,
The Direction of Revising the Department Store Law (Tenth Interim Report), November 1972, US Ex. 72-3.

®Frederick Nagai: Affidavit, pp. 2-4, US Ex. 97-8. The MITI Vision for the 1990's stated that under the Large Stores
Law, "there have been ... instances in which the adjustment process has been needlessly prolonged”. After the
Implementation of the “Large Store Law" Consistent Results from Time Restrictions, Camera Times, 11 May 1976, p. 5, US Ex.
76-3. After the Large Stores Law was enacted in 1974, the number of applications for "large stores" declined steadily over the
five-year period 1974 to 1978 (with the exception of a temporary increase in 1977) to well below the 1974 level.
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the other countermeasures, effectively neutralized any beneficial impact that Japan's Kennedy Round tariff
concessions had on US exports of film and paper products to Japan.

6.421  With regard to the 7Tokyvo Round, the Umted States submits that, on 11 May 1979, exactly one
month before the formal end of the negotiating round, Japan implemented an amendment to the Large
Stores Law™ and MITTI issued several directives. These amendments:

(1) dramatically expanded the scope of the Large Stores Law which previously had covered stores of 1,500
square meters or more by extending it to cover stores as small as 500 square meters;

(1) delegated to the prefectural governors responsibility for regulating large stores between 500 and 1,500
square meters; and

() gave small and medium businesses a more significant role in the formal review process by requiring
that builder notifications be submitted 13 months prior to the proposed building
completion date during which time the builder, proposed store operator and local
businesses would engage in an "Informal adjustment process" to negotiate changes in the
notification."”

6.422 The United States further explains that i January 1982, MITI gave guidance to prefectural
governors discouraging acceptance of any notifications in areas having a "high level" of stores larger than
1,500 square meters or defined as "small in scale".™ At the same time, MITI introduced a requirement
that builders provide a "prior notification explanation' to the affected community before attempting to

submit a notification to MITL

6.423  According to the United States, the post-Tokyo Round changes to the Large Stores Law had two
primary effects. First, the period of time between notification and the completion of the adjustment
process Increased significantly.  Second, small and medium retalers took full advantage of the
"pre-notification explanation” and "informal adjustment” processes to extract adjustments that would not be
realized through the formal adjustment process.™ The United States claims that, as a result, the number
of large store notifications declined sharply notwithstanding that the amended law regulated stores of much
smaller size than the law as origially enacted. This in turn upset the conditions of competition between
imported and domestic photographic film and paper. The United States stresses that MITT's
strengthening of the Large Stores Law was so effective that retailers attempted to circumvent it by merging
with other retailers to avoid the mevitable difficulties and delays involved i trying to open a new large store
or expand an existing large store. In July 1981, the JFTC issued special Retall Merger Guidelnes that

¥ The United States notes that the amendment to the Large Stores Law was passed in November 1978, but did not
become effective until May 1979. The United States and Japan concluded their substantive Tokyo Round negotiations on
many products, including film, in the summer of 1978. Letter to Walter Fallon, President of Kodak, from Deputy Trade
Representative Alan Wolff of 30 August 1978, US Ex. 78-6.

BIMITI Directive Nos. 365 and 366, 11 May 1979, US Ex. 79-2 and 79-4. The prior adjustment step increased the
restrictiveness of the adjustment process by providing an unofficial forum not attended by any Large Scale Store Council
officials in which local retailers could levy demands upon large scale stores. Because officials at the formal adjustment stage
required consensus from prior adjustment in order to approve an adjustment plan, this process resulted in agreements and
memorandums of understanding that severely limited the competitiveness of large scale stores. Agreements reached pursuant
to the informal adjustment process were presented in the formal adjustment process and were used in developing the Large Store
Council's recommendations to MITI for the reduction in store size, delay in opening date, and changes in closing times and
number of holidays.

¥MITI, Industrial Policy Bureau, Immediate Measures Regarding Notification to Establish Large Scale Retail Stores,
Policy Bureau No. 36, 30 January 1982, US Ex. 82-2.

18 q., price restraints and promises not to enter into certain product lines or services.
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applied a highly restrictive market definition which had the effect of impeding retailers from using mergers

190

to avoid the Large Stores Law.

6.424 In the US view, the regulations on large stores significantly limited the opportunity for imported
products to penetrate the Japanese market through large stores. This was accomplished by further
reducing the aggregate size and efficacy of large stores as an alternative channel for the distribution and sale
of imported film. In the absence of the government's regulation of large stores, imported film would have
had substantially greater opportunities for distribution and sale in the Japanese market following the Tokyo
Round.” The United States claims that the Japanese Government imposed these measures to neutralize
the ability of foreign producers to capitalize on the market opportunities that they legitimately anticipated
would emerge following the tanff concessions that Japan made during the Tokyo Round and thus nullified
and impaired the benefits of those concessions within the meaning of Article XXIII:1(b).

6.425  As to the Uruguay Round negotiations, according to the United States, at that point Japan's trading
partners knew that the Japanese market was difficult to penetrate, but the way in which the Large Stores
Law worked in concert with the distribution countermeasures and promotion countermeasures to
systematically offset tanff concessions for photographic film and paper was not known. The United States
claims that this web of liberalization countermeasures has continued to operate to nullify or impair US
benefits, inter alia, due to the sharp diminution of alternative channels to primary wholesale channels of
distribution.

(b) Effect of the Large Stores Law on imported products

6.426  Japan argues that in a non-violation case the complaining party must show how the "application" of
a measure to specific products nullifies or impairs benefits with respect to those products. Since the
benefit consists of legitimate expectations concerning the competitive opportunities for imported products,
it follows that for a measure to nullify or impair that benefit, it must "apply" to the products in question."™

6.427  Japan notes that in the present case the United States bears the burden to show specifically how
the application of the Large Stores Law to the specific products at issue, 1.e., black and white film and paper,
and colour film and paper, nullifies or impairs some benefit. Japan maintains that the law and its
implementing regulations neither apply directly to film or paper, nor to any product generally.

6.428  Further, Japan submits that the law does not distinguish between domestic and imported film and
thus there 1s no explicit disadvantage imposed on imports. Furthermore, the regulation of large stores
under this law also does not impose any mherent disadvantage on imports and there is nothing intrinsic in
the nature of imports that renders them less capable of competing in a marketplace where a diversity of
retailing types is promoted.”™ Accordingly, the law cannot be upsetting the competitive position of
imported photographic film and paper.

6.429 Moreover, Japan points out that the Large Stores Law does not vest the government with the
authority to recommend or order any store to carry certain products or products of a certain origin."”'
addition, the regulations 1mposed by the law on large stores do not depend on the origin of products

In

10Retail Merger Guideline (extract): Administrative Procedure Standards for Examining Mergers for Transfers of
Business in the Retailing Sector, 24 July 1981, US Ex. 81-6.

¥1The United States notes that from 1990 to 1992, Japan made a number of changes to the law, purportedly to reduce its
adverse impact on the operation of large stores. As the 1995 JFTC Study documents, however, these amendments failed to
alleviate the major restrictive impact of the law.

192 3apan recalls that all previous findings concerning non-violation complaints have addressed only two specific type of
measures:  product-specific subsidies and tariffs, which have been clearly "applied" to the products in question.

1%35ee United States - Automobiles, GATT Doc. DS31/R, para. 5.14.

1% Japan claims that the only distinction the law draws with respect to products is to apply more liberal rules with respect
to retail stores that carry imported products.
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carried by large stores or small retailers within their vicinity. Thus, the law does not create any artificial
incentive for retailers to buy domestic film, nor does it discourage retailers from buying imported film.
For Japan, there 1s thus no reason to believe that larger retail space inherently works to the advantage of
imported film products, because retailers choose products to maximize profit, and the size of retail space
does not change the profitability of film products to the advantage of domestic brands. Accordingly, the
law 1s thus incapable of altering even indirectly the competitive conditions between domestic and imported
products.”  Japan concludes that it 1s not possible for this law to frustrate any reasonable US anticipation
concerning specific products at the time of any of the relevant tariff concessions.

6.430 The United States points out that it has been established under GATT jurisprudence that
investment measures can "affect' trade m goods within the meaning of Article III, and therefore are not
exempted from being the subject of dispute settlement. The panel on Canada - Administration of the
Foregn Investment Review Act ("Canada - FIRA') found that provisions in Canada's investment law had a
direct impact on trade in goods."

"... the Panel could not subscribe to the assumption that the drafters of Article III had intended the
term 'requirements’ to exclude requirements connected with the regulation of
international mvestments and did not find anything in the negotiating history, the wording,
the objectives and the subsequent application of Article III which would support such an
interpretation’.

The United States emphasizes that the Canada - FIRA panel made clear that it was examining the
challenged practices under the FIRA "solely in the hight of Canada's "trade obligations" under the General

n 197

Agreement”.

6.431 Japan responds that the Canada - FIRA panel's holding was quite narrow and provides an
important benchmark for a comparison with the broad measures at issue in this dispute. Specifically,
Japan notes that the panel's consideration was hmited to investment measures that were conditional upon
the purchase and export of origin-specific products. Thus, the Canadian measures were not broad,
facially neutral requirements like the Large Stores Law, but rather origin-specific requirements pertaining to
products which happened to manifest themselves as conditions to more broad investment requirements.

6.432  The United States further submits that previous panels found that a measure may be inconsistent
with Article III:4 if it affects the distribution of products, regardless of whether the measure "directly
governs" treatment of products, or rather regulates service providers and does not directly regulate
products.”™ In the view of the United States, the standard certainly should be no higher under
Article XXIII:1(b), where the issue 1s whether there is nullification or impairment of benefits "as the result
of ... the application by another contracting party of any measure, whether or not it conflicts with the
provisions of this Agreement'.

6.433  Japan recalls that in the context of Article III, the United States itself has argued that "governments
make regulatory distinctions for many reasons that have nothing to do with trade protection" on specific
products.  Japan mentions that in its submission in Japan - Taxes on Alcoholic Beverages case, the United
States commented on broad based laws that may affect the distribution of foreign origin goods, and argued

%) arge Scale Retail Store Law, Article 7, Japan Ex. C-1. (Deliberation Procedures, Section I, Japan Ex. C-4). Japan
notes that the United States has not challenged this characterization and rather seems to claim that large stores favour foreign
products while smaller stores carry more domestic film because of the allegedly exclusive distribution network for film.

1% Adopted on 7 February 1984, BISD 30S/140, 161, para 5.12.

¥ |bid. p. 157, para. 5.1.

1%8gee also Panel Report on Canada - Certain Measures Concerning Periodicals, adopted 30 July 1997, WT/DS31/R, p.2,
paras. 5.13-5.19. (Panel found that measure could be covered by Article 11l whether or not GATS could also apply to that
measure).
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that these types of laws should not violate Article III simply because of a disproportionate impact. In
particular, the United States hypothetically examined Sunday retail closing laws, which are very similar to
the Large Stores Law at issue here:"

"Many jurisdictions have adopted Sunday closing laws, which disproportionately affect
supermarkets and other large retail businesses which distribute goods of foreign origin.
These stores sell exactly the same products on Sunday and on the other days of the week.
We doubt that such measures should be deemed to be violations of Article IIT simply
because of the disproportionate impact of Sunday closing laws on imports".

6.434  Japan also recalls that in the context of Article XXIII:1(b) the United States argued before the
panel on EEC - Oilseeds. "The United States did not consider that any change in governmental policies,
even if it has harmful trade effects, constitutes non-violation nullification or impairment".” The United
States then went on to give the specific example that a change in income tax rates would fall outside
Article XXIII:1(b).”" InJapan's view, the Large Stores Law is indistinguishable in terms of its nature from
the example of a change In income tax rates cited by the United States. Even if people with higher
income tend to purchase more imported products, the introduction of progressive income tax rates would
not be actionable under Article XXIII:1(b), despite the greater impact on those who tend to buy more
imported products. Japan contends that the Large Stores Law does not regulate any of the specific
products at 1ssue here, 1.e., black and white or colour film and paper. Whereas GATT disputes have
traditionally focused on how specific measures affect specific products, the law in question in this case does
not draw distinctions with respect to film or paper, or even mention them. Accordingly, Japan concludes

that the Large Stores Law cannot upset the competitive position of imported products within the meaning
of Article XXIII:1(b).

6.435  Japan suggests that under the overbroad US theory of Article XXIII:1(b), virtually every form of
government policy would become actionable as measures potentially relating to specific products. For
example, all restrictions on mvestment would become actionable, because investment could relate to efforts
to sell products. Japan believes that a clear nexus must exist between specific products and the challenged
government measure, and that the US allegations concerning the Large Stores Law do not meet this test.

(0) Causal connection

6.436  The United States recalls that recent Japanese Government studies document that large stores are
more likely to carry imports than small stores.”” The reasons for this greater "import friendliness" of large
stores include their greater shelf space which allows them to offer a diversity of brands, and their
economies of scale that make direct-to-retail sales efficient for foreign suppliers. The United States points
out that numerous other studies by Japanese Government, industry, and academic experts also found the
greater likelihood of large stores to carry imports.” The United States also claims to have submitted a
methodologically rigorous survey demonstrating that large stores are more likely to carry foreign film.
Specifically, according to that survey, foreign film was available in 40 percent of stores under 500 square
meters, 49 percent of stores between 500 and 2,999 square meters, and 63 percent of stores 3,000 square
meters and greater. Moreover, the United States” analysis of the retail film survey conducted for this case
and submitted by the Japanese Government reveals that stores subject to the Large Stores Law were
significantly more likely to carry foreign film than small stores (those under the Large Stores Law floorspace
minimums).””

%%panel Report on Japan - Taxes on Alcoholic Beverages, adopted 1 November 1996, WT/DS8, 10 and 11/R, para. 4.40.
Appellate Body Report on Japan - Taxes on Alcoholic Beverages, adopted 1 November 1996, WT/DS8, 10 and 11/AB/R, p. 21.
20EEC - Oilseeds, BISD 375/86, 117-118, para. 114.
201y i
Ibid.
22The United States cites the following Japanese Government studies in support of these points:
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6.437 In Japan's view, the United States has not proved that restrictions on large stores impede imports
of film or paper. As to the US argument that large stores are especially accessible to imports because of
economies of scale in their purchasing activities, Japan responds that the presence of economies of scale 1s
not dependent upon retail floor space.

6.438  With regard to the US evidence showing a correlation between store size and propensity to sell
imported film, Japan responds that this evidence fails to take mto account the type of retail outlet and the
relative film sales volume of the outlets surveyed. In Japan's view, proper analysis shows that the
availability of imported film has no correlation with the store size, in particular because of the small size of
film. Japan presented the results of a survey of approximately 2,000 stores, comparing the relative foreign
film brand availability in stores covered and not covered by the Large Stores Law: The availability was
essentally identical.”

6.439  The United States contends that the fact that film is a small product is irrelevant to the correlation
between store size and imports.  While a single roll of film might not take up much room, carrying several
different types and speeds of film from several different manufacturers takes up considerable retail space.
If a retailer carries a full line of one brand of film, to create competing displays for Kodak, Fuj, Konica,
and Agfa would mean quadrupling the floor space dedicated to film.  Accordingly, it is not the size of the
product that matters, but the size of the display for the product in all its variations and all the competing
brands that is the issue.” In most stores shelf space is a precious commodity, and each retailer must

(i) A 1989 study by the Economic Planning Agency found that relaxing the restrictions on large stores would promote
competition and "facilitate the promotion of imports;" Economic Planning Agency, Planning Bureau Research related
to Impact Prices, 1989, p. 23, 45, US Ex. 89-1.

(ii) A June 1995 study by the JFTC's Government Regulation and Competition Policy Research Council found that Japan's
regulation of large stores interfered with the expansion of imports of products; JFTC Concerning the Reevaluation of
Government Regulations in the Distribution Sector, June 1995, US Ex. 95-11.

(iii) Another 1995 study by the JFTC found that the restrictions on large stores hindered price competition and imports; JFTC,
Research on Domestic and Imported Products Sold at Lower Price, June 1995, pp. 29-30, US Ex. 95-10.

(iv) A December 1995 study by the Small and Medium Enterprise Agency found that stores with higher annual sales were more
likely to carry imports. MITI Medium and Small Industry Agency, Medium and Small Retail Data Book: Current
Situation and Issue in the Medium and Small Retail Industry, 1 December 1995, pp. 96, 98, US Ex. 95-19.

Japan responds that none of these studies makes any attempt to supply any statistical data in support of the contention that large

stores generally are more likely to carry imported products than smaller ones.

203y amples cited by the United States include:

(i) In 1987, Japan's leading business association that includes all major manufacturing exporters, the Federation of Economic
Organizations, issued a proposal for stimulating imports of manufactured goods into Japan. The proposal noted that
"large-scale retailers are actively selling imported products and have plans to continue doing so, but on the other hand
a variety of regulations make it difficult to carry out these plans [including the Large Stores Law]". Proposal On The
Stimulation of Imports of Manufactured Goods Based On The Results of Case Studies of Individual Products, Japan
Federation of Economic Organizations, 22 September 1987, US Ex. 60.

(i) In 1982, a JFTC study concluded, “the relatively small size of the stores and limited retail floor space ... imposes a limit on
how many different products they can carry”. The study also found, "most department stores and major
supermarkets have taken a positive stance toward introducing foreign brand name products”. Kyoso Mondai
Kenkyujo, Kosei Torihiki Joho, 17 May 1982, US Ex. 43.

245ee sub-section V.B.2.(a) on "Import-friendliness of large stores" above, in particular para. 5.243.

255 rvey conducted by Nippon Research Centre Ltd. and Commissioned by Fujifilm during the Section 301 proceedings.

Fujifilm's Rebuttal Regarding the Alleged "Distribution Bottleneck™, 21 December 1995, Japan Ex. A-16.

28 full display of Kodak film would include, at a minimum, 100, 200, 400, and 1000 ASA colour film, in rolls of 12, 24,
and 36 exposures, for slides and for prints, as well as black and white film and "multipacks"” combining rolls of various speeds,
and single-use cameras. In the colour film product line alone, Kodak offers the following items:  Super Gold in 100, 200, 400
and 1600 - in single rolls (12, 24, 35, and 36 exposures), and in 2, 3, 4, or 5 roll packs; Royal Gold in 25, 100, and 400 - in
single rolls (24 and 36 exposures), and 2, 3, or 5 roll packs; Ectochrome Dyna in 50, 100, 200 and 400 - in single rolls (24 and
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make choices about how many different types of products and different brands to carry. The United
States concludes that limitations on floor space by the operation of government regulation very much can
affect the choices that retailers make about the number of brands and diversity of products they will carry.””

6.440  Japan responds that retailers do not necessarily display a full-line of one brand. They may sell a
partial lines of several different brands based upon their own business decisions as to which products and
which brands will maximize profit. Thus, even small convenience stores may carry multiple brands, while
large stores do not necessarily have a large area devoted to film.

6.441  With respect to Japan's contention that instead of the correlation between a store's size and its
likelihood of carrying foreign film, a better correlation is between a store's volume of film sales and its
likelihood of carrying foreign film, the United States responds that these two findings are not mutually
exclusive 1f a store's volume of film sales correlates with its size. In the US view, a large store 1s also more
likely to have a higher volume of film sales, and in both cases it is more likely to carry foreign film. The
United States argues that in general larger stores have higher volume sales™ and that Japan has not
submitted credible data to show that this logical correlation does not apply in the case of photographic
film.”  In fact, an analysis of the Japanese survey data submitted at the US request” reveals that stores
subject to the Large Stores Law were significantly more likely to carry foreign film than small stores (those
under the Large Stores Law floorspace minimums), and that the stores subject to the law also sold higher
volumes of film.”" The United States concludes that Japan has refuted neither the general studies nor the
film-specific study showing a clear correlation between store size and likelihood to deal in imports. The
United States maintains that the suppression of large stores in Japan is a suppression of sales opportunities
for imports.™

36 exposures), and 5 and 20 packs; Chrome in 25, 64, and 200 in single rolls (24 and 36 exposures), and 3 and 10 packs;
single use cameras in five different varieties including a new APS version.

27| a letter of December 1996 to MITI, Japan's largest photospecialty retailer, Yodobashi, makes clear that a downward
revision of its floorspace plans for a new store affected the retailer's ability to market foreign film as it had planned. The letter
protested the decision in the large-store review process to reduce the store's floorspace from the proposed 8,050 square meters to
smaller than 6,500 square meters: "... if we reduce the store's floorspace, a situation can be anticipated in which our company's
store-opening plan itself might become impossible to implement. Moreover, even if we tried to maintain the previously
planned efficiency using the reduced floor area by changing the content of our store plan, we would have no other choice than to
drastically change the plan so that, for example, the sales display of imported film ... would have to be reduced”. Letter Form
Akikazu Fujizawa, President, Yodobashi Camera K.K. to Director General Tohoku Region Trade and Industry Bureau, MIT]I,
Members of the Tohoku Committee and Large Retail Store Deliberation Council, RE: Report from Yodobashi Camera to MITI
Concerning the Opening of Their New Retail Store in Sendai, 6 December 1996. US Ex. 102.

In response, Japan points out that in the letter, the President notes that shelf-space for imported film will have to be
cut back, but also explains the real reason for this policy is the poor sales record of imported film, not its foreign origin.
Moreover, according to Japan, the store in question, Yodobashi Camera, is actually selling imported film today.

28Data published by MITI show a direct correlation between store size and annual sales in Japan: e.g., less than 1
percent of the smallest stores (less than 33 square meters) have annual sales greater than 300 million yen, while percent of the
largest store category (more than 218 square meters) have sales in excess of 300 million yen. MITI, Current Status and
Challenges Facing Small and Medium-Sized Retailers, 1 December, 1995, p. 1, US Ex. 92.

2°The United States criticizes that Japan presents an unusable diagram, with an unreadable scale, based on indefensible
methodology, from which no conclusion can be drawn.

29Fjrst Panel Meeting, Japan's Response to US Question 2.

21N the US view, as with any scientific study, credibility depends on submitting the entirety of one's data and analysis for
scrutiny and verification by other experts. The United States in this case provided the entirety of its data to Japan, including
each individual questionnaire response.

212The United States has performed another run of its data using store type as a proxy for sales volume. ~ Specifically, the
United States sorted its data on the assumption that: (I) kiosks, small convenience stores, pharmacies, and cleaners were likely to
deal in small volumes of film; (ii) large convenience stores, convenience stores at tourist sites, and grocery stores were likely to
deal in intermediate volumes of film; and (iii) photospecialty stores, supermarkets, and discount stores were likely to deal in the
largest volumes of film. According to the United States, this data shows that the correlation between store size and imports
holds even when controlling for sales volume, (i.e., these store types).
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6.442  Japan further argues that both of the surveys agree that a store selling a high volume of film, for
example photospecialty stores and supermarket stores, are likely to carry multiple brands to meet their
consumers’ demand, while others like kiosks tend not to do so, as described in Section V.B.2(c) above.
Japan further points out that it 1s clear that what a market survey shows 1s not the competitive relationship
between products, but the results of market competition, which is generated from the complex interaction
of various factors, among which the competitive relationship is no more than one factor. Thus,
competitive relationship cannot be deduced from market survey results.

6.443  For Japan, the Umted States claims regarding the Large Stores Law do not have any logical
relevance to photographic paper, since that is a producer, not a consumer product.  First, photographic
paper 1s not sold at retail, it 1s rather sold to photofinishing laboratories which are virtually never covered by
the Large Stores Law. Second, the US argument about discouraging multiple brands 1s irrelevant in the
context of photographic paper because no purchasers use multiple brands of paper at the same time.
Thus, mn Japan's view, the Large Stores Law does not affect the propensity of a photofinisher to choose
domestic or foreign brands of photographic paper.

d) Change in policies or continued restrictions of large stores

6.444 The United States argues that the concern that large stores would undermine the
manufacturer-dominated distribution system 1s recurrent in surveys by Japanese Government: It 1s
reflected in the 1969 survey of transaction terms in the photographic film sector;” in 1986, the Economic
Planning Agency made the same connection;”' in 1989, a Japanese survey drew the same connection
between the growth of large stores and a challenge to vertically integrated distribution.”” In the US view,
this demonstrates that concern about the market power of large stores and chain stores persists in all
segments of the market.”

In response, referring to the category (iii) above, Japan argues that the two surveys themselves indicate no meaningful
difference in the imported film availability at stores included in this category, regardless of whether the store size is above or
below 500 square meters. The remaining stores - not major distribution channels of film - consist of convenience stores and
kiosks for the most part, and show the lower availability of imported film. Stores selling a high volume of film, for example,
photospecialty stores and supermarket stores, are likely to carry multiple brands to best meet consumers’ demand, while other
stores like kiosks tend not to do so.

23|nstitute of Distribution Research, Fact-finding Survey Report Pertaining to Transaction Terms: Actual conditions of
Transaction Practices in the Wholesale Industry, March 1969, pp. 1-21, 287-319, US Ex. 15.

214 \What are the factors behind such a large number of micro-sized retail stores in Japan? The following factors may be
cited ... (3) keiretsunization of distribution by oligopolistic manufacturers”. Distribution and Business Practices of Imports,
Edited by the Price Policy Department, Price Bureau, Economic Planning Agency, 28 March 1986, US Ex. 54. In addition, the
United States presents an economic analysis from Japanese antitrust scholars that confirm the connection between restrictions on
large stores and Japan's oligopolistic distribution system. These scholars explain that the Large Stores Law disrupted "pursuit
of economies of scale” in the distribution sector, which contributed to inefficiency and a lack of competition in the distribution
sector. This in turn "had provided a comfortable profit source for Japanese exporting firms" and had worked "to foreclose the
access of foreign products into the Japanese market”. The scholars added, “[a] distributor's dependence on a particular
manufacturer would make distribution channels exclusive and raise entry barriers significantly”. The Antimonopoly Laws and
Policies of Japan, J. lyori and A. Uesugi, Federal Legal Publications, Inc., 1994, p. 293, US Ex 94-1.

21310 June 1989, the Economic Planning Agency (EPA) concluded that deregulation of restrictions on stores would: "not
only serves to encourage horizontal competition among different types of businesses, but also encourages vertical competition
through the exercise of buying power, thereby producing the results and effects of a relative lowering of commaodity price levels
and broadening the line of product offered through the promotion of develop-and-import schemes”. EPA, Economic Theory of
Deregulation, 10 June 1989, US Ex. 64.

21875 a general matter, in the US view, there can be no doubt that large stores tend to have more market power than small
stores. The United States submits that surveys and studies performed by and for the Japanese Government repeatedly make the
connection between controlling large stores and protecting the oligopolistic distribution system.
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6.445  Japan responds that it was never the intention of the Japanese Government to protect the alleged
oligopolistic, manufacturer dominated distribution structure i the Japanese film market. On its own
terms, the Large Stores Law regulates large stores without regard to what relationship they and nearby small
and medium-sized retailers have with any manufacturer or distributor. Japan points out that the Large
Stores Law was designed to preserve a diversity of retailing outlets, a policy pursued by many national and
local governments around the world. Accordingly, the law does not regulate convenience store chains,
which are outside the alleged exclusive distribution network of domestic manufacturers, and which are
competing with small retailers that may have a particular affiliaion with domestic manufacturers. Japan
further submits that the materials cited by the United States do not support the US claims; for example, the
1969 report simply notes the need for existing stores to streamline commercial practices to improve their
efficiency.

6.446  Japan points out that, while the law and its 1978 amendments were passed after the 1967 tanff
concessions, these changes represented an "outgrowth” of pre-existing policy, namely the Department Store
Law of 1956.  Japan emphasizes that the Large Stores Law is more liberal than the Department Store Law
was mn 1967, in particular, in light of its more liberal notification system and fewer regulations on store
holidays and closing time.

6.447  Further, Japan asserts that the Large Stores Law today 1s more liberal than its operation in 1994.
Thus, even if it were accepted that restrictions on large scale retail stores are unfavourable to imported
products, the law is now more favourable to imports. Three sets of deregulation of the Large Stores Law
during the early 1990s were completed by 1994, and there have been no significant changes since then.
In particular, Japan explains why the law 1s currently more liberal than in 1979:  The law does currently
not make any adjustment for a closing time that 1s no later than 8:00 p.m., or for store holidays no fewer
than 24 days; whereas in 1979, the corresponding figures were 6:00 p.m. and 48 days. Since 1994, the law
has also been liberalized largely to exclude stores in the 500 square meters to 1,000 square meters range
from the normal adjustment procedures under the law.”” Japan further emphasizes that efforts by the
Japanese Government to ensure that local governments more faithfully adhere to the national standards for
administering this law make it more liberal.

6.448  Japan submits that in the alternative, if the changes in measures which occurred after the relevant
tariff concessions are not currently in effect, but were nonetheless deemed relevant to a determination
regarding the upsetting of the competitive position of imports, the 1978 amendments extending the reach
of the law from stores with 1,500 square meters to stores with as few as 500 square meters could be seen as
a regulatory tightening. However, Japan argues that these changes were already part of the operating
environment of the law by 1979.  With respect to the US complaints about alleged regulatory tightening in
the early 1980s, Japan responds that these allegations are legally irrelevant since those measures have since
been repealed. The relevant comparison 1s between current competitive conditions and the competitive
conditions, at the time of the relevant tariff concession, not competitive conditions that may have occurred
along the way.

6.449 The United States responds that stores with a floor space of less than 500 square meters, e.g.,
convenience stores, are frequently subject to review and adjustment under the measures applied by local
governments.”” Japanese Government studies have found that these local regulations continue to be
widespread and that they impose a significant burden on the opening of stores less than 500 square meters.
Just as under the Large Stores Law, the local measures frequently require a builder or retailer to provide
advance notice of its plans to establish or expand a new store, and to undertake adjustments with local
competitors. In support of this position, the United States provides an agreement between a convenience

21 japan argues that stores in this retail space range are in principle exempt from the Large Stores Law process and that
only 2.9 percent of stores in this retail space range had to go through the law's full process.

**According to the United States, Japanese Government studies have found that local regulations continue to be widespread
and impose a significant burden on the opening of stores less than 500 square meters.
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store retailer and a local shopping center association in which the association made several demands of the
retailer.  In the end, the retailer felt compelled to enter into an agreement with the shopping center, which
among other things limited the retailer’s floorspace, mandated certain holidays and closing times, restricted
the retailer’s ability to "sell competing products at a significant discounted price," and required the retailer to
advertise on behalf of its competitors.™

6.1. Japan responds, however, that in January 1992 the Government expressly abolished administrative
guidance regarding prior explanation, and made this fact well known to all the prefectural and municipal
governments, as well as all the MITI branches by Circulars.  Since then, the government has made its best
efforts to correct any local regulations which require or recommend prior explanations or prior
adjustments, and consequently, no such local regulations exist.

6.2. Further, Japan points out that at the stage of the Council deliberation, it i1s neither MITI nor
prefectural governments, but the Council itself that selects parties to present their views. The relevant
circular requires that those parties include consumers and neutral persons of learning and experience, and
that the choice ensure equitable representation.  Further, according to Japan, the United States relies on
several erroneous translations of the cited reports by the Japanese Government in support of its contention
that the Council 1s strongly influenced by local retailers.

6.3. The United States rejects Japan's arguments that the Large Stores Law and related measures do
not currently suppress the growth of large stores, and that the law has been liberalized significantly in recent
years. In the US view, Japan does not appear to refute the fact that the law aggressively checked the
growth of large stores in past years, but rather asserts that it hiberalized the law in the early 1990s.

6.4. The United States maintains that the operation and application of the Large Stores Law does
currently suppress the growth of large stores as well as that Japan has imposed restrictions on large stores
for decades n the past. This suppression of large stores has supported the oligopolistic distribution
system, and has hmited an alternative channel for foreign products to reach the Japanese market.
Without Japan's strong measures against large stores, in the US view, large stores might have brought
sufficient bargaining power and competition into the Japanese distribution system to erode the exclusive
vertical control over distribution exercised by Japanese manufacturers.

(e) Conclusions

6.5. The United States summarizes that it has documented conceptually, empirically, and anecdotally
how the formal and informal adjustment processes continue to impose substantial burdens on the
establishment and operation of large stores in Japan.

6.6. Conceptually, the United States explains that:

-Floor space reductions reduce store revenue, and therefore may force a retailer to operate at a size less

than optimal for its profitability.”

6.7. Empirically, the United States argues that it has demonstrated that the formal and informal
adjustment procedures continue to be applied aggressively:

*Arrangement Between A New Retail Store and the Local Shopping Center Association, 1996, US Ex. 93.

22The United States submits recent evidence from a retailer describing the revenue loss for different levels of floor space
reduction, as well as an industry journal report attributing declines in the profitability of Japan's largest retailer to reductions in
its floor space and operations arising from the Large Stores Law.
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()According to the United States, data submitted by Japan indicates that in 1992 to 1995, floorspace
reductions were imposed n 22 to 27 percent of the cases. For these cases, the average
amount of floor space reduction was 24 percent. Thus, even today, after the supposed
liberalization, one-quarter of large stores face reductions of one-quarter of their proposed
floor space. For the United States, this 1s a significant burden on large stores. Moreover,
information submitted by Japan indicated that in 4 percent of store notifications, the
formal adjustments imposed are so burdensome as to cause the store to cancel its plans to
open.

() Information submitted by Japan also documents that approximately one-quarter of large stores are
forced to add holidays and shorten hours of operation.

(1) The United States point out that these numbers greatly understate the extent of reductions, since, as the
Japanese Government itself documents, in many cases stores undertake adjustments as a
result of the mformal adjustment process that takes place before a store submits formal
notification. According to the United States, the Japanese Government documents that
many stores are likely to prefer to make their adjustments through the informal process,
since 1f they fail to reach consensus with their competitors, they may be subjected to an
even greater adjustment in the formal process.

6.8. Anecdotally, the United States reported on several cases in which stores faced significant

adjustments and restraints on their operations as a result of either the formal or informal adjustment
291

process.

6.9. Japan contends that the Umted States has failed to demonstrate how the Large Stores Law
currently nullifies or impairs tariff concessions for consumer photographic film.

a. Conceptually, Japan points out that the United States has failed to explain why restrictions on large
stores alter the competitive conditions relating to the specific product, 1.e., consumer film, so as to
disadvantage imports. Japan emphasizes that the law does not in any way regulate which products
are carried by large stores, much less the origin of these products; similarly, the law does not
regulate large stores based on which products they or the small retailers in their vicinity carry,
much less the origin of the products they carry. Japan argues that retailers choose products to
maximize profits, and that there 1s no reason to believe that restrictions on the size of retail space
changes the relative profitability of film products to the advantage of domestic brands of film.
Moreover, Japan explains that there 1s no reason to believe that small and large stores approach
profit maximizing differently.

b. Empirically, Japan argues that the United States also has failled to demonstrate any causal
connection between restrictions on the operations of large retail stores and the sale of imported
consumer photographic film.  For Japan, although the competitive relationship between products
cannot be deducted from market survey results, the only verifiable survey relied upon by the
United States failed to actually take account of either the type of retail outlet or the film sales
volume of the outlets surveyed. Further, both of the surveys indicate that stores selling a high
volume of film, for example, photospecialty stores, and supermarket stores, are likely to carry
multiple brands to meet their consumers demand, while others like kiosks tend not to do so, as
described mn Section V.B.2(c). Thus, while the United States fails to meet its burden of
demonstrating a causal connection, the evidence provided by Japan demonstrates a lack of causal
connection.

a. PROMOTION "COUNTERMEASURES"

2215ee . sub-section V.B.6.(a) on "Adjustments under formal procedures" above, in particular para. 5.330.
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(@) General overview

6.10.  According to Japan, when the Japanese economy entered the phase of mass production and
consumption in the 1950s, premiums sales, including promotional lotteries, became increasingly popular.
Prize money and merchandises grew very expensive. The society grew concerned about these
promotional prizes which encourage speculative behaviour and could impede consumers' rational selection
of goods. Concerned about the lack of adequate means to control misrepresentations, the public called
for the mtroduction of effective control of misleading representation.

6.11.  With respect to the Kennedy Round, the United States submits that the 1967 Cabinet Decision
approved the use of countermeasures for "preventing foreign enterprises from disturbing order in our
industries".” The Japanese Government recognized that, in general, the marketing and promotional
abilities of Japanese firms were weaker and their costs were higher than those of foreign enterprises, and
thus Japanese firms would be at a disadvantage in relation to foreign firms. To address these problems,
the JFT'C imposed new restrictions on the use of premiums. The United States claims that the JFTC's
actions mn this regard upset the conditions of competition between imported and domestic products after
the Kennedy Round by severely limiting the inducements enterprises could use to attract wholesalers,

retailers, and consumers to their products.

6.12.  Following the 7Tokyo Round, according to the United States, the Japanese Government applied its
promotion countermeasures against film and paper in distinctly new ways. For the first time, Japan
unleashed its cartel-like private sector enforcement councils to regulate commercial matters specifically
related to film and paper. The codes established by these councils constrain the use of two forms of
economic Inducements: (1) dispatched employees; and  (2) economic contributions to retail
promotions. The codes also restrict a variety of different representations made in advertisements for
photographic materials, especially where discount or price-oriented promotions are involved. The United
States alleges that the series of promotion countermeasures serves to reinforce the framework of
restrictions  the Japanese Government established after the Kennedy Round. These new and
strengthened measures operated to upset the competitive relationship between imports and domestic
products in Japan's photographic materials market by constraining the ability of 1mports to assail the
dominance of domestic market leaders through aggressive marketing techniques and utihzation of
alternative distribution channels.

6.13.  The United States submits that during the negotiations of the Uruguay Round, the United States
and Japan's other trading partners who produced photographic film and paper knew that the Japanese
market was difficult to penetrate, but the way in which the promotion countermeasures, the distribution
countermeasures, and the Large Stores Law, worked in concert to systematically offset tariff concessions
was not known. The United States claims that the ongoing application of this web of liberalization
countermeasures has continued to operate to nullify or impair benefits accruing to the United States not
only from the Uruguay Round, but also the Tokyo and Kennedy rounds, due to, inter alia, the mability to
price and promote products effectively and competitively as a result of restricions under the Premiums
Law and Antimonopoly Law.

(b) JFTC Notifications under the Premiums Law

6.14.  The United States points out that, in May 1967, the JFTC issued Notification 17, which banned
most premium offers between businesses. The United States has explained that this restricion had a
particularly mnhibiting effect on establishing or improving relations between photographic material

2221967 Cabinet Decision p. 3, US Ex. 67-6. In the film sector, the domestic industry was "afraid that Kodak would use its
capital strength to control the market with huge incentives like low prices, or attach some kind of gift to the film". New York
Times, 5 July 1995, US Ex. 95-14.
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manufacturers and Japanese distributors. The United States further submits that, in July 1971, the JFT'C
issued Notification 34, ruling that prizes offered through advertised lotteries, mmvolving no required
purchase of a product, could not exceed 1,000,000 yen. In March 1977, the JFT'C issued Notification 5
which imposed limits on the value of a premium and had the effect of severely restricting the offering of
premiums on photographic film and paper to general consumers. Given the relatively low price of these
products, the value of any premium falling within the JFT'C's restrictions would be negligible.  The United
States argues that, with Notification 17 and MITT's 1970 Guidelines for Standardized Transaction Terms,
the JFT'C's new measures on premiums upset the competitive relationship between imported photographic
film and paper and the domestic products by severely limiting the ability of challenging brands, e.g. foreign
manufacturers, to attract Japanese consumers through marketing and promotions. Following the
Kennedy Round, imported photographic film and paper had a very imited market share - the legacy of
years of import restrictions, high tariffs, and foreign investment restrictions. Producers challenging leading
brands need to promote their products to attract consumers. For products like film, the promotion must
be significant enough to overcome strong consumer brand loyalty because the consequences of product
failure are so significant, e.g., poor pictures of an important event. By imposing significant mitations on
the premiums that can be offered in open lotteries or in conjunction with sales to general consumers, the
JFTC not only severely restricted the extent to which the foreign enterprises could draw attention to their
imported products, but also prevented foreign enterprises from exceeding the premiums offered by their
Japanese competitors. The United States concludes that in so doing, Japan disrupted the conditions of
competition in the Japanese market that otherwise would have prevailed and that would have enabled
imports from other countries to take advantage of the tariff concessions.

@ Competitive position of imports

6.15.  The United States alleges that the promotion countermeasures have directly interfered with and
upset the competitive relationship between domestic and mmported products in the Japanese market by
constraining the ability of the person selling imported products to: (1) attract consumer interest in
imported products through discounts, gifts, coupons and other price-cutting methods; and (2) rely on
innovative promotional campaigns, particularly ones in which prices or price comparisons are discussed.
According to the United States, the Japanese Government perceived that the marketing and promotional
abilities of Japanese firms were weaker and their costs were higher, and Japanese firms were less able to
compete aggressively on the basis of price with foreign firms and mmports. While foreign producers
regularly advertise and otherwise promote their products in Japan, they have been substantially chilled from
doing the promotions necessary to compete effectively.  The seeming neutrality of these measures belies
the fact that they decisively tip competitive conditions against imports, which more than domestic products
need to rely upon premiums and other promotions if they are to attract the attention of distributors and
consumers.

6.16.  Japan contends that the Premiums Law does not establish conditions of competition that are
unfavourable for imported film or paper. The express text of the Premiums Law makes no distinction
between imported or domestic products. In general, the regulation of premiums and representations
under the Premiums Law, which aims at protecting consumers' interests and promoting competition,
applies equally to imported and domestic products, and thus does not disadvantage imports. Moreover,
there 1s nothing about restrictions on excessive premiums or misleading representations that is inherently
unfavourable to imports, nor is there anything intrinsic in the nature of imports that makes them
particularly reliant on misleading representations or the excessive premiums regulated by this law.™ The
Premiums Law 1s trade-neutral in the sense that its impact on the market access will be felt equally by
domestic and foreign products. In response to the "chilling effect" argument, Japan argues that the United
States should show how the combination of the regulation, a code, and the Promotion Council has
operated systematically against imported products. Japan concludes that the present regulations are not

22 nited States - Automobiles, DS31/R, para. 5.14 (unadopted).
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excessively restrictive or disadvantageous for mmported products with a lower market share, than for
domestic products.

6.17.  The United States concedes that the promotion measures are facially neutral. However, in the
US wview, Japan ignores the disparate impact its measures have had on imported photographic materials
and understates the significance of the promotional activities it has banned. Although the measures are
facially neutral, they help preserve the dommant position of Japanese film and paper manufacturers by
shielding them from significant forms of promotion competition. Marketing 1s especially important to
foreign producers challenging the domestic market leaders because they have been excluded from the
primary wholesalers, they have limited distribution alternatives in terms of large retail stores, and their
opportunities to compete through price discounts are mimimal.

6.18.  Japan argues that other economically advanced countries have counterparts of these regulations,
and the Japanese regulations are in no way more restrictive than these counterparts. Moreover, even if
regulations are eased, dominant brands are likely to counter such attempts with promotional activities of
their own. Consequently, in this particular market at least, relaxation of the regulations would not
necessarily operate to the advantage of the challenging brands.

6.19.  The United States argues that Japan's promotion countermeasures must be viewed in light of the
peculiarities of Japan's photographic materials market. These restrictions disadvantage imported film and
paper because they serve to reinforce the significant advantages of the domestic manufacturers that have
dominated Japan's photographic materials market since 1945. These domestic manufacturers have
consistently controlled 80 to 90 percent of Japan's market. They have exclusive access to Japan's leading
photospecialty wholesalers and their products are allocated far greater shelf space in retail stores which
most often do not carry any foreign film at all.  In the US view, given the oligopolistic nature of the market
and the bottle-necked distribution system, foreign photographic material manufacturers are acutely
dependent upon marketing to generate demand for their products among wholesalers, retailers and
consumers. In particular, impediments placed in the way of offering premiums or advertising about a
price discount act as a barrier against greater market access for imports.

6.20.  Japan submits that the Premiums Law, JFTC Notifications and other JFTC regulations govern
activities of business entities as they focus on competitive behaviour of these entities. The prowvisions are
unrelated to the origin of the products, and do not inherently afford more favourable treatment to domestic
products.  Thus, there 1s no element of discrimimation which would nullify or impair benefits accruing to
the United States under Japan's tariff concessions. According to Japan, the United States emphasizes the
disadvantage felt by a challenging brand against a dominant brand, and not that between imported products
and domestic products. Japan recalls that Fuj is not the only domestic brand, there are domestic
challenging brands including Konica in the Japanese market.

(i1) Objectives underlying the promotion "countermeasures”

6.21.  Japan notes that the Premiums Law 1s a sub-set of competiion law whose objective 1s the
prevention of excessive premiums and misleading representations for purposes of consumer protection.
Article 1 of the Premiums Law defines its objective as "to secure fair competition, and thereby to protect
the interest of consumers in general by establishing provisions to prevent mducement of customers by
means of unjustifiable premiums or misleading representations’. Reference to the twin objectives of fair
competition and consumer protection is also recorded in various parts of the Diet minutes.™

2%Minutes of the House of Councillors, Committee on Commerce and Industry, 13 April 1962, Japan Ex. D-19, US Ex.
62-2.
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6.22.  The United States contends that Japan's restrictions not only were intended to protect consumers,
but they also were designed to protect domestic production.  For the United States, this purpose 1s evident
in a variety of measures, such as Japan's 30-year restriction on the use of premiums between businesses, a
measure which had less to do with consumer protection than dampening competiion from foreign
competitors.” In the US view, Japan has recognized that its dominant domestic manufacturers are
vulnerable to promotion competition from foreign producers.” Japan believed that foreign competitors
have advantages in terms of the expertise and capital they could rely upon in promoting their products in
Japan.” According to the United States, the Japanese Government determined that, if unchecked,
foreign competitors, especially Kodak, could increase their presence in Japan's market through innovative
promotions,” and Japan, therefore, instituted countermeasures to "create a foundation" on which Japanese
companies could "compete on equal terms" with their foreign rivals.” In enacting the Premiums Law,
Japanese officials hoped that the facially neutral measure would prevent circumstances in which "foreign
trading companies ... may come into Japan and enjoy advantageous positions through excessive

" 230

advertisements or by inviting buyers to foreign countries'.

6.23.  In Japan's view, the US claims rest on a conspiracy hypothesis.  Japan emphasizes that the truth 1s
that the JFTC has long been an active advocate of a more open Japanese economy.” For Japan, the
JFTC's history 1s pictured by the United States as that of a collaborator in counteracting the effects of trade
liberalization.

6.24.  The United States responds that Japan has offered no explanation as to how consumers benefitted
from the JFTC's simultaneous certification of a camera cartel, the issuance of a notification almost
completely banning the use of premiums by any business that manufactures or sells cameras, and the
approval of codes restricting the use of premiums among camera manufacturers and wholesalers. The
United States emphasizes that the JFT'C has acknowledged that a major factor in taking these protective
measures was stiff competition from Kodak, especially the development of its innovative, easy installation
film.*™

6.25.  With respect to "fair competition codes" (discussed in Section (c) below), the United States argues
that the Japanese Government established its private-sector-enforced code system, at least in part, to
counteract the perceived superior marketing abilities and promotion budgets of foreign firms. As a

25The JFTC explained when it promulgated Notification 17: "The primary objective of [Notification 17] is (a)
rationalization of the distribution stage ...; and (b) eliminat[ion] of the stronger prey upon the weaker sales competition based on
the power of capital ... If US capital were to conduct [premium offers] directed at the Japanese distribution sector, this would be
no match for [Japan], so the restrictions should be applied as a breakwater before liberalization". Severe Restrictions Placed on
Businesses for Premium Offers: Shatokuren Hears JFTC Explanations at Jyosui Kaikan on the 12th, Nihon Shashin Kogyo
Tsushin, 20 June 1967, US Ex. 67-8.

226 Along with the liberalization of capital and trade, the major issues facing this industry today include the US landing in
Japan and market expansion ... The struggle to capture market share will depend substantially on promotional activities based on
financial strength”. MITI, Manual for the Systemization of Camera and Film Distribution, March 1975, p. 58, US Ex. 75-5.

215ee. e.g., Preparing for Capital Liberalization: Rationalization of Trade Practices is Urgent Task; Foreign Capital
Attacks on Two Fronts - Production and Sales, Nihon Shashin Kogyo Tsushin, 10 June 1967, p. 10, Draft a Standard Contract
for Film With Criteria for Standardization of Transactions Terms, Zenren Tsuho, August 1971, US Ex. 71-11.

228New York Times, 5 July 1995, US Ex. 95-14.

2291967 Cabinet Decision p. 4, US Ex. 67-6.

20Djet Record of the 40th Session of the Lower House Committee on Commerce and Industry, No. 31, 18 April 1962, US
Ex. 62-4.

2IThe JFTC Chairman stated in 1967:  "Although it is the JFTC's responsibility to vigorously enforce the Antimonopoly
Law, should foreign capital commit acts of [unfair trade practices], we shall not discriminate the foreign capital by imposing
more burdensome regulations compared to Japanese entities. \We recognize the importance of industrial reorganization and of
strengthening the international competitive position of the Japanese business in pursuance of the policy towards capital
liberalization ."..

2320tsuka Noritami, JFTC Trade Practices Division, Recent Activities Concerning the Premiums Law, Kosei Torihiki,
November 1965, p. 3, US Ex. 65-5.
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leading Japanese antitrust scholar has explamed: "Fair competiion codes can also be effective in
" 233

controlling foreign firms if they disturb the market'.

6.26.  According to the United States, even though the countermeasures were neutral on their face, the
impact (and intended impact) on competition decidedly was not. In fact, the measures substantially
disrupted the competitive relationship between mmports and domestic products by placing severe
constraints on a key comparative advantage of the mmports, 1.e., their ability to promote and market
products effectively and creatively.  In the view of the United States, these restrictions take on even greater
significance given the closed distribution system, oligopolistic nature of the market, and the existence of
other constraints such as the Large Stores Law.

6.27.  Japan notes that the "Intent" of the government 1s irrelevant for purposes of a non-violation claim,
given that the panel on Japan - Taxes on Alcoholic Beverages™ found that the interpretation of domestic
law should be based primarily on the text of the statute, rather than the legislative history.  Japan responds
to US arguments about "intent” to protect the domestic industry by introducing regulations more favourable
to domestic products as follows:

6.28.  Japan submits that in statements before the Diet Committee at the time of introduction of the
Premiums Law, the reference to foreign capital reflects an origin-neutral response to anticipated changes in
competitive conditions on the eve of liberalization of foreign capital, a phenomenon unprecedented for the
Japanese economy. In Japan's view, no intent of discrimination can be found. The mtroduction of the
Premiums Law was well before the capital liberalization of the late 1960s, and was a result of circumstances
unrelated to foreign capital.

6.29.  Japan emphasizes that the Cabinet Decision of June 1967 did not contain any measure related to
the Premiums Law. Nor did the JFT'C take any measure. The reports of the Foreign Capital Council's
Expert Committee also reflect an origin-neutral response to anticipated changes in competitive conditions
on the eve of capital liberalization.

6.30.  Japan admits that the JF'T'C officials in charge of Notification 17 appear to have been conscious of
foreign capital. For Japan, however, it 1s a legiimate, universal phenomenon for people in the
policy-making process to assess the impact of a major policy change on the market. Japan does not find
intent to discriminate agamnst imported products in favour of domestic products. On the contrary, two
Chairman of the JFTC made very clear in 1967 that the Commission should not discriminate against
foreign capital.

6.31.  Japan emphasizes that the ultimate hitmus test of intent should be whether or not there is
recognizable "mmtent" or "objective” built in the structure of the system in dispute, rather than mdividual
statements. The fundamentally origin-neutral regulation of the Premiums Law contains no such built in
mechanism based on an "intent" or "objective” of discrimination.

(111)Causal connection
6.32.  Japan argues that there 1s no constrat suffered by foreign film producers in promoting their

products. They can compete on price and quality, and are free to spend as much as they want for
advertising. According to Japan, Kodak, the leading foreign brand, 1s often sold at retail at substantial

28Matsushita Mitsuo, Antimonopoly Law and International Transactions, 25 May 1970, p. 817, US Ex. 70-2.
2% Japan - Alcoholic Beverages, WT/DS8/R, para. 87.
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discounts off manufacturer's suggested retail price.”” Although in general Kodak chooses not to advertise
as heavily as its domestic competitors, it does engage in focused campaigns of targeted heavy advertising,
with predictable results.” In Japan's view, these facts are inconsistent with the US claims that foreign
producers are unable to promote their products effectively due to Premiums Law restrictions.

6.33.  The United States contends that the ability of foreign manufacturers to use price discounts to
expand their presence in Japan has been rather mited. Kodak has reduced its prices by 56 percent since
1986, substantially undercutting its Japanese competitors, yet Kodak's dramatic price discounts have had
virtually no effect on the market.  Smmilarly, Agfa's aggressive efforts to use discount channels to market its
products have yielded only marginal results.  Price reductions by foreign photographic material producers,
even to levels well below those of domestic competitors, often are not passed on to consumers at the retail
level.””  This lack of price competition in the photographic materials sector is reflected by the fact that
Japan's consumer price index for film has shown almost no movement between the third quarter of 1989
and the third quarter of 1996, a period of seven years.”™ Little price differential exists among Fuji, Konica
and Kodak at either the retail level™ or with respect to wholesaler prices to retail outlets.” The same lack
of price differentiation 1s observable with respect to various film speeds, types of outlets and individual cities.

The United States concludes that limited price competition, coupled with foreclosed distribution channels,
renders promotions especially significant to foreign photographic material producers.

6.34.  Japan points out that American business has been able to compete freely, subject to no restriction
whatsoever under the Premium's law, in pricing and quality, the two most important aspects of market
competition. There is a wide range of promotional imtiatives; the JFTC regulates nothing other than
distortive practices, namely, (i) excessive premiums, i.e., excessive free gilts, and excessive prizes offered
through lotteries or competition, and (1) misleading representations. However, the Antimonopoly Law
and the Premiums Law, or their implementation, do not restrict low price offers of photographic film and
paper, or the amount of public relations expenditures. Nor are lawful premiums or non-misleading
representations restricted.

6.35.  The United States contends that Designation 6 under JFTC Notification 15 of 1982 prohibits
"unjust low price sales", including "unjustly supplying a commodity or service at a low price, thereby tending

2

to cause difficulties to the business activities of other entrepreneurs'.

2% japan notes that among other promotional strategies, Kodak sells film in multipacks at low per-roll prices,
cross-promotes with other products, and advertises extensively. Fujifilm's Rebuttal Regarding Vertical and Horizontal Price
Fixing, 28 March 1996, pp. 22-23.

2% Japan notes that Kodak's heavy advertising and promotion in Nagano site of the 1998 Winter Olympics (of which
Kodak is a corporate sponsor), has led to a doubling of its market share in the area.

27 according to the United States, Japan's own exhibits reflect the connection between price stabilization and the
promotion countermeasures. A Policy Outline on Commercial Transactions with Customers by the Federation of Primary
Wholesalers, stated:

"The notices on the "Fair Competition Code on the Restrictions on Supplying Premiums in the Camera Wholesale
Industry™ and the Japanese Fair Trade Commission's "Restrictions on the Matters Related to Supplying Premiums", have both
been playing an important role as a part of market price stabilization. Primary wholesalers will ensure nothing regrettable
occurs by giving full consideration to these issues when sponsoring events”.  Japan Ex. B-31. (Emphasis added.)

28photo Market, 1996, p. 31, US Ex. 101. The United States further submits that in 67 percent of the 99 medium-size
cities and small towns surveyed by the Japanese Government in its annual Retail Price Survey, the retail price of film did not go
up or down by even one yen for a two-year period between 1992 and 1994. Statistics Bureau, Management and Coordination
Agency, Japan's Annual Report on the Retail Price Survey, 1992, pp. 523, 610, 631, US Ex. 74.

2%\anagement Analysis of Photo Stores, Camera Times, 1979-1996, US Ex. 40.

240Construction Research Institute, Information on Prices, Monthly Edition, December 1972 - September 1996, US Ex. 22.

21Unfair trade practices, JFTC Notification 15, 18 June 1982, US Ex. 82-6. The United States does not consider this
designation to be a liberalization countermeasure and seeks no review of this measure by the Panel. The United States only
raises it to rebut Japan’s contention that Japanese law contains no limitation on low price offers. The United States further
notes that the Japanese Government has admitted that it would “"monitor” film prices so that Kodak could not dominate the
market in Japan as it had elsewhere. Considering Tariff Reductions and International Competitiveness: MITI Examines Print
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6.36.  In addition, the United States provided a number of specific examples in which application of the
Premiums Law and the Antimonopoly Law, and the activities of fair trade councils constituted by the JFTC,
had the effect of restricting Kodak’s discounting and promotional efforts. In the 19883 trial-pack incident,
for example, actions by the JFT'C and the Promotion Council curtailed Kodak’s promotional campaign for
a reduced-price package of different rolls of film. The episode mvolved Kodak’s principal new film
product of the first half of the 1980's and chilled Kodak’s promotional efforts in later years.”” JFTC
Notification 5 of 1977 prevented Kodak from implementing a variety of joint promotions (e.g., offering a
free roll of film with a McDonald’s Happy Meal and implementing promotions for its Panorama single use
camera).” The JFTC has taken action to suppress a variety of promotional efforts undertaken by retail
outlets in connection with the sale of Kodak products.” Kodak has been limited in its ability to dispatch
employees to work on the premises of retail stores by periodic directives from the Promotion Council.””

6.37.  Japan submits that regulations on premiums and representations under the Antimonopoly Law
and the Premiums Law do not restrict low price offers.

) Change in policies
6.38.  Japan submits that in the course of a review of its regulations under the Premiums Law:

(the JFT'C has streamlined its general rule on excessive premiums last year;
(1)the restriction on premium offers to businesses has been abolished; and
(im)the ceiling on prizes has been raised.

Japan notes that each of these measures facilitates new entry into the Japanese market, in a
non-discriminatory manner and that these mitiatives are undertaken pursuant to the JFT'C's commitment
under the Structural Impediment Inmtiative (SII). In Japan's view, these imtiatives should be compelling
evidence to prove that the JEFTC is committed to vigorously pursuing the goal of free and fair competition
in the Japanese market.

6.39.  Japan argues that the enforcement mechanism was certainly augmented by the 1972 amendment,
which delegated part of the authority to the prefectural governments. However, in Japan's view, this
modification in no way served to alter competitive relationships in favour of domestic goods.

6.40.  The United States underscores that in the past, the JF'T'C has interpreted the Premiums Law in a
sweeping manner:  "Premiums which are the object of notifications refers [sic] to products, cash,
marketable securities, entertainment, or other economic benefits which are given in connection with a
transaction involving commodity or service'.”" The JFTC has explained that it distinguishes between
premiums and price discounts or rebates on a case-by-case basis, examining the facts "In light of normal

business practices, taking into account details of the transaction, details of the economic benefit, the

Price and Investigates the Direction of Film Prices (MITI Business Bureau Report), 12 November 1970, reprinted in Zenren
Tsuho, December 1970, p. 43, US Ex. 70-8.

22|shikawa Sumio Affidavit p. 2, US Ex. 97-10, Hiromichi Sumi Affidavit, US Ex. 96-10.

22illiam Jack Affidavit, p. 7, US Ex. 97-2.

24 Affidavit of Isshi Norito, p. 1-3. IS Ex. 97-5, Suzuki Yosuyuki Affidavit, p. 1-2, US Ex. 97-6, William Jack Affidavit, p.
6-9, US Ex. 97-2.

25promotion Council Issue No. 6-3, 17 January 1995; US Ex. 95-7 and National Photographic Industry Fair Trade
Promotion Council Issue No. 8-1, 22 July 1996, US Ex. 96-7.

28T C/Japan Views: Information and Opinion from the Japan Fair Trade Commission, No. 2, April 1988, p. 15, US Ex.
88-3.
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method and the conditions of offer, and the customs of that particular industry’.”” In this regard, in the
US view, the JFTC has acknowledged that some forms of discounts or rebates may be premiums.””

6.41.  Japan stresses that the Premiums Law does not restrict low price offers or free samples. On the
contrary, the Law serves to promote low price offers and other price/quality competition by placing a
restriction on excessive premiums. Japan notes that the word "money" as part of premiums was included
primarily to cover lottery prizes. Cash lottery prizes, which were widely used in 1962, could become
excessive, and are included in premiums subject to restriction.

6.42. The United States disagrees with Japan's statement that the use of free samples and low price
offers would be '"lawful under the Premiums Law at any point in its history". Notification 17 of 1967,
restricting premiums between businesses, and Notification 5 of 1977, restricting premiums to general
consumers, provide that samples are exempt from coverage only if they are "found reasonable in the light
of normal business practices". In addition, certain low price offers may be regulated as an "unjust low
price" under Designation 6 of Notification 15 of 1982,

(c) Fair Trade Councils and Fair Competition Codes

6.43.  The United States submits that, following the Tokyo Round, in October 1979, the Japanese
Cabinet approved the establishment of a Distribution Sector Office (DSO) in the JFT'C to "administer
duties pertaining to unfair trade practice designations related to distribution"” The DSO studied 16
business sectors, and i December 1981 issued findings on cameras and photographic materials advising
"camera, photographic materials, colour photo laboratories and related industries" to address "problems"
created by manufacturers dispatching employees to large retail stores.” Thereatfter, the JFTC called upon
the photographic industry to develop "self-regulating rules" controlling "the permanent dispatch of sales

" 251

people".
1) Promotion Council

6.44. The United States points out that the domestic photographic industry responded m 1982 by
forming the Fair Trade Promotion Council (Promotion Council) and by promulgating the "Self-Regulating
Measures Regarding Making Business Dealings With Trading Partners Fair".  The Council represented
all elements of the photographic industry, 1.e., manufacturers, wholesalers and retailers, and was formed to
act on behalf of the JFTC in enforcing the "Self-Regulating Measures".*® The Self-Regulating Measures
and the Council's articles of association govern the use of dispatched employees and monetary
contributions to retail promotional campaigns.”  The articles of association are noteworthy due to the
extraordinary latitude they convey upon the Council, including providing for a frm to seek pre-approval

from the council before using dispatched employees.

2 |bid. p. 16.

“Ibid.

#9Cabinet Order No. 43 of 1979, US Ex. 79-1.

2OAccording to the United States, dispatched employees are a unique form of economic inducement between businesses
since they reduce costs for wholesalers and retailers and thereby allow for increased sales based upon cost or price reductions
passed down the line of distribution.

251Kosugi Misao, Trade Practices Department, Distribution Sector Office JFTC, Status of Distribution of Cameras, Koseli
Torihiki, No. 377, March 1982, p. 8, US  Ex. 82-3.

%2The “fair trade councils" that had been previously established represented only one horizontal level of the industry, e.g.,
just manufacturers or wholesalers.

%3gef-Regulation Rules Regarding Making Business Dealings with Trading Partners Fair, reprinted in Camera Times, 22
June 1982, p. 3, US Ex. 82-8.
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6.45.  Japan submits that the Promotion Council was established by the photographic industry as an
organization to mmplement voluntary standards on dispatched employees. The industry was in fact
working on such standards even before the JEFT'C published a report and issued administrative guidance.

6.46. In 1988, the JFIT'C urged the Promotion Council to expand into dumping and loss-leader
advertising.” In the view of the United States, the Promotion Council recognized that dumping cases are
quite complex and often difficult to win, and determined that mmposition of regulations controlling
advertisement of prices would prove to be a more effective means of restraining competiion because the
standards are more subjective and do not require the analysis of complex cost and pricing data.”

6.47. In May 1984, the Promotion Council issued "Self-Regulating Standards Concerning Display of
Processing Fees for Colour Negative Film" defining the information that must appear in connection with a
representation of prices for colour film developing and printing, including the printing fee, developing fee,
processing time, and paper manufacturer.™

6.48.  For Japan, the intention of "Self-Regulating Standards Concerning Display of Processing Fees for
Colour Negative Film" was to give consumers adequate information of both charges. In Japan's view, as
such, these self-regulating standards are not related to sales of film products.

6.49.  According to the United States, by regulating the use of dispatched employees, promotional funds
and price-related representations, the Promotion Council serves to prevent undue competition for film,
paper and other photographic goods.”” The Council's enforcement record reflects the extraordinary
range of its activities and the potency of its enforcement powers. The Promotion Council succeeded in
foiling Kodak's most important promotional campaign of the 1980's, the VR Tmal-Pack. Working with
the JFT'C, the Council determined before the campaign had even begun that Kodak's anticipated
advertisement of a discount price was a misrepresentation.  The JFIT'C summoned Kodak’s
representatives and 1ssued administrative guidance to Kodak to (1) clarify the limited nature of the offer,
identifying the volume of trial packs, the stores carrying them and the terms of the offer, and (2) cut back its
second shipment of trial packs and announce at each store counter when the product was no longer
avallable. Accordingly, the promotion was cut back and advertisements for the campaign were quite
muted.

6.50.  Japan submuts that the JFT'C was not working with the Promotion Council. There i1s no
alignment between the JFTC and the Promotion Council, and no laws allow the JFTC to delegate its
authority to the Promotion Council. In addition, the trial pack was shipped eventually in the planned
volume in the VR campaign.

(1) Retailers' Council

6.51. The United States further notes that in 1987, the JFT'C approved the establishment of the
Retailers Fair Trade Councl (Retailers Council) and the Far Competiton Code Regarding
Representations in the Camera and Related Products Retailers Industry (Retailers Code).”™ The Retailers

24yamada Akio, Premiums and Representations Guidance Division Director, JFTC, Suggestions on How the Fair Trade
Promotion Council Should be, Zenren Tsuho, May 1983, p. 2, US Ex. 83-9.

Z5\What the Fair Trade Promotion Council is Doing Now, and What it Plans to do in the Future, Zenren Tsuho, October
1983, pp. 5-6, US Ex. 83-21. Round table discussion on anonymous Promotion Council and Zenren members reported.  Ibid.

26gelf-Regulating Standards Regarding Representations Have Been Finalized, Kosei Torihiki Joho, 28 May 1984, p. 3,
US Ex. 84-4. The Standards define "businesses developing™" as "those who receive colour film directly from the general
consumer for processing”. 1bid. Promotion Council called for the promulgation of a "fair competition code".

25749th Zenren Conference, lwate, General Assembly, Camera Times, 19 October 1982, US Ex. 82-11.

28rair Competition Code Regarding Representation in the Camera and Related Products Retailers Industry, Kanpo,
[Official Gazette] 11 April 1987, p. 1, US Ex. 87-4.
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Code provides the Retailers Council with authority to take enforcement actions for misrepresentations in
promotions not only under the code itself, but also under the Premiums Law and related competition
laws.” Like the Promotion Council, the Retailers Council acts as a substitute enforcement body for the
JFTC in the view of the United States.

6.52.  The United States points out that the Retailers Code sets forth numerous requirements for almost
all forms of promotions in the photographic retail sector. The code specifies that advertised price
comparisons must rely on the manufacturer's suggested retail price, the importer's suggested retail price, or
the shop's normal retail price. The code restricts the use of terms like "cheapest” or "very best" unless
'objective factors" can be demonstrated. Similarly, the code prohibits the use of expressions such as
"super cheap', "give-away price" or "super special price" if such expressions will lead the "consumer to
believe the offer is better than it actually 1s".

6.53. In the US wview, the Retailers Code 1s quite distinct from the Manufacturers and Wholesalers
Premiums Codes promulgated in 1965 and 1966, respectively. Unlike the earlier codes, which
exclusively apply to the use of premiums, the Retailers Code governs representations about promotions for
photo items, including film and paper.” The Retailers Council applies the code to promotional activities
of non-members and not just businesses that agreed to adhere to the codes. This practice comports with
the position of the Japanese Government that competition codes must apply industry-wide in order to have
their intended effect: "there 1s likely to be little effect if the industry as a whole is not targeted and
regulated".”

6.54.  Japan argues that it 1s necessary to elaborate on fair competition codes or fair trade councils as
none of them cover photographic film and paper. Excessive premiums and misleading representations
may be found routinely anywhere i Japan. Furthermore, these activities tend to quickly spread among
competitors, and to escalate in the process. It is therefore desirable for effective enforcement of the
Premiums Law to have business entities agree on self-restraint of such behaviour and to prevent actual
violation of the Law. It i1s against this background that Article 10 of the Law allows business entities to
adopt, subject to the JFT'C’s approval, voluntary rules on premiums and representations, to ensure
consumers’ proper selection of merchandise and fair competition in the market.

(i) Coverage of photographic materials

6.55.  Japan emphasizes that no fair competiion code covers photographic film and paper and that
observance of the "spirit of the code', as provided for in the Retailers' Code, may not extend to items not
included n the "camera category'. Ewven if the industry were to decide to expand the scope of the codes to
include these products, such a decision has no impact on the operation of the Premiums Law, or the
Antimonopoly Law, unless it 1s approved by the JFTC.

6.56.  Given that there 1s no fair competition code applicable to the photographic film or paper, Japan
argues that thus the JF'T'C's approval has not in any way nullified or impaired the benefits of concessions for
the United States in respect of these products. More fundamentally, a non-violation claim against JFT'C

2Article 14.7 of the Fair Competition Code states that the RFTC shall perform "Activities pertaining to making the Act
Against Unjustifiable Premiums and Misleading Representations and other laws and ordinances pertaining to Fair Trade widely
understood and preventing violations thereto”. US Ex. 87-4.

%0According to the United States, the Retailers Code does not specifically limit the photographic items which fall within
its scope.  In the US view, the Retailers Council construes the Code as covering film and paper.

Japan notes that although the implementation rules of the Retail Industry Code specifically refer to such
miscellaneous goods as tripoids or bags, they do not make any reference to such major items as film and paper and that this
means that film and paper are consciously excluded.

21 Asai Shigeo, Premiums and Representations Division, Trade Practices Department, JFTC, Protect Consumers from
Misleading Representations and Advertising, Tsusansho Koho, 8 June 1971, pp. 9-19, US Ex. 71-8. See also Itoda Shogo,
JFTC Secretary General, Jirei Competition Policy Law (15 December 1995), pp. 420-21, US Ex. 95-20.
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approval of fair competition codes raises no particular issue distinct from the issues surrounding the
regulation under the Premiums Law and JFT'C Notifications because the JFTC does not approve any code
which is inconsistent with the regulation. Therefore, Japan concludes that as long as no nullification or

impairment results from the content of the JFT'C regulation, the JFT'C approval does not nullify or impair
benefits of Japan's trading partners.

6.57.  With respect to Japan's contention that the codes and councils do not regulate the sale or
promotion of photographic materials and that the codes were not drafted with film or paper in mind, the
United States responds that the actual market effects these codes and councils is to stultify promotions for
photographic materials in the Japanese market, and that it 1s this acfual effect to which the United States
objects.

6.58.  For the United States, the evidentiary record reflects the relationship between the codes and
photographic materials. In the case of the Promotion Council, e.g., its 1984 Self-Regulating Measures
provide that they cover "DP representations', or "representation[s] of the photo processing fee for colour
negative film".”” With respect to the Retailers Code, its language provides an ample basis for the
widespread perception among retailers that it in fact applies to film and development or processing. The
United States points out that Article 2.2 of the Retailers Code provides that "[t]o attain the objectives
outlined ... above ... businesses are to respect the spirit of this code even when the products being dealt with
do not correspond exactly to Cameras and Related Products’. An industry member explamned, it would
"'Indeed have been impossible to persuade Zenren members whose main line of business 1s development

" 263

printing to contribute if [the regulations]| only [apply to] hardware".

6.59.  Japan argues that the statement of the Secretary General of Zenren in the same article ("I will
endeavour to make both photosensitive materials and development printing fall under the code") should be
understood as an expression of will to extend the code to film and paper which presently do not fall under
the coverage.

6.60.  The United States believes that it is rrelevant whether the codes and councils govern film and
paper de jure or de facto. What does matter 1s that Japan has organized the most powerful elements of its
domestic photographic industry and allowed them to set standards on how products in their sector may
be promoted. The United States contests Japan's statement that rules adopted by Japan's leading
photographic retailers or wholesalers, which govern the promotion of almost every item these businesses
sell, will have no effect on film and paper.”" In the US view, Japan has invited its photographic industry to
devise and enforce rules in their self-interest, and obvious market realities associated with such
extraordinary industry cooperation should not be ignored.

d) Conclusions

6.61.  The United States argues that Japan hiberalization countermeasures directed against wholesalers
and retaill stores through a series of promotion restrictions have disadvantaged imported foreign
photographic material manufacturers by constraining their ability to increase sales through the use of gifts,
prizes and other economic inducements, or to rely upon innovative advertising campaigns, particularly
where price or price comparisons are discussed. The United States alleges that Japan mmposed these

%250lf Regulating Standards Regarding Representations of Developing Fees for Negative Colour Film have been
Finalized, Kosei Torihki Joho, 28 May 1984, p. 3, US Ex. 84-4.

%3Dpjscussion of Progress of Fair Trade Council Focuses on Making Fair Competition Code Fully Known, Zenren Tsuho,
August 1987, p. 3, US Ex. 87-7. Japan contests the correctness of this translation. See translation issue 18.

%%The United States questions that promotions otherwise banned would be welcomed by members of a “fair trade
council” simply because they are used, e.g., for film instead of a tripod or camera bag.
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countermeasures for the purpose of dampening import competition and, to ensure their success, enlisted
the aid of the domestic photographic materials industry in enforcing the regime.

6.62.  Japan claims that there is no measure in the Premiums Law, JF'T'C Notifications or other JFT'C
regulations which nullifies or impairs benefits accruing to the United States.  Accordingly, in Japan's view,
the United States has not demonstrated the relevant conditions to substantiate its non-violation claim.
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E. REASONABLE ANTICIPATION
1 THE LEGAL TEST

6.63. The United States claims that it negotiated in three separate rounds of multilateral trade
negotiations for tariff concessions from Japan in the photographic materials sector. At each point in time
that 1t received a tanff concession from Japan, the United States had a reasonable expectation, based on the
"pertinent facts available" at the time of the negotiation, that Japan would not take future action to nullify or
impair the concession. The United States emphasizes that there were no facts of which the United States
reasonably "should have been aware" concerning measures that the Japanese Government may have taken
prior to the conclusion of a tariff negotiation that thereafter nullified or impaired the concessions.

6.64. The United States recalls that the EEC - Ollseeds panel found that parties negotiating tariff
concessions, a principal benefit of which 1s the opportunity for improved price competition with respect to
domestic products, may be assumed not to anticipate actions by the country granting the concession that
offset the price advantage to result from the tariff reduction:

"The Panel considered the main value of a tanff concession is that it provides an assurance of
better market access through mimproved price competition. Contracting parties negotiate
tariff concessions primarily to obtain that advantage. They must therefore be assumed to
base their tariff negotiations on the expectation that the price effect of the tanff
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concessions will not be systematically offset”.

6.65.  Further, the 1961 Panel Report on The Operation of the Provisions of Article X VI explained that
a party's reasonable anticipation would be evaluated in light of the "pertinent facts available" at the time it
negotiated the tariff concession.

"By this the Panel understands that the presumption is that unless such pertinent facts were
available at the time the tarff concession was negotiated, it was then reasonably to be
expected that the concession would not be nullified or impaired by the troduction or
increase of a domestic subsidy.™”

6.66.  The United States further submits that the panel on EEC - Canned Fruit approached the issue of
reasonable anticipation with respect to measures that existed prior to the conclusion of the tanff
negotiations by asking whether the country receiving the concessions "should have been aware" of the
measures in question such that it "should have taken due account of [them] in negotiating concessions" with
respect to the relevant products.™

6.67.  Japan contends that, although the United States tries to assume the burden of proof away by
incorrectly quoting precedents for over broad propositions, interpreted properly, the precedents cited by
the United States do not support its position. In the 1961 Panel Report on the Operation of the
Provisions of Article XVI, the terms of reference were quite specific in referring to "subsidies" and a few
other specific policy issues. Japan's notes that the following passage reveals mimportant limitations on
exactly what parties can be held to reasonably assume:

25EEC - Oilseeds, BISD 375/86, 128-131, para. 148; paras. 149-150.

%8panel Report on Operation of the Provisions of Article XVI ("Operation of Article XVI"), adopted on 21 November
1961, BISD 10S/201, 209, para. 28.

%TEEC - Canned Fruit, GATT Doc. L/5778, p. 29, para. 79 (unadopted).
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"So far as domestic subsidies are concerned, it was agreed that a contracting party which has
negotiated a concession under Article II may be assumed for the purpose of Article
XXIII, to have a reasonable expectation, failing evidence to the contrary, that the value of
the concession will not be nullified or impaired by the contracting party which granted the
concession by the subsequent introduction or increase of a domestic subsidy on the
product concerned".””

6.68.  For Japan, it 1s thus clear that this panel report hardly establishes the kind of general principle
which the United States claims, but rather reflects a very specific concern about domestic subsidies granted
to products that had been subject to tanff concessions. Moreover, this language also makes clear that the
domestic subsidy must be introduced or increased subsequent to the tanff concessions relevant in this
context. The same hmitations existed in the EEC - Oilseeds panel:  the measures at issue in that case
were product-specific domestic subsidies introduced subsequent to the relevant tariff concessions.”  The
finding of the EEC - Oilseeds panel about the assumption of reasonable expectations has to be understood
in the specific factual context of that case.

6.69. The United States accepts that a number of prior panel reports have inquired whether a
product-specific subsidy was introduced or increased subsequent to the tanff negotiations.” However, the
United States submits that the current dispute is not about product-specific subsidies, which are easy to
detect and whose effects are easy to predict. The United States emphasizes that a Member cannot be
held to the same standard of knowledge about non-transparent, non-traditional and often
non-sector-specific measures as for product-specific measures. But, the United States rejects Japan’s
characterization of the factors and findings in the EEC- Oilseeds dispute.  In that case, the panel rejected
the EC's argument that the existence of some measures at the time of the tariff concession - which were
later substantially enhanced -- meant that the United States could or should have reasonably anticipated
their modification or enhancement.”

6.70.  As to the 1ssue of the kind of knowledge that forms the basis of legiimate expectations with respect
to the relevant tariff concessions, Japan explains that the "reasonably anticipated” requirement recognizes
that trade negotiations do not take place in a vacuum; countries bargain against a background of their own
and other countries’ policies and economic conditions, 1.e., past, present, and anticipated in the future.
Expectations concerning this background shape the concessions that are offered and those that are
accepted. It 1s therefore reasonable to assume that countries take into account other countries’ past,
present, and anticipated future policies when negotiating trade concessions.

6.71.  Accordingly, participants of the type of negotiations stipulated by Article XXVIIIhis of GATT
should be deemed to have taken into account all existing policies and measures, as well as all policies and
measures that could be reasonably anticipated at that time, when negotiating the tariff concessions. For
Japan it follows that countries should not be allowed to claim nullification or impairment by reason of
measures or policies that already existed or could have been reasonably anticipated at the ime when the
relevant taniff concession, 1.e., the 1994 Uruguay Round tariff concessions, were made. In Japan's view, its
interpretation 1s consistent with the findings of the EEC - Oilseeds panel, which held that whether or not

%8panel Report on Operation of Article XVI, op. cit., para. 27.

%°The EEC - Oilseeds panel found that "the case before it does not require the Panel to address the question of whether the
assumption created by the 1955 decision of the CONTRACTING PARTIES applies to all production subsidies, including
generally available subsidies serving broad policy objectives ... [a]t issue in the case before it are product-specific subsidies ."...
EEC - Oilseeds, BISD 37S/86, 128, para. 148.

2°The Australia - Ammonium Sulphate and German - Sardines decisions did not involve product-specific subsidies. See
Report of the Working Party on the Australian Subsidy on Ammonium Sulfate, adopted 3 April 1950, BISD 11/188-196, para. 12;

Panel on Treatment by Germany of Imports of Sardines, G/26, adopted 31 October 1952, BISD 1S/53-59, paras. 16-17.

lgea e.g., EEC - Oilseeds, paras. 81 and 149.
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the measures at issue could have been reasonably anticipated by the complaining party i1s one of the
important elements in the examination of a non-violation complaint.”

6.72.  For the United States, there are two compelling reasons why Japan’s "reasonably anticipated” test
should be rejected:

a. First, there 1s no textual basis for such a rule in the General Agreement. Article
XXIII:1(b) refers to "the application ... of any measure, whether or not it conflicts with the provisions of this
Agreement." In the US view, the drafters’ selection of the term "any measure" evidences their intent that
Article XXIII:1(b) be read to address all situations in which a Member believes that benefits accruing to it
under the General Agreement have been nullified or impaired by another Member’s measures.
Therefore, the United States concludes that the ordinary meaning of Article XXIII:1(b) does not provide
a basis for Japan’s argument that any measure should be excluded from consideration that existed - or 1s
related to a measure that existed - prior to the time at which the Final Act of a multilateral tanff negotiation
1s signed.

b. Second, it 1s well established that "a contracting party which has negotiated a concession
under Article II may be assumed, for the purpose of Article XXIII:1(b), to have a reasonable expectation,
failling evidence to the contrary, that the value of the concession will not be nullified or impaired by the
contracting party which granted the concession ... " The Member receiving the concession is entitled
to this presumption "unless such pertinent facts were avalable at the time the tanff concession was
negotiated" that would undermine this expectation.”

6.73.  The Umted States submits that the criteria developed in GATT jurisprudence on the 1ssue of what
kind of knowledge forms the basis for legiimate expectations follow a fundamental and practical logic:
So long as Members are aware of the "pertinent facts" concerning measures of other Members, "there 1s
nothing to prevent [them], when they negotiate reduction of tariffs, from negotiating on matters ... which
might affect the practical effects of tariff concessions'.”” By contrast, in the US view, if the "pertinent facts"
are not available, parties cannot be expected to address them during tariff negotiations. Nor can
Members be expected to conduct extensive research on each tariff item to determine whether there are
measures that could reasonably be expected to nullify or impair. The United States submuts that, as the
EEC - Canned Fruit panel found, the issue 1s whether and to what extent the country receiving the
concessions "should have been aware" of the measures in question such that it "should have taken due
account of [them] in negotiating concessions" with respect to the relevant products.”

6.74.  According to Japan, there is no precedent or decision to support the US theory that the lack of
knowledge of certain pre-existing "measures” by the complaining party leads to a conclusion that a balance
of tariff concessions needs to be adjusted when new knowledge 1s acquired:

a. The panel on EEC - Oilseeds only dealt with a case where the measures at issue were introduced
subsequent to the relevant tariff concessions and not a case about pre-existing measures;

22|hid., p. 129, para. 149.

2|hid., p. 127, para. 147. Working Party Report on Other Barriers to Trade, adopted on 3 March 1955, BISD 35/222,
224, para. 13.

Z"Working Party on Operation of Article XVI, BISD 6S/201, 209, para. 28. The presumption was established for and has
been applied only in non-violation cases involving subsidies. The logic of the presumption, in the US view, should also apply
to a non-violation case involving any type of measure: the complaining party should only be held to knowledge of measures for
which pertinent facts were available at the time of the negotiation.

25gee Operation of Article XVI, op. cit., para. 28, citing Working Party on Other Barriers to Trade, op. cit., para 14.

218EEC - Canned Fruit, GATT Doc. L/5778, p. 29, para. 79 (unadopted).
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b. The 1955 Working Party Report on Other Barriers to Tradé” made it clear that the domestic
subsidy must be introduced subsequentto the relevant tariff concessions in this context;

C. The 1961 Panel Report on Operation of the Provisions of Article XVI™ also dealt with the
reasonable expectation that the concession would not be nullified or impaired by a subsequent
measure (i.e., the introduction or increase of a domestic subsidy in that case);

d. The 1985 panel on EEC - Canned Fruit,” which is unadopted, is the only precedent that dealt
with a measure that already existed at a time of a tariff concession under consideration. However,
that panel found that the complaming party should have been aware of the existence of the
measure, and not that a complaining party was excused from being presumed to have knowledge
about a pre-existing measure.

6.75.  More generally, Japan contends that the United States tries to shift the burden of proving that it
could not have reasonably anticipated the alleged measures at issue. Japan emphasizes that it 1s the
United States that bears the burden of proving that the challenged measures were not reasonably
anticipated at the time of the tanff concessions.

6.76.  The United States does not disagree that the complaining party has the imtial burden of showing
that 1t did not reasonably anticipate the challenged measures at the time of the tarift concessions. The
United States has made such a showing in this case based on the pertinent facts available at the time of each
negotiation. However, the responding party, in order to prevail, must provide firm evidence rebutting the
complaining party’s demonstration that it was not aware of pertinent facts that would have altered its
reasonable expectations. If that were not the case, complamning parties would bear the burden of proving
why they should not have anticipated that the defending party would implement its tariff concessions in bad
faith. A party receiving a tariff concession does not and should not have to prove why it did not assume
that the party granting a tanff concession would frustrate the value of those tariff concessions.

6.77.  The United States explains that information on the existence of many of the individual measures at
1ssue In this case was not "available" because it was not printed in sources that governments typically use to
announce trade policies or to which trade negotiators or foreign business persons typically have access.
Even if trade negotiators could have, with extensive efforts, identified and located some of the measures,
they could not have developed a coherent picture of the group of measures because they were 1ssued in
dozens of sources ranging from the reports of government-industry committees on which no foreigners
served to articles in industry association journals available to the association’s predominantly Japanese
membership.  The United States emphasizes that it 1s exactly the interrelationship between these
measures that deprives foreign producers of market access.

6.78.  Japan rejects the US argument that it could not have known the additional, combined effects of the
measures at issue, given that, in Japan's view, the United States admitted that it was aware of the existence of
many of the measures and their alleged general effects. In response to the US notion of measures
"working together," Japan points out that the US argument on this point is not specific and that, in Japan's
view, nothing "working together" with nothing 1s still nothing.

6.79.  For the United States, in determining what measures it should have been aware of before entering
mto tariff negotiations with Japan or what measures the United States should have anticipated that Japan
would 1mpose after the tariff negotiations, it 1s important to consider the nature of the measures.  In the
US view, the type of measures at issue in this dispute are dramatically different - and substantially harder to

2"working Party Report on Other Barriers to Trade, op. cit., para. 13.
"8panel Report on Working Party on the Operation of the Provisions of Article XVI, op. cit., p. 224, para. 28.
2EEC - Canned Fruit, GATT Doc. L/5778, (unadopted).
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detect and comprehend - than the product-specific subsidies at issue in prior Article XXIII:1(b) disputes.™

The United States explains that the individual measures used by the Japanese Government to implement
its countermeasures program are not the kinds of measures countries would normally examine to
determine whether tariff concessions might be nullified or impaired. According to the United States,
Japan's measures are not the types of trade instruments that have typically been used by governments to
restrict the benefits flowing from tariff concessions, are not labelled trade instruments, and could not be
found n statutory compilations of typical trade instruments, such as subsidies, anti-dumping measures,
other customs measures or safeguards.

6.80.  Japan disagrees with the US argument that it could not have anticipated the Japanese measures in
question because they are hard to detect and comprehend by virtue of their nature, because of the publicity
of the alleged measures 1n this case, US concerns about them expressed in the National Trade Estimates
Reports and bilateral discussions during the late 1980s and the first half of the 1990s.  Japan further argues
that 1t is reasonable to assume that US trade negotiators are in communication with representatives of their
exporting industries.”™ Industry representatives are fully aware of industry-specific trade barriers, real or
imagined, and are fully capable of communicating any concerns they have. Trade negotiators are, and
should be deemed to be, well-equipped to judge whether existing policies or market conditions are likely to
undermine the value of a particular tariff concession offer.  Accordingly, in Japan's view, the US argument
that trade negotiators should be presumed unaware of published documents and publicly known facts 1s
unconvincing.

6.81. The United States underscores that most of these measures are neutral on their face. Thus,
assuming that trade negotiators had the nsight to understand the singular nature of government regulation
of business in Japan and had time to examine these measures of law, even then, they would likely not have
understood the measures' role and effect. In addition, the United States points out that many of the
measures were not sector-specific and were issued in literally dozens of sources, ranging from the reports of
government-industry committees on which no foreigners served, to articles in industry association journals
available to the association's predominantly Japanese membership. Even if, with extensive efforts, trade
negotiators had been able to 1dentify and locate these measures, they would not have been able to
understand how the measures operated generally in the Japanese economy as a whole, let alone how the
countermeasures worked specifically in the photographic materials sector.

6.82.  Japan emphasizes that all of the US allegations in this case, (1) that single-brand distribution
impedes imports, (i) that the Large Scale Retail Store Law impedes imports, and (ii1) that regulations under
the Premiums Law impede imports, have been applied generally to products across the board, and these
general concerns were clearly on the minds of US trade negotiators during the Uruguay Round. In
Japan's view, the United States cannot have formed some legitimate expectation that its concerns - assuming
that they were valid - would not apply to film and paper among other products.™

6.83.  The United States requests the panel to direct its inquiry at whether the United States was aware,
or should have been aware of the effects of an existing measure, or could have anticipated the effects of a
new measure, on the specific products or tarff concessions under consideration, taking into account all
relevant facts and circumstances. These include, (1) the nature of the measure (.e. whether it is

20500 EEC - Canned Fruit, GATT Doc. L/5778, p. 18, para. 52 (unadopted) (finding that the United States should have
been aware of a subsidy granted on canned peaches in May 1978 prior to the conclusion of the Tokyo Round in June 1979, and
taken due account of this in the negotiations).

281 Japan notes that the United States documented that US trade negotiators were in communication with Kodak during the
Tokyo Round negotiations.

282 Japan notes that the United States itself stressed its long held and deep interest in this sector in its submissions to this
Panel: "During the Tokyo Round, the United States once again attached a high priority to negotiating tariff concessions on
photographic film and paper from Japan." "The value that the United States placed on obtaining tariff concessions on
photographic film and paper... is evident from its continuing efforts to secure improved access to the Japanese film and paper
market during three successive rounds of multilateral trade negotiations."
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product-specific like a subsidy or more generic like Japan’s Premiums Law and Large Stores Law), (1) the
manner in which the measure was promulgated and publicized, and (1) the way in which the measure
operated in conjunction with other measures. The United States explains that the complaining party’s
knowledge of a measure and its effect on the specific products under negotiation 1s relevant in determining
what benefits the complaining party could reasonably have expected to flow from the taniff concessions for
which it bargained. For example, a complaining party should have lesser expectations if, at the time of the
negotiations, it has knowledge of a measure - or can predict the introduction of a measure - and its effect on
the benefits flowing from a tanff concession.

6.84. Japan emphasizes that the effects of the measures should be irrelevant to the reasonable
anticipation test. An examination of whether the effects of the measures, including potential effects, are
reasonably anticipated could, in Japan's view, lead to subjective and arbitrary judgements on the content
and the extent of the effects to be anticipated. The benefit of tariff concessions under Article 1I 1s not the
actual economic result of tariff concession (i.e., import volumes), but the expectation of improved
competitive conditions for imports.  For Japan, it would thus be inappropriate to try to judge the effects of
the measures at issue in light of actual trade results when determining the existence of "reasonable
anticipation”.

6.85.  Japan further advocates a clear and stable standard of judgement in examining whether or not to
allow the alleged lack of knowledge of certain measures by the complaining party to justify a non-violation
complaint. To this end, the evaluation of whether a certain measure could have been reasonably
anticipated or known should be determined based not on the "subjective” criteria of whether a particular
government at a particular time could have anticipated or known the measure at issue, but rather on
objective criteria, such as degree of publicity of the measure.

6.86.  The United States underscores that negotiators from other countries in the Kennedy, Tokyo, or
Uruguay Rounds could not discern whether the distribution countermeasures, Large Stores Law, and the
promotion countermeasures would disrupt the flow of benefits flowing from market access commitments.
In the view of the United States, to require Members in the midst of ongoing multilateral tanff negotiations
to undertake the type of mnvestigation and analysis that would have been necessary to uncover the individual
elements of Japan’s liberalization countermeasures and the nature and scope of the scheme as a whole,
would fundamentally undermine the process of tariff negotiations under Article II of GATT. If this were
the standard, the United States suggests that no negotiator could ever be sufficiently certain that a
concession would not be nullified or impaired to accept such a concession. In particular, the United
States stresses that a Member should not be required to assume that all measures existing at the time of a
tariff negotiation have the potential to nullify or impair specific tariff concessions or to anticipate that the
party granting the tariff concession will introduce new measures to nullify or impair its concessions. For
the United States, such an approach would imply that WTO Members should assume that tariff
concessions are not negotiated m good faith.

6.87. Japan, in turn, requests the Panel to apply strictly the criterion of reasonable anticipation.
Otherwise, there would no longer be any security in the balance of tariff concessions, since the
non-violation remedy would expose tarift bargains to constant attack on the ground that certain Members
had insufficient understanding of what they were doing when they accepted other Members’ trade
concessions. In that event, Japan argues, Article XXIII:1(b) would be rendered perversely self-defeating.

In Japan's view, a provision designed to preserve the integrity of tariff concessions would mstead become
an instrument for undermining it.

6.88.  According to the United States, Japan has argued that the United States knew or had reason to
know of some of the discrete elements of the liberalization countermeasures and, therefore, its
non-violation argument fails. The Umted States acknowledges that over time other countries have
become aware of conditions m Japan other than tanffs that pose obstacles to imported products.
However, the United States did not understand, until it began to prepare this case in the WTO, and only
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through extensive research did it come to understand that the Japanese Government played a central role
in closing the distribution system. Nor was the United States aware that Japan used other measures
affecting wholesaling, retailing and marketing to prevent foreign products from circumventing the closed
distribution system.

6.89.  Japan responds that the United States gives no reason why, after it has been unable to acquire the
requisite knowledge for the past two decades or more, the clouds have suddenly lifted the end of the
Uruguay Round, revealing everything to it and allowing it to bring its complaint.

6.90.  The United States maintains that Japan acted at the end of each negotiating round to establish,
reinforce, and substantially enhance measures that caused the systematic exclusion of imports from key
distribution channels. The United States points out that it took extensive mvestigation and review of
thousands of documents from a wide variety of seemingly unrelated sources to piece together and
understand the full import of Japan’s actions. In the US view, for these actions to be now excused on the
basis that other parties should have known about or anticipated its actions would undermine confidence in
the tanff negotiating process under Article II.

6.91. InJapan’s view, the US approach would overburden and possibly halt a tariff negotiation process,
because the party granting the concessions would feel compelled to present in detail to the other parties to
the negotiation extensive mnformation regarding any policy and any action which could otherwise be used
for future non-violation claims. In this regard, Japan argues that while the presumption of the lack of
knowledge of measures on the part of a complaming party may be established for such measures as
domestic subsidies introduced subsequently to the tariff concessions, measures which already existed at the
time of tariff concessions, especially those which were publicly known, should be deemed to be known by
the party receiving the tariff concessions.

6.92.  Japan requests the Panel to reject the US non-violation claims because the United States could
reasonably have anticipated the alleged measures at the time of the 1994 tarift concessions.  For Japan it 1s
clear that the United States could have reasonably anticipated the particular Japanese policies at 1ssue in this
case at the time the respective tanff concessions were being made.  Accordingly, Japan contends that the
United States has not met its burden of providing a 'detailled justification" for its claims under
Article 26.1(a) of the DSU.

2 SPECIFIC NEGOTIATING ROUNDS ON TARIFF CONCESSIONS
(a) General overview

6.93.  The United States declares that at each point in time it received a tariff concession on consumer
photographic film and paper from Japan (i.e., in the Kennedy Round, Tokyo Round and Uruguay Round),
the United States had a reasonable expectation, based on the "pertinent facts available", that Japan would
not impose measures to nullify or impair the concessions. The United States asserts with respect to the
measures Japan applied subsequent to each round, there were no facts available that would have enabled
the United States reasonably to anticipate those actions would undermine the concessions. The United
States 1s convinced that following the Kennedy, Tokyo and Uruguay Rounds, with respect to Japan's
ongoing application of certain measures neither the United States nor any other contracting party either
should or could have been aware of the existence or operation of these measures such that it "should have

LI 283

taken due account of [them] in negotiating concessions'".”

6.94.  As to the 1ssue of the kind of knowledge that forms the basis of legiimate expectations with respect
to the relevant tariff concessions, Japan argues that for US expectations to be legitimate in this context, they

2EEC - Canned Fruit, op.cit., p. 29, para. 79.
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must have taken into account all of Japan's measures that could have been reasonably anticipated at the
time the 1994 Uruguay Round tanff concessions were made.

6.95.  In the alternative, if the Panel decides that the 1994 Uruguay Round tariff concessions were not
the only concessions relevant to this case, Japan contends that the US non-violation claims remain flawed
by threshold timing problems.

6.96.  As to the Tokyo Round, Japan argues that almost all of the alleged measures in dispute occurred
before the 1979 Tokyo Round tariff concessions, which were the first tariff concessions on colour film and
paper. In Japan's view, those alleged measures that occurred subsequently should have been reasonably
anticipated by the United States.  Accordingly, for Japan there are no alleged measures in dispute that are
capable of nullifying or impairing benefits accruing with respect to colour film or paper. All that remains
1s black and white film and paper, which currently comprise less than two percent of the total Japanese
consumer photosensitive materials market.™

6.97.  With respect to the Kennedy Round, Japan further admits that many of the alleged measures in
dispute occurred after the 1967 tanfl’ concessions on black and white film and paper.” Nevertheless,
according to Japan, even these alleged measures were "outgrowths" of previously announced policies, and
thus should have been reasonably anticipated by the United States. Consequently, in Japan's view, even if
expectations concerning earlier tariff concessions remain protected, the US non-violation claims cannot
meet the first basic requirement, 1.e., a "benefit" of legitimate expectations capable of being nullified or
impaired.

6.98.  The United States responds that all of Japan’s tarifl concessions - in the Kennedy, Tokyo and
Uruguay Rounds - are relevant. Japan’s liberalization countermeasures were directed at consumer
photographic film and paper, whether black and white, or colour. Until 1970-1972, black and white was
the predominant consumer film (and paper) used in Japan; thereafter, it was colour. The tariff
concessions the United States received from Japan tracked this progression of the market.™

6.99. In the view of the United States, Japan 1s arguing, in effect, that the United States should have
known that Japan was nullifying or impairing its Kennedy Round tanff concessions, and should have
anticipated that it would continue nullifying or impairing its subsequent tariff concessions n the Tokyo and
Uruguay Rounds on photographic film and paper. In the understanding of the United States, Japan
suggests that a Member 1s deemed to have knowledge of any measure that existed - or is related to a
measure that existed - prior to the time at which the Final Act of a multilateral tariff negotiation 1s signed,
and to anticipate that such measures would undermine the tarift concession.

(b) Kennedy Round

6.100. Japan submits that the Kennedy Round was formally concluded on 30 June 1967. All
substantive negotiations were finished at the last minute.”” During the Kennedy Round, Japan accepted
bound tariff reductions for black and white film and paper, but made no concessions at all with respect to
colour film or paper. Thus, the Kennedy Round 1s only relevant at all if the alleged measures nullified or
impaired the concessions related to black and white film and paper. Moreover, Japan recalls that black
and white film and paper only represent about 2 percent of the present Japanese market. Thus, to the

24photo Market 1996, p. 55, Japan Ex. A-1.

%5There were no Kennedy Round concessions on colour film or paper. Japan notes that the first US submission
incorrectly indicates that there were bound tariff concessions on colour film and paper in the Kennedy Round, but that the
second US submission correctly indicates the absence of any bound tariff concessions.

%%85ee also paras. 2.2, 2.4, 5.26 and  6.43, above.

%75ee Gilbert Winham, International Trade and the Tokyo Round Negotiation (1986), p. 77-78 (noting EC internal
difficulties that prevented any serious negotiations from starting until January 1967), Japan Ex. E-6.
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extent the Kennedy Round is relevant to this case, it 1s only relevant to a trivial portion of the products at
issue.  However, foreign brands have represented as much as 40-50 percent of the market.

6.101. The United States claims that during the period 1964 to 1967, there were no pertinent facts
available to negotiators from the United States or any other GATT contracting party that challenged their
reasonable expectations that Japan would not nullify or impair Japan’s Kennedy Round concessions on
photographic film and paper. At the time of the Kennedy Round negotiations, (i) Japan had not
articulated a clear policy of distribution systemization; (i) had not determined that it would aggressively
limit the expansion of large stores; and (i) had not indicated it would use restrictions on economic
inducements to prevent foreign enterprises from penetrating the Japanese market. Nor was there any
reason that the US Government should have known that the Japanese Government would take such
actions at the conclusion of the Kennedy Round.*

(1) Distribution "countermeasures"

6.102. Japan's notes that two items listed by the US preceded the tanff concessions of the Kennedy
Round:

(1) 1967 Cabinet Decision; and
(1) JFT'C Notfication 17 (1967).

6.103. First, Japan explains that the 1967 Cabinet Decision was adopted on 6 June 1967, before the final
agreement concluding the Kennedy Round agreement on 30 June 1967. The Cabinet Decision ratified
public debate from the preceding two years and clearly endorsed distribution modernization as a way to
remedy mefficiency and prepare for mmminent capital liberalization.  Second, the JFT'C issued
Notification 17 in May 1967, even earlier than the 1967 Cabinet Decision.

6.104. The United States responds that at the time of the Kennedy Round negotiations, there were no
pertinent facts available concerning the actions Japan was preparing to take to implement its liberalization
countermeasures program. The 1967 Cabinet Decision, which approved the use of countermeasures to
prevent foreign enterprises from penetrating the Japanese market through key distribution channels, had
yet to be promulgated and implemented. The United States argues that Japan had not articulated a clear
and coordimated systemization policy to block access to primary wholesalers.

6.105. In the US wview, the Japanese Government's array of opaque, informal measures to implement
the systemization policy could not have been foreseen:

(1) 1969 Survey Report on Transaction Terms;
(1) 1970 Guidelines;
(1) 1971 Basic Plan;
(tv) 1975 Manual;

(v) JDB funding for Konica's wholesalers (which commenced in 1976);

(vi) SMEA funding for photo processing laboratories (first designated in July 1967).

6.106. According to Japan, while the items listed by the United States occurred after the 1967
concessions, the following items were an "outgrowth" of MI'TT's ongoing distribution modernization policies
aimed at rationalization of transaction terms and systemization of distribution practices:

(1) the 1969 Survey;

%8850e also paras. 5.26 and 6.339 above. For the US response to Japan's arguments concerning Japan's tariff concessions
on colour, and black and white film and paper, see para. 6.337-6.338 in the sub-section VI1.D.3.(c).(v). on "Black and white film
and paper" above.
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(1) the 1970 Guidelines; and
(1) the 1971 Basic Plan;
(iv)the international contract notification requirement.

6.107. In Japan's view, the same holds true for the interim reports of the Distribution Committee, and the
first and second interim reports of the Distribution Committee of 1964 and 1965, respectively, which also
endorsed modernization of the distribution sector. Japan points out that these reports were published in
the MITI Gazette, a widely read official MITI publication.  Japan explains that the 1967 Cabinet Decision,
which occurred before the conclusion of the Kennedy Round and almost a year prior to the Japanese
acceptance of the Kennedy Round package, clearly embraced distribution modernization as a necessary
response to imminent capital liberalization. Japan point out that this decision was published and widely
publicized. For Japan, it is mnconceivable that the United States Embassy in Tokyo would not have
watched closely how Japan resolved the high-profile debate about capital liberalization that had been taking
place in 1966 and 1967. Japan further argues that the requirement for international contract notification
also took place prior to the conclusion of the Kennedy Round.  Although the United States cites a minor
change 1n 1971, the requirement for international contract notification itself goes back to 1953.  Therefore,
Japan concludes that the United States should have reasonably anticipated that the Japanese Government
would continue to pursue these policies.

6.108. Japan also submits that SMEA financing predates the conclusion of the Kennedy Round.
According to Japan, under SMEA financing, whose general framework was established in 1956,
photofinishing laboratories were designated as an eligible industry on 1 Aprl 1967." This specific
financing program to photofinishing laboratories thus predated the Kennedy Round deal.  In Japan's view,
the United States could not have had any legitimate expectation that financing would not be granted to
quahfying applicants in the photographic sector.

6.109. Even assuming that MITD’s distribution modermzation policies during the 1960s and ‘70s
encouraged single-brand distribution of film and paper as a means to exclude foreign brands from
traditional distribution channels, for Japan it 1s clear that these trends began well in advance of the
conclusion of the Kennedy Round. As to film, Japan argues that two of Fuji’s four primary wholesalers
were already single-brand dealers, as were all of Konica’s primary wholesalers that eventually became
subsidiaries.  Japan claims that the United States should have been aware of this trend, since Fup’s third
primary wholesaler, Misuzu, terminated its dealings with Kodak in April 1967, months before the final
Kennedy Round deal. Similarly, Kodak’s distributor in Japan, Nagase, acquired Kuwada in 1967, and
converted Kuwada mnto a single-brand distributor. Kodak not only knew of the trend, Kodak was part
of the trend. Public press accounts documented the trend toward single-brand distribution for film as well
as cameras. As early as 1964, trade publications were already noting the trend toward single-brand
wholesale distribution.™  As to paper, Japan submits that affiliations between manufacturers and
photofinishing laboratories were already common by 1967.*"  In Japan's view, the United States could not
have any legitimate expectation that these trends would not continue.

6.110. The United States claims that Japan did not articulate, let alone mmplement, a clear and
coordinated systemization policy to block access to primary wholesalers until after the Kennedy Round had
concluded, that none of its subsequent actions was foreseeable to Japan's negotiating partners during the
Kennedy Round and that these actions have been difficult to uncover, identify and understand even with
the benefit of intensive and unprecedented mvestigation and 25 years hindsight.

2 nccording to Japan, the United States alleges that the date was July 1967. Japan contends that the designation date
was in fact 1 April 1967, an extremely common date for such designations in Japan, since 1 April marks the start of a new fiscal
year for the government.

2Opjstribution Keiretsu Gaining Strength - As Shown by Fuiji’s Special Contract (Tokuyakuten) Shops, Zenren Tsuho,
May 1964, p. 5, US Ex. 64-3.

2! According to domestic industry sources, these affiliations began as early as 1960 and were relatively common place by
1965. Affidavit of Tanaka Takeshi, p. 3, Japan Ex. A-10.
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(i1) Restrictions on large stores
6.111. The United States claims that at the time of the Kennedy Round negotiations,

(1) the Large Stores Law had not yet been proposed; and
() MITTs two key directives, which laid the foundation for the law by expanding the scope of the
Department Store Law, were not issued until June 1968 and September 1970, respectively.

6.112. Japan responds that the enactment of the Large Stores Law in 1973 and subsequent amendments
in 1978 and up to today, while subsequent to the Kennedy Round, have represented the continuation of a
longstanding policy of preserving retailing diversity through regulation of large stores. Specifically, the
Department Store Law was enacted i 1956, and required new department stores to obtain permits before
opening. According to Japan, the Large Stores Law merely represented an extension of this preexisting
regulatory policy to other types of large stores that were starting to arise (e.g., supermarkets, discount stores)
and to block the deliberate circumvention of the law. Japan argues that the United States could not have
had any legiimate expectation that large stores would be allowed to displace small and medium-size
retailers in the absence of any government adjustment process.

6.113. Moreover, in Japan's view, the currently existing Large Stores Law 1s more liberal than the
Department Store Law for the following reasons:  First, the former substituted a notification system for the
latter’s permission-based system. Second, the former’s regulations on store holiday and closing hours are
less restrictive than the latter’s.”™ Third, while only 84 percent of applications were permitted and
implemented under the Department Store Law, approximately 96 percent of notified plans are
implemented under the Large Stores Law. Therefore, Japan concludes that even if it were accepted that
restrictions on large retail stores are unfavourable to imported products, there i1s nothing unfavourable to
the imports that the United States could not have anticipated at the time of the Kennedy Round tarnff

concessions.
(1) Promotion "countermeasures”

6.114. The United States argues that, at the time of the conclusion of the Kennedy Round, Japan's
decision to use fair competition codes as an "effective countermeasure" was just about to be announced and
implemented.” There was no reason why the United States could or should have known that Japan was
about to take these actions which resulted in nullification or impairment of its Kennedy Round tanff
concessions.

6.115. Japan submits that the Premiums Law was enacted in 1962. This law targeted conduct that had
been 1dentified by the JFIT'C as unfair trade practices as early as 1953. According to Japan,
Notifications 5 and 34 merely represented elaborations of the general norms set forth in the Premiums
Law. The 1972 amendments granted enforcement authority to prefectural governments. Japan
contends that all of these developments should have been reasonably anticipated by the United States,
since the United States had no legitimate basis for expecting that excessive premiums and deceptive
advertising would go unregulated, or that this regulation would not be enforced vigorously.

22 Japan notes that, under the Department Store Law, the minimum number of store holidays without permission was 48
days (4 days a month) for urban areas and 24 days (2 days a month) for other locations for a year.
2%Report of the Foreign Investment Council Expert Committee, reprinted in Finance, June 1967, p. 3, US Ex. 67-5.
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(©) Tokyo Round

6.116. Japan submits that the Tokyo Round was formally concluded on 11 July 1979. The Tokyo
Round marked Japan’s first tariff concessions on colour film and paper, as well as additional concessions
on black and white film and paper.

6.117. The United States argues that at the time the United States negotiated the 1979 Tokyo Round
concessions on photographic film and paper, the three elements of Japan’s liberalization countermeasures
had all, to one degree or another, been put into place and applied. In entering nto the Tokyo Round
negotiations, the United States was aware that Japan regulated large stores through the Large Stores Law
and promotions and inducements through the Premiums Law and the Antimonopoly Law.

6.118. However, according to the United States, what negotiators could not have known, and did not
know, was: (1) the extent to which Japan’s closed distribution system for photographic film and paper was
the result of the government’s "distribution countermeasures'; (1) that the distribution countermeasures,
the Large Stores Law and the promotion countermeasures worked together to impede market access.
The United States emphasizes that during the Tokyo Round negotiations, neither the United States nor
any other GATT contracting party could have anticipated the actions Japan would take (ii1) to dramatically
expand the scope and invasiveness of the Large Stores Law following the Tokyo Round; (iv) to escalate
by a substantial degree the enforcement of the Premiums Law and the Antimonopoly Law to the
photographic film and paper sector to undermine Japan's tariff concessions, specifically for the purpose of
consolidating and strengthening the exclusionary distribution system against new threats from commercial
challengers such as large stores. In this context, the United States points out that the panel on EC -
Ollseeds specifically rejected the EC's argument in that case that the existence of some measures at the time
of the tanff concession - which were later substantially enhanced - meant that the United States could or
should have reasonably anticipated their modification or enhancement.” Moreover, the United States
maintains that no country was in a position to conduct the kind of investigation that would have been
required to understand that Japan had utilized a broad array of informal, nontransparent measures to
engineer virtually import-free distribution channels and was continuing to apply a variety of measures to
maintain those channels.

6.119. In Japan's view, the United States should have reasonably anticipated alleged measures in effect at
the time of the tariff concessions: The Large Scale Retail Store Law and the Premiums Law were
published laws with published regulations and their requirements were public facts; Likewise, all of the
so-called "distribution countermeasures,” which are not even included in the US non-violation claim
concerning the Tokyo Round tariff concessions, were public facts, as were their alleged effects on the
distribution structure for film and paper.”” Thus, Japan concludes that no significant government
measures or policy changes occurred after 1979.  According to Japan, there were procedural changes in
one pre-existing law, and mdustry self-regulation actions under the general authority of another pre-existing
law. In Japan's view, there was thus no measure, unanticipated at the time of the 1979 tariff concessions,
that was capable of upsetting the competitive position of mimported film or paper. Even assuming that
expectations concerning 1979 tariff concessions remain protected as a separate benefit, Japan asserts that
the US non-violation claims relating to those concessions are unfounded.

(1) Distribution "countermeasures"

6.120. The United States submits that by the late 1970's, importers like Agfa and Kodak were denied
access to primary wholesale channels due to wholesalers' exclusive relationships with domestic
manufacturers. What the United States claims not to have been able to know was the extent to which

2500 e.g., EEC - Oilseeds, p. 129, para. 149.
Z5A0l Fujifilm primary wholesalers were single-brand distributors by 1975; all Konica primary wholesalers were
single-brand wholesalers at their inception, and subsidiaries by 1977.
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concerted government policy had caused this exclusion and obstructed alternative channels, and the degree
to which ongoing application of government measures continued to support this distribution system as an
exclusionary system. According to the United States, following the Tokyo Round, Japan developed
(1) new business assistance programs to bolster the systemization of laboratories and exclude imports of
both film and paper from this alternative channel;  pressed forward with strengthening the
(1) informational ties between manufacturers and wholesalers; and continued to rely upon (1) Chambers
of Commerce m ongoing application of standard transaction terms. Moreover, the United States argues
that it could not have anticipated the effects of (iv) the mternational contract notification provisions which
required reporting of all contracts between foreign manufacturers and Japanese distributors.  Further, the
United States argues that it could not expect that departures from standardized transaction terms could be
(v) "unfair trade practices" under the Antimonopoly Law.

6.121. In Japan's view, by the time of the conclusion of the Tokyo Round, virtually all of the alleged
distribution measures in dispute had already occurred. Japan argues that the historical measures and
actions discussed by the United States are thus legally irrelevant to a proper analysis of the 1979 tariff
concessions, 1.e., the first concessions for colour film and paper, because they occurred before the 1979.
The "Distribution Systemization Manual" was issued m March 1975, more than four years before the
conclusion of the Tokyo Round. The JDB loan was made in 1976 and the SMEA financing came in
1967.*"  The last multibrand primary wholesaler, Asanuma, stopped carrying Kodak in 1975, again four
years before the conclusion of the Tokyo Round. Therefore, for Japan it 1s clear that the Umted States
could reasonably anticipate the alleged measures that already existed and the market structure as it existed
at the end of 1975, when the tariff concessions were finalized in 1979 during the Tokyo Round.

6.122. In Japan's view, the United States does not even allege any so-called "distribution countermeasures"
subsequent to the Tokyo Round, although these alleged distribution measures are the centrepiece of the
US non-violation claims.

(i1)Restrictions on large stores

6.123.  With respect to restrictions on large stores, the United States alleges that, as the Tokyo Round
concluded, Japan tightened the enforcement of the Large Stores Law and related measures to block new
challenges to the closed distribution system. The United States claims that Japan built on these substantial
new restrictions by:

(1) creating the "prior adjustment” and "formal adjustment" processes (1979);*”

(2) adding the "prior explanation" requirement to precede the builder's Article 3 Notification, 1.e.,
requiring the builder to meet with and obtain the consent of local retailers before
submitting the Article 3 Notification (1982);" and

(3) mandating that the adjustment process "be carried out in a restrictive manner” (1982).”

6.124. The United States submits that Diet amendments to the Large Stores Law that became effective in

May 1979 vastly expanded the coverage and impact of the law in two key respects.  First, the law, which

had previously applied only to stores with 1,500 square meters and above, was broadened to mclude stores

with 500 square meters or more, causing store applications under the law to explode, mncreasing by 300

2% Japan notes that the United States indicated that the SMEA financing was granted in 1977. However, Japan claims
that SMEA financing for photofinishing laboratories was first authorized in April 1967 and that even US documents mention
such financing in the late 1960s.

#"MITI Directive No. 365 of 1979, US Ex. 79-2.

ZBMITI Directive No. 36 on "Immediate Measures Regarding Notification to Establish Large Scale Retail Stores”,
30 January 1982, US Ex. 82-2.

*Ibid.
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percent iIn 1979.  Second, large stores under the law were divided into Class 1 stores (1,500 and above),
which fell under direct MITT jurisdiction, and Class II stores (500 to 1,500) which were placed under the
regulation of prefectural governors. The United States explains that this division substantially increased
the personnel and other resources available to investigate and order adjustments to stores. In the US view,
as a consequence, Class II store applications, which reached 1,029 in 1979, fell to 424 in 1980 and to 308
in 1981, as implementation suppressed these stores.

6.125. Japan argues that by the time of the conclusion of the Tokyo Round, virtually all of the alleged
measures in dispute regulating large stores had already occurred.  According to Japan, only the following
alleged measure regulating large stores occurred subsequent to the July 1979 tarift concessions, 1.e., MITI
administrative guidance on "prior explanation" and treatment of new notifications under the Large Scale
Retail Store Law (1982).

6.126. In Japan's view, other historical measures and actions discussed by the United States are thus
legally rrelevant to a proper analysis of the 1979 tarift concessions.  All other alleged measures in dispute,
as enumerated below, regulating large stores occurred before the 1979 tariff concessions, and therefore
should have been reasonably anticipated by the United States at the time those concessions were made:

(1) the Large Scale Retail Store Law of 1973;
(1) the amendments of the Large Scale Retail Law of 1978.

6.127. According to Japan, the United States argues that the 1978 amendments occurred after the 1979
tariff concessions.  Specifically, in Japan's view, the United States seems to argue that substantive
negotiations between the United States and Japan on film were concluded by August 1978, and that this
date should serve as the time of the concessions.  For Japan, the United States position in this case has no
support in prior non-violation cases since tariff concessions have uniformly been timed by the date of the
final act of the negotiating round in question, e.g., 11 July 1979 for the Tokyo Round.”™ Japan notes that
the 1978 amendments were endorsed by the Cabinet on 6 June 1978, approved by the Diet on 20
October 1978, and officially promulgated on 15 November 1978.  Japan maintains that the Umited States
knew or should have known about these amendments while the Tokyo Round was ongoing.  Japan points
out that the United States could have reopened negotiations on film or any other product allegedly
impacted by the amendments. Japan emphasizes that the Cabinet action took place almost three months
before the USTR letter to Kodak announcing film tariff concessions on 30 August 1978.  Accordingly,
Japan contends that any alleged upsetting of competitive conditions as a result of the 1978 amendments
should reasonably have been anticipated by the United States.

6.128. In Japan's view, data submitted by the United States shows that from 1982 notifications of both
categories of large scale stores consistently increase mm number and that, accordingly, the
1982 admimustrative guidance had no matenal effect on the preexisting operation of the law. Japan
describes that there was a decline from peak levels during the 1979 to 1981 period, but whatever caused
that decline could logically have nothing to do with a measure passed in 1982.  Similarly, after 1982, both
the percentage of retail sales in Japan through large scale stores and the percentage of retail establishments
that are large scale stores have increased steadily and consistently.” Therefore, Japan concludes that, by
any of these empirical benchmarks, the 1982 amendments did not represent a material change in the law.™

¥0gee e.g., EEC - Canned Fruits, L/5778, p. 6, Table 2, para 14.

301Japan contends that, although the numbers increased, the United States calls these trends "constant”. But whether one
views the trends as increasing or constant, Japan considers as the relevant legal conclusion that the 1982 amendments were not a
material change in the law.

%2 according to Japan, the United States acknowledges that this guidance was repealed in 1992 and is thus no longer in
effect.
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6.129. The United States submits that Japan complemented these restrictions under the Large Stores
Law with new constraints on the ability of medium and large retailers to merge and expand: 1.e., new
constraints on potential direct challenges to the exclusionary distribution system.”™ The JFTC then
codified the restrictive policy reflected m its blocking order in new Retall Merger Guidelines which,
according to the United States, were specifically directed at the retail sector in order to limit opportunities
for larger retailers to avoid the tightening restrictions of the Large Stores Law through pursuing acquisitions,
rather than by having to open or expand stores.

6.130. Japan responds that the United States’ argument on the difficulty of mergers between large-scale
retailers - due to the review rule to consider the market share of large-scale stores alone — 1s misguided.
Even if such mergers become easier, the total area of floor space will not increase, therefore, there is no
link between the merger regulations and the large-scale store regulations.

6.131. Japan further submits that the measures in question - which, according to Japan, have been
abolished - were predictable "outgrowths" of preexisting policies. The 1982 MITI administrative
guidance on "prior explanation” during the Large Scale Retail Store Law process introduced a mere
procedural change to the law, requiring prior explanation of the new store plan.”" The basic operation of
the law, 1Le., regulation of large stores to preserve diversity of retailers, remamed unchanged. Japan
contends that the United States should have reasonably anticipated that the law would be subject to such
procedural modifications that did not affect its underlying substance. In Japan's view, there was nothing
unexpected about the 1982 guidance.™

6.132. Japan further emphasizes that the current Large Scale Retail Store Law 1s an extension of the
respective law of 1979, and actually more liberal than the one m 1979.  Accordingly, Japan contends that,
even 1f it were accepted that restrictions on large retail stores are unfavourable to imported products, there
1s nothing unfavourable to the imports which the United States could not have reasonably anticipated at the
time of the tariff concessions in the Tokyo Round. Japan argues that this deregulation can be seen by
comparing the past law with the present law with respect to the (i) exemption of retail stores with retail
space less than 1,000 square meters, (1) regulations on store holidays, and (1) regulations on closing
time.

() Promotion "countermeasures”

6.133. With respect to the Premiums Law, the United States submits that Japan's negotiating partners
could not have anticipated that Japan would respond to the Tokyo Round tanff cuts by engaging in
elaborate and aggressive efforts to thwart foreign firms' ability to market and promote imports in the
photomaterials and other sectors. According to the United States, within a year of the conclusion of the
Tokyo Round:

®3The United States notes that in 1981, the JFTC blocked a proposed merger between a leading supermarket chain,
Kyushu Daiei and a large local supermarket in Kyushu by the name of Uneed.

%4 Japan further notes that the 1982 guidance also refers to potential large stores exercising "self restraint”. To the extent
this guidance simply suggested that stores themselves think about how their plans would affect the surrounding community, this
guidance had no real impact on the operation of the law. In Japan's view, the United States jumps to the conclusion that this
guidance was a "freeze". Pursuant to the guidance, prefectural governments might designate municipalities as those in which
self-restraint on new notifications should be advised, provided the municipalities met with the specified requirements. In
Japan's understanding, just a fraction of municipalities were designated as such.

%% Japan points out that the United States itself notes that earlier notification policies had already been adopted in May
1979, two months prior to the end of the Tokyo Round.
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(1) the JFTC pressed for the creation of an umbrella group, the Federation of Fair Trade Councils, to
coordinate the activities of the fair trade councils overseeing the 52 fair competition codes
for representations and the 30 codes for premiums;™

() the JFTC approved the establishment of a Distribution Sector Office ("DSO") and directed it to
examine 16 business sectors, including cameras and photographic materials;™

(u)the domestic photographic mdustry responded to JFT'C guidance in promulgating its first set of
"Self-Regulating Measures Regarding Making Business Dealings With Trading Partners
Fair' in June 1982;

(v)the formal establishment of the Promotion Council and its broad articles of association followed
December 1982;

(v)the Promotion Council's actions - together with the Zenren and JFT'C - to derail Kodak's marketing
campaign for the VR pack occurred in June 1982;

(vi)the Promotion Council published its second set of self-regulating measures in 1984;

(vithe JFTC's efforts in this regard culminated in the creation of the Retailers Fair Competition Code and
Fair Competition Council in 1987, to set and enforce standards for misrepresentations in
advertising related to price/promotional terms.

6.134. Japan contends that, by the time of the conclusion of the Tokyo Round, virtually all of the alleged
promotion measures in dispute had already occurred. According to Japan, only the following alleged
promotion measures in dispute occurred subsequentto the July 1979 tariff concessions:™

() Fair Trade Promotion Council self-regulatory code on dispatched employees (1982);
(i) Fair Trade Promotion Council statement on photofinishing price representations (1984);
(in)Camera Retailers’ Fair Competition Code on advertising (1987).

6.135. In Japan's view, other historical measures and actions discussed by the United States are thus
legally irrelevant to a proper analysis of the 1979 tariff concessions. All other alleged promotion
measures in dispute occurred before the 1979 tanff concessions, and therefore should have been
reasonably anticipated by the United States at the time those concessions were made.

6.136. With regard to the Camera Retailers’ Fair Competition Code, Japan msists that it is irrelevant to
this case because it relates only to cameras. Moreover, in Japan's view, the JFT'C approval of the Code in
1987 was an application of the pre-existing Premiums Law, and brought about no change to the
implementation policy of the Law.

6.137. As to the Fair Trade Promotion Council actions on dispatched employees and photofinishing
price representations, Japan responds that such actions are irrelevant here since they are private conduct.
Therefore, Japan contends that there i1s no government measure which the United States could not have
anticipated.

*%The Fair Competition Code System and Status of Establishing Fair Competition Codes, Kosei Torihiki, No. 390, April
1983, pp. 37-38, US Ex. 83-8.

%7 Cabinet Order No. 43 of 1979 as reported in JFTC Annual Report 1980, p. 283, US Ex. 79-1.

38The United States mentions the 1979 establishment of the Distribution Sector Office in the JFTC. This action,
however, led only to sector-specific advisory reports, not any governmental action.
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(d) Uruguay Round

6.138. According to the United States, by the time of the Uruguay Round negotiations, the United States
and other countries were beginning to understand that conditions in Japan other than tariffs that posed
obstacles to imported products and that Japan's distribution system was difficult in general.” The United
States concedes that, at the time of the conclusion of the Uruguay Round, it was aware that Japan regulated
large stores through the Large Stores Law and promotions and inducements through the Premiums Law
and the Antimonopoly Law. But the Umted States could not have known, and did not know, how the
three types of countermeasures worked together within the context of Japan’s closed distribution system for
photographic film and paper, nor what its restrictive effects were. The United States explains that even at
the time of the Uruguay Round it still did not have (and could not have had) sufficient appreciation for the
way government policies interwove and supported this closed distribution system in the film sector.

6.139. The United States submits that it was only with the preparation for consultations in this case that
the United States gained an understanding of

(1) how the standardized transaction terms worked;

(1) how the Large Stores Law continues to suppress large stores through non-transparent mechanisms as
well as formal procedures;

(im)how the suppression of large stores directly supports the oligopolistic distribution system in Japan’s
photosensitive materials sector;

(iv) how the restrictions on promotions directly imit opportunities for foreign film and paper;

(v) how subsidization of the laboratories takes them out of reach of foreign suppliers;

(v1) how Japan's active development of information links further enhanced systemization of distribution to
the exclusion of foreign imports.

6.140. Japan contends that the 1ssues now raised by the United States were not just discussed in reports,
they have also been the subject of intense bilateral discussions between the United States and Japan.
According to Japan, in the late 1980s and early 1990s, many of these 1ssues were extensively discussed and
debated between the United States and Japan as part of the Structural Dialogue (1986-1988) and the
Structural Impediments Initiative (1989-1990).™ Therefore, Japan contests the US claim that the alleged
measures are not of the kind that trade negotiators should reasonably be expected to understand, since the
kind of allegations before this Panel are precisely the kind that US trade negotiators have emphasized for
years in their dealings with Japan. In light of this history, Japan objects to the US argument that it could
not have reasonably anticipated the alleged measures i dispute as of 1994. For Japan, it is obvious that
the United States did know during the Uruguay Round about (1) single-brand distribution, (1) the Large
Stores Law, and (1) restricions under the Premiums Law, and had already formulated the allegations
concerning them which that it has presented to this Panel.

6.141. The United States rejects Japan's argument that the United States could have anticipated that these
measures would dimimish the value of Japan's Uruguay Round tariff concessions. The United States
maintains that bilateral discussions between the United States and Japan during the Uruguay Round in the
late 1980s and early 1990s under the Structural Impediments Initiative do not demonstrate that the United
States could have "anticipated" or understood Japan's program of measures at 1ssue in this case:  According
to the United States, none of the actual measures at 1ssue was discussed 1n relation to its effect on the

%991990 National Trade Estimates Report on Foreign Trade Barriers (NTE), p. 124, Japan Ex. E-4.

95 mmary Report on US-Japan Structural Dialogue (Japan Ex. E-5) and SII Final Report. (Japan Ex. B-30) By contrast,
on these occasions, the United States even endorsed some of the measures the Japanese Government took. For example, the
Report said, "obviously, [the Premiums law including Fair Competition Codes] is not intended to be an impediment to new entry
by foreign or domestic firms, and the Fair Trade Commission (FTC) has enforced and will continue to enforce this system so
that it does not impede such entry”. Sl Final Report.
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photographic film and paper sector because the focus of these bilateral discussions was on private obstacles
to trade."” The United States further emphasizes that it did not have any idea at the time, and only
recently became aware of, the Japanese Government's direct responsibility for these measures, and the
collective impact of these measures on the development and maintenance of Japan’s exclusionary market
structure for film and photographic paper.

6.142. Specifically, the United States submits that none of the 21 measures it has identified was subject to

bilateral discussions with Japan in the late 1980s or early 1990s, with the exception of the following:

(1)The JFTC’s restrictions on the use of premiums, including its restrictions on

()premiums to wholesalers contained in JFT'C Notification 17;

() premiums to consumers contained in JFT'C Notification 5; and

(in)prize offers in open lotteries contained in JFT'C Notification 34.

(2)The JFTC’s notification requirements for international contracts, including those contained in JFT'C
Rule 1 concerning "Rules on Filing Notification of International Agreements on
Contracts'.

3) The Large Stores Law.

(1) Distribution "countermeasures"

6.143. The United States took at face value Japan's commitments in the SII to address these private
sector obstacles and liberalize its restrictive distribution structure. For example, in 1993, during the
closing months of the Uruguay Round negotiations, the United States acknowledged "new commitments by
the Government of Japan contained in the Second Annual Report of SII ... in the areas of distribution and
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exclusionary business practices'.

6.144. The United States confirms that the JFT'C’s notification requirements for international contracts,
including those contained m JFT'C Rule 1 concerning "Rules on Filing Notification of International
Agreements on Contracts” were discussed with Japan i the context of the SII. However, the United
States contends that it was completely unaware of the role the international contract notification
requirements played in obstructing access to distribution channels in Japan by authorizing the Japanese
Government to scrutinize transaction terms between foreign manufacturers and domestic distributors in
line with Japan’s guidance on standardizing transaction terms.

6.145. In Japan's view, the United States should have known and did know as of 1994 about all of the
alleged measures currently mn dispute.  As to distribution policies, all of the alleged "distribution
countermeasure’ documents were published.” Many official MITT publications, which are precisely the
"sources that governments typically use to announce trade policies"."' In Japan's view, the alleged effects of
MITT’s distribution modernization policies, 1.¢., the decisions by the primary wholesalers not to carry other

brands of film, were publicly known facts."’ In particular, according to Japan, the United States complains

#lgee e.g., Ibid.. See also 1994 National Trade Estimates Report on Foreign Trade Barriers (NTE): "In short,
exclusionary and particularly collusive business practices often prevent new participants, be they Japanese or foreign firms, from
easily entering the Japanese market and competing for market share”, 1994 NTE p. 145, Japan Ex. E-4.

#121993 National Trade Estimates Report on Foreign Trade Barriers, p. 146, Japan Ex. E-4.

#13japan notes that the United States was able to obtain copies of all of these items from public sources. The only
exception is the 1975 Manual, drafted by a public corporation, but never officially published.

#4Japan points out that, e.g., the various interim reports and the 1970 Guidelines cited by the United States were all
published in the MITI Gazette (the "Tsusansho Koho").

#15According to Japan, the United States argues that it did not know and could not have known "the extent to which
Japan’s closed distribution system for photographic film and paper was the result of the government’s ‘distribution
countermeasures.”™ Japan agrees in the sense that the connection between MITI’s distribution modernization policies and
single-brand wholesale distribution of film was unknowable because it was nonexistent. In Japan's view, since 1975, the only
alleged "distribution countermeasure” is continued acquiescence by the Japanese Government in single-brand wholesale
distribution.  This alleged "measure” was a publicly known fact that should have been known and was indeed known by US
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about the alleged "distribution countermeasures' in this proceeding on the ground that they encouraged
single-brand distribution of film and paper. In this context, Japan notes that the United States has
regularly complained about single brand distribution in National Trade Estimates Report on Foreign Trade
Barriers ('NTE Reports") published by the Office of the United States Trade Representative.  In the 1990
Report, the section entitled "Distribution System" contains the following passage:

"The complexity and rigidity of Japan’s distribution system raises the costs of new market entry and
limits market penetration of US firms. ... Exclusive relationships among retailers,
wholesalers, and manufacturers, and large numbers of small wholesalers and retailers
make setting up a distribution system expensive for new-to-market companies. This
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added cost of entry affects both US manufacturers of consumer and producer goods'".

6.146. Japan emphasizes that the 1994 NTE Report” even included the a film-specific passage in the
section entitled "Distribution:"

"Tapan’s distribution system can also serve to imit the market share of companies that have gamed
access to Japan’s market. A leading U.S. producer of consumer film, for example, has
encountered problems in increasing its market share in Japan due to restrictive
distribution channels. Despite significant investment and years of effort, the company’s
market share remains extremely low compared to its market share i the rest of the
world".™*

(i1)Restrictions on large stores

6.147. The United States claims that, at the time of the 1994 Uruguay Round tariff negotiations, it was not
aware, and not able to be aware, that Japan had seized upon the Large Stores Law as a key instrument to
protect and support the vertical integration of distribution in the consumer photographic materials sector.
Furthermore, in the US view, it could not have been aware of the extent to which supporting vertical
integration of distribution was i fact affirmative Japanese Government policy.

6.148. With respect to the Large Stores Law, Japan points out that the law and relevant regulations have
been published and that their requirements are currently known and have long been publicly known facts.™

Moreover, Japan contends that the United States has been making these claims concerning the Large
Stores Law with respect to imports generally for years. Thus Japan concludes that the United States not
only should have known, it certainly did know about these measures.

6.149. Japan refers to the example of the 1990 NTE Report’s chapter on Japan which includes the
following specific headings: "Law on Large Retail Stores,” and "Marketing Practice Restrictions". The
section on "Law on Large Retail Stores" contains the following statement:

"Although export losses due to this law’s 1mpact cannot be quantified, they are believed to be
significant as a large number of products are affected. Since larger retailers are usually
more willing to risk mtroducing new products, often directly imported from overseas

trade negotiators before 1994. If an alleged “"measure” consists simply of a market structure, and that market structure was
known at the time of the tariff concession and has not changed since, there can be no frustration of legitimate expectations and
hence no nullification or impairment of the benefit of the relevant tariff concessions.

%181990 National Trade Estimates Report on Foreign Trade Barriers, p. 124, Japan Ex. E-4.

*1"The 1994 National Trade Estimates Report of Foreign Trade Barriers was published on 31 March 1994, before the
Uruguay Round Agreement was concluded, and was obviously written even earlier.

%181994 National Trade Estimates Report on Foreign Trade Barriers, p. 172-173, Japan Ex. E-4 (emphasis added).

#%The Large Scale Retail Store law was published in Kampo on 1 October 1973. The Premiums Law was published in
Kampo in 1962.
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suppliers, or aggressively promote mmported product lines, limits on retail expansion
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effectively hinder the import of US goods".

6.150. According to Japan, the US concedes that the Large Scale Retail Store Law and several key
elements of its claim about the Premiums Law were subject to specific bilateral discussions in the late 1980s
and that its awareness and expectations concerning a specific law should apply to all products.  Given that
the law treats film no differently than it treats other products, in Japan's view, it i1s not credible for the
United States to assert that while it was aware of how the law applied generally, it was not aware of how the
law applied to film.  For Japan, the US argument would make it virtually impossible to identify "reasonable
expectations" for specific products and would undermine this element of the non-violation remedy.

6.151.  With respect to the talks under the Structural Impediments Initiative, the United States argues that
it took at face value Japan's assurances to liberalize restrictive distribution structures, and to substantially
liberalize the Large Stores Law as one of the central means for doing so.”  According to the United States,
Japan specifically indicated with respect to the Large Retails Stores Law that it would:

1) shorten the coordination process for opening stores;

11) relax regulations on closing times and holidays;

1) address separate regulations by local public authorities;

1v) exempt from coordination procedures after notification the new opening or expansion of new space
dedicated to import sales;

(v) further review the Large Stores Law every two years.

Py

6.152. The United States admits that Japan did in fact implement formal changes to operating hours and
the coordination process for opening new stores and expanding space dedicated to imports, as stated in the
SII report. The United States also concedes that Japan took action to address separate local regulations.
Therefore, the United States was mitially optimistic that these changes would be effective in increasing
competition i Japan's distribution sector which 1s also reflected in the 1993 National Trade Estimates
Report published by the USTR.*

6.153. However, the United States submits that by 1994, subsequent to the conclusion of the Uruguay
Round, it became clear that the limited reforms of the Large Retail Stores Law and other areas of business
practice and government regulation put in place by Japan had not fundamentally changed the restrictive
nature of the law or the local regulations. The USTR’s 1994 National Trade Estimates report reflects this
growing disappointment.™

%201990 National Trade Estimate Report on Foreign Trade Barriers, p. 124, Japan Ex. E-4.

%211 the 1990 SII report, for example, Japan stated that with regard to the Large Stores Law:

"As dynamic changes are called for in the distribution industry, deregulation measures will be taken in order to meet
new needs of consumers, to enhance the vitality of the distribution industry and to ensure smooth procedures for opening new
stores. Deregulation measures will be put in place by both the central Government and local public authorities".

#2The 1993 National Trade Estimates Report noted that “the distribution system is one of the six major areas being
addressed in SIl.  The Joint Report issued in June 1990, contains a series of Japanese Government commitments addressing
important distribution system issues. One of the most important was a pledge to ease significantly restrictions on new
large-scale retail stores, including the further shortening of the new store application waiting period to twelve months by the end
of 1991. The revision of the Large Retail Store Law in 1990 has largely been effective in reducing barriers to the establishment
of retail outlets”. Japan Ex. E-4.

#2The 1994 National Trade Estimates Report noted that "In revising the Large Scale Retail Store Law, MITI rejected
suggestions that the law be abolished, a move MITI maintained could have the effect of increasing local government regulations
on large stores. The United States believes that MITI, at a minimum, should take steps to further streamline the Large Scale
Retail Store Law, for example by reducing the current review period from 12 months to 3 months”. USTR, 1994 National
Trade Estimates Report, Japan Ex. E-4.
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6.154. The United States maintains that despite its commitment to "dynamic changes" to deregulate the
Large Stores Law and to open distribution systems, Japan has continued to aggressively apply the law in a
way that limits the ability of large stores to open and expand in Japan, stores as small as 500 square meters,
as compared to 1500 square meters when the law was mimplemented in 1974. The delays, downward
adjustments 1n floor space, reduced hours of operations, forced holidays, and burdens of the adjustment
process significantly impair the ability of large stores to expand and operate at the pace and levels they
would choose in the absence of regulation. The United States further submits that it did not expect Japan
would continue to require or encourage large stores to undertake "prior consultation" or "local consultation"
with their local competitors, and would continue allowing the voice of local competitors to dominate the
large store review process.” This process of undertaking adjustments with local competitors is particularly
burdensome for large stores, as often large stores must agree to burdensome restrictions in order to ensure
smooth passage through the formal review system.

6.155.  Japan responds that the Large Stores Law today 1s more liberal than its operation in 1994. Three
sets of deregulation of the law during the early 90's were completed by 1994, and there have been no
significant changes since then.  Any effort by the Japanese Government to ensure that local governments
more faithfully adhere to the national standards for administering this law in fact makes the law more liberal,
not less.

(1)) Promotion "countermeasures”

6.156. The United States claims that only recently it became aware of the extent to which the Japanese
Government and the fair trade councils use the Premiums Law and the fair competition codes to limit how
foreign photographic materials manufacturers and their distributors may promote their products.
Likewise, the United States submits that it became aware only recently of the actions by the fair trade
councils in the photographic sector to discipline both members and non-members in order to limit
competition by new entrants on the basis of price or promotional offers.

6.157. With respect to the promotion measures, Japan states that the Premiums Law and pertinent
notifications were published and their requirements are currently, and have long been, publicly known
facts.” All JFTC notifications and fair competition codes are also published, and are therefore publicly
known facts.” Japan underscores that the United States should be charged with knowledge of these
published documents and publicly known facts. It further submits that the 1990 NTE Report's section on
"Marketing Practice Restrictions" attacks the Premiums Law and even refers specifically to film:

"Tapan Fair Trade Commission (JFT'C) regulations significantly restrict the use of premiums and
other sales incentives offered to consumers, distributors and retailers. Under Japan’s
"Premiums Act" of 1962, the JFT'C may authorize the establishment of Fair Competition
Codes. ... Under this scheme domestic manufacturers establish industry promotion
rules that are then accorded legal status by the JFT'C. These rules impair foreign firms’
ability to compete in the Japanese market. ... Ehminating further restrictions could
increase sales of many products. ... it could also increase market opportunities for goods

327

like film and candy, which are used as premiums".

¥4 According to the United States, the fact that local competitors continue to dominate the large store review process is

documented by Japanese Government studies.
Japan, however, points out that this US assertion relies on several translation errors of the cited documents, as

described in sub-section V.C.2.(b).(ii) on "Substantive provisions of the Premiums Law" above, in particular paras. 5.400-5.402.

¥5The Large Scale Retail Store law was published in Kampo on 1 October 1973. The Premiums Law was published in
Kampo in 1962.

26The US submission provides copies of all the JFTC notifications from readily available sources.

%271990 National Trade Estimate Report on Foreign Trade Barriers, p. 125, Japan Ex. E-4.
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Thus, Japan concludes that in 1990 the United States was making exactly the same arguments that it has

made to this Panel. Japan further mentions that much of the language quoted above was then repeated,
virtually verbatim, in the 1991, 1992, 1993, and 1994 reports.™

6.158.  With respect to the Premiums Law, the United States submits that the United States and Japan
discussed in the context of the SII the JFT'C’s restrictions on the use of premiums, including its restrictions
on

(1) premiums to wholesalers contained in JFT'C Notification 17;
(1) premiums to consumers contained in JE'T'C Notification 5; and
(in) prize offers in open lotteries contained in JFT'C Notification 34.

6.159. However, the United States emphasizes that, while these items were discussed as a general/ matter,
the law was not discussed 1n its relation to the photographic materials sector. The United States further
contends that the specific codes at 1ssue n this case, specifically the Retailers Fair Competition Code, were
never discussed. Moreover, to the extent that the Premiums Law and the fair competition codes were
discussed generally during SII, the Umited States believed that Japan would follow through on its
commitments in the SII Report "to enforce this system so that it does not impede new entry" by foreign or
domestic firms.

%28Japan Ex. E-4 provides the relevant excerpts from each of these National Trade Estimates Reports on Foreign Trade
Barriers.
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F. THE COMBINED EFFECT OF THE THREE SETS OF MEASURES

6.160. Distribution countermeasures: In the view of the United States, the "distribution
countermeasures’ work together as an organic whole. The individual specific studies, reports, surveys,
guidelines, financing programs, or other distribution countermeasures standing alone may not have been
sufficient to accomplish Japan’s goal of restructuring the distribution system. According to the United
States, MI'TT explained that the process of establishing a new industrial order would require back-and-forth
interaction between government and industry over time. MITI expected government and industry to
work together to set the targets for industrial restructuring, and for businesses to make efforts to achieve the
targets, supported by government fiscal and other incentives. Ieading scholars in Japan agree that one
way that administrative guidance 1s made effective is by a continuing process of studying, surveying,
cajoling, and  targeting the use of fiscal incentives that keeps the private sector focused on the goals set by
the government, assesses their achievement of those goals, and builds peer pressure on those who are
falling behind in their achievement.

6.161. The US claim 1s that the measures listed in the "distribution countermeasures" section operate as a
set, 1.e. the distribution countermeasures as a set (i) violate Article III:4 and (i) nullify or impair benefits
under the GATT within the meaning of Article XXIII:1(b).

6.162. Distribution countermeasures in combination with the Large Stores Law: The United States
alleges that the Large Stores Law and related measures have operated to support the vertically aligned
distribution system fostered by the Government of Japan in the photographic film and paper sector. A
1971 MITT survey and report regarding transaction terms demonstrates that MITI viewed large stores as a
threat to Fup and Konica’s oligopolistic distribution systems. It cites as two threats to this oligopolistic
system the "growth of retail routes (especially regular chains and supermarkets) other than the photo retail
route and changes in transaction terms due to this leadership”, and secondly the "effects of full participation
of Fastman Kodak'. The guidance explained why large stores threatened oligopolistic distribution:
"When this share [the share of film sales by supermarkets] becomes larger, influence over manufacturers
will grow, and the market system controlled by manufacturers will be shaken". Without the measures to
restrict the growth of large stores, the United States contends that large stores would have brought sufficient
bargaining power and competition into the Japanese distribution system to erode the exclusive vertical
control over distribution exercised by Japanese manufacturers. Therefore, the United States takes the
position that the Large Stores Law and related measures should be considered as important measures in
Japan’s overall efforts to create and support manufacturer-dominated, vertically aligned distribution in
Japan.

6.163. Therefore, the US claim 1s that the Large Stores Law and related measures and the distribution
countermeasures 1 combination nullify or impair benefits under the General Agreement within the
meaning of Article XXIII:1(b).

6.164. Japan contends that the United States merely takes a statement out of context to support its
argument that the Large Scale Retail Store Law has "operated to support" the distribution system allegedly
fostered by the government in the photographic film and paper sector.” Japan argues that innocuous
comments about "future problems" are a discussion about the threat of the reintroduction of irrational
business terms, not the possible threat of large stores to some supposed oligopolistic distribution system
that the government was allegedly trying to protect. Japan points out that it viewed "free competition” as a

#9gpecifically, Japan notes that the United States selects a few sentences from the residual category "other” at the end of a
several hundred page report on transaction terms.  Japan's 1969 Survey, p. 309, Japan Ex. B-1.
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positive development.”™ The fear expressed regarding the increase in sales by supermarkets was not over
the threat to some established domestic oligopoly, but rather a fear that these new retail channels would
introduce irrational business practices, such as abnormally long payment periods, product returns, and
dispatched employee practices.™

6.165. Restrictions on large stores: The United States claims that independently of the role that the
Large Stores Law plays in supporting the oligopolistic distribution system in the Japanese photographic film
and paper sector, the restrictions on large stores have limited market access by curtailing an alternative
channel to market foreign products. Even if unrestricted growth in large stores did not alter the exclusive
manufacturer domination over Japanese wholesalers, it still would allow expansion of a sales channel that
has proven to be more friendly to imports in Japan. The United States presents as an example that Agfa
makes at least half its film sales in Japan to the Daiei supermarket chain, Japan’s largest retailer.  If Daier’s
growth had not been retarded for three decades by repressive Japanese government regulation, it might be
an even larger chain today and Agfa’s sales to it would be greater. On the other hand, if Japan’s primary
wholesalers were not i exclusive relationships with Japanese manufacturers and were willing to carry
foreign film, the need to rely on large stores as an alternative would be much reduced.

6.166. Thus, in addition to the position stated above regarding the Large Stores Law in combination with
the distribution countermeasures, the US claim is that the Large Stores Law and related measures by
themselves, n the context of a closed distribution system, nullify or impair benefits under the General
Agreement within the meaning of Article XXIII:1(b).

6.167. In response, Japan first emphasizes that the Large Stores Law does not regulate which products
large retailers can carry nor does it take into account what products, much less the origin of the products,
that a retailer sells when determining whether and what adjustments are necessary.  Second, Japan rebuts
the alleged import friendliness of large stores by arguing that retailers, whether large or small, choose the
brands they carry to maximize profit; there 1s no reason to believe that the size of stores i any way changes
the profitability of particular products. In Japan’s view, there 1s in fact no correlation between a store’s
size and its likelihood of carrying foreign brands; Agfa’s success with Daiel, alleged by the United States,
may have resulted from Agfa’s concentration of its business effort on Daiei, and thus, has no logical
connection to the large retail space of some of Daiel’s stores (in addition to large stores, Daiel operates a
number of small and medium-sized stores). Third, Japan points out that on its own terms, the law
regulates large stores without regard to what relationship they and nearby small and medium-sized retailers
have with any manufacturer or distributor; the law was designed to preserve a diversity of retailing outlets, a
policy pursued by many national and local governments around the world.  Accordingly, Japan concludes
that the Large Stores Law cannot be upsetting the competitive position of imported photographic film and
paper.

6.168. Promotion countermeasures: The United States alleges that the promotion countermeasures
also have supported the closed, manufacturer-dominated distribution system. Most directly, Notification
17 under the Premiums Law took away an important means for foreign manufacturers to offer Japanese
distributors a more attractive deal to handle foreign products. Notification 17 essentially ruled out all
manners of premiums from manufacturers to wholesalers, except those of token value. Limiting the
ability to offer premiums restricted the ability of foreign manufacturers to use their financial and marketing
strengths to entice Japanese distributors from their exclusive relationships with Japanese manufacturers, or
to solidify their relationships with Japanese distributors. Because Notification 17 directly supported the

¥0Japan points out that the United States left out a key portion of the quote: “the market system controlled by
manufacturers will be shaken, thus leading to an environment of free competition” (emphasis added). Japan also notes a
translation error: at the end of this quote, Japan inadvertently left out the phrase "and this effect is desirable™. Although it is
unlikely that the initial quote would be viewed as identifying a threat, the corrected quote clearly indicates that “free
competition" is "desirable".

11969 Survey, Japan Ex. B-1, p. 309.
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Japanese manufacturer dominated distribution system, it should be considered both as a distribution
countermeasures and a promotion countermeasure. Other promotion countermeasures also helped to
restrict market access for foreign photographic film and paper in Japan. When a foreign manufacturer
has limited access to the distribution system, it 1s especially important that it be able to reach Japanese
wholesalers, retailers and consumers with attractive premiums and promotions. Taken individually, any
one of the limits on premiums and promotions might not have substantially impaired the ability of foreign
firms to compete in Japan. But taken as a group, the promotion countermeasures did have a significant
chilling effect, particularly in the context of the system of enforcement through the fair competition codes
and fair trade councils. Accordingly, the United States claims that the promotion countermeasures
should be considered as a set for the purposes of Article XXIII:1(b).

6.169. Given the market structure in Japan in which foreign manufacturers effectively had no access to
the primary wholesaler channels, the US claim 1s that the promotion countermeasures as a set by
themselves have nullified or impaired benefits under Article XXIII:1(b),

6.170. Japan rejects the US claims with respect to the various individual allegations, since, in its view,
none of the alleged measures individually adversely affect imported products or alter the conditions of
competition facing imported products. Japan emphasizes that even when the distribution policies and the
measures related to the Premiums Law are individually considered as a "set of measures”, they do not in
any way disadvantage imports because, in Japan's view, combining nothing with nothing still produces
nothing.

6.171. Promotion measures, distribution measures and restricions on large stores: The United States
further claim that the promotion countermeasures as a set have operated i combination with Japanese
Government efforts to restructure the distribution system through the distribution countermeasures and

large stores measures to nullify or imparr benefits under the GATT within the meaning of
Article XXIII:1(b).

6.172. Japan contends that the US claims of the three categories of measures acting in combination with
each other are factually and logically flawed. First, in Japan's view, the Umted States did not submit
credible evidence that the measures were intended to and in fact acted in combination.  Japan also alleges
that the United States has not provided evidence that the Large Stores Law in any way sought to affect
foreign product given that the law currently applies and has always applied uniformly to all entities seeking
to provide retailing services.  Similarly, Japan contends that the United States has not provided evidence
of JFT'C actions adversely affecting foreign products.  According to Japan, the measures had very different
policy objectives, and were not intended to work together.

6.173. Japan concludes that panels should review measures themselves, not the consequences or the
actual trade impact of the measures™ given that there are a myriad of influences on marketplace results.
When the United States asks the Panel to focus on the alleged interaction of individual measures, in Japan's
view, it appears to assess this interaction by looking to marketplace results such as low import market share.
Japan contends that the United States has not shown any explicit interaction of these measures, but has no
alternative but to rely implicitly on the marketplace results.”™ Accordingly, Japan concludes that the

332panel Report on Japan - Taxes on Alcoholic Beverages, WT/DS8, 10, 11/AB/R, AB-1996-2, p. 16; Panel Report on
United States - Section 337 of Tariff Act of 1930, adopted on 7 November 1989, 36S/345, 386-387, paras. 5.11-5.13; Panel
Report on United States - Taxes on Petroleum and Certain Imported Substances, adopted on 17 June 1987, BISD 34S/136,
154-159, paras. 5.1.1-5.1.9. Japan concedes that these panel reports addressed this issue in the context of Article 111, given the
similarity of the elements to be examined, Japan deems the Article Il precedents cited as useful guide in evaluating the US
non-violation claims.

*3|n the 1996 NTE Report, USTR noted that in this case "liberalization countermeasures" were implemented between
1967 and 1984, but that "MITI’s past protection of this sector continues to have a lingering effect today in the distribution
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United States 1s thus asking this Panel to do what panels have repeatedly declined to do in the past, 1.e., to
go beyond the terms of the measures themselves and assess the marketplace results. Japan strongly
disagrees with this approach as a matter of WTO legal principle, noting that, however, were the Panel to
consider market share figures relevant, it actually undermines the US claims. Japan recalls that virtually
nothing happened after the 1979 Tokyo Round concessions, but that some government actions occurred
after the 1967 Kennedy Round concessions on black and while film and paper. The level and growth of
import market share for black and white film and paper, however, are completely mconsistent with any
conceivable nullification or impairment.™

structure for consumer photographic materials”. In Japan's view, it is clear that the United States is complaining about alleged
"lingering effects", not measures.

®4gpecifically, the foreign market share for black and white film and paper grew as high as 41.4 percent (1985) and 54.0
percent (1989) respectively.



