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7.1094 In counter-response, Japan argues2669 that the United States analysis is based on incorrect data.  
Japan submits that United States and the USITC rely  on figures that merely add together shipments of 
each type of CCFRS, ignoring the fact t hat these figures reflect double and tripl e counting of tons of  
steel as they go through the various stages of production – an ironic ploy, given that the mills' vertical 
integration was the r eason for conjoini ng these products into a single like product.  A more proper  
measure of apparent dom estic consumption – im ports of each distinct finished CCFRS like product 
plus domestic commercial shipments of those produc ts – shows the clear drop in demand as early as 
1999: 

Table 4:  Change In Apparent Domestic Consumption: 1996-20002670 
 

Year Apparent Domestic Consumption Change 
1996 75.8 – 
1997 78.1 +2.3 
1998 84.1 +6.0 
1999 82.4 -1.7 
2000 83.1 +0.7 

 
7.1095 According to Japan, after strong growth in 1997 and 1998, demand fell noticeably  in 1999 
and remained low in 2000  – the very  period when the domestic industr y operating profits b egan to  
fall.2671 

7.1096 Japan argues2672 that, in fact, during 2000, there were sharp changes in demand, as illustrated 
below: 

Table 5:  Change In Apparent Domestic Consumption:  Interim Periods 2000-20012673 
 

Year Apparent Domestic Consumption Change 
1H 2000 45.0  
2H 2000 38.1 -6.9 
1H 2001 36.7 -1.4 

 
7.1097 According to Japan, the USITC analy sis is al so too static.  The United States argues tha t 
demand in 2000 was higher than in  1996.2674  This statement may be true, but  it is  largely irrelevant.  
In most markets, demand increases over time.  The issue for understanding the competitive dynamics 
is not a mechanical comparison of 2000 to 1996, but an analysis of the trends from year to year within 

                                                      
2669 Japan's second written submission, para. 128. 
2670 Sum of total domestic commercial shipments reported in USITC Report Vol. II at Tables FLAT-12, 

13, 14, 15 and 17 plus, total imports reported in Tables FLAT- 3, 4, 5, 6, 7 and 9 (Exhibit CC-6.)  The addition 
of t he fi ve flat-rolled products i s provided i n Ja pan First Su bmission A NNEX B .  Tin m ill and  GOES a re 
excluded from this analysis.  Note the figures here differ from those provided in Japan's first written submission 
(para. 257) because there exports were not excluded.  The United States industry did not export commercially 
significant quantities, therefore the difference is immaterial. 

2671 According to Japan, the USITC makes another mistake: to consider only aggregate CCFRS demand 
is to ignore a key difference in trends between finished and semi-finished CCFRS.  Increasing imports of semi-
finished steel at the end of the period mask the decline in demand for finished steel. 

2672 Japan's second written submission, para. 129. 
2673 USITC Report Vol. II at Tables FLAT-12, 13, 14, 15 and 17 plus, total imports reported in Tables 

FLAT- 3, 4, 5, 6, 7 and 9 (Exhibit CC-6), See also, Japan's first written submission, Annex B. 
2674 United States' first written submission, para. 485. 
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the overall period of in vestigation, and, if available, the trends within a year.  Japan subm its that it is 
ludicrous for the United States to try  to ignore the collapse in demand in the second half of 2000, and 
the role that collapse had on prices and the condition of the domestic industry.2675 

7.1098 According to Japan, the United States tries to  dismiss the correlation between declining 
demand and declining ope rating perfor mance.2676  If on e considers the trends in apparent do mestic 
consumption and im ports from 1999 to 2001, the rela tive importance of the two factors is obvious.   
From 1999 to 2001, as imports retreated from the market and as the domestic in dustry captured more 
and m ore of the market, operating per formance de clined.  Thus , the decline in dom estic industr y 
operating performance correlates with declining demand, not with increased levels of imports.  In any 
event, no effort at all was made to separate and distinguish the effects of demand from imports.2677 

7.1099 In response, the United States notes that, in its analysis, the USITC explicitly recognized that 
demand for CCFRS had  declined su bstantially d uring the last three quart ers of the p eriod of 
investigation.  It specifically noted that  this de mand decline occurred onl y very late in the period, 
beginning with the fourth  quarter of 2 000 and las ting throu gh t he first two quarters of 2 001.  It 
correctly noted, however, that demand had increased c onsistently during each of the five  years before 
interim 2001, and that the industry had been experiencing serious injur y because of i mports since at  
least 1998, e ven though dem and was st ill rising in t hat year.  Moreover, the USITC found t hat, as a 
result of import competition, the industry's condition continued to deteriorate in 1999 and 2000,  even 
though demand continued to rise during these years.  As a result, t he USITC properly concluded that 
the demand declines in interim 2001 had only exacerbated the industry's level of serious injury during 
that period, and had not be en the cause of injury during prior periods.  It is clear then that the USIT C 
properly discounted these declines in demand as a significant cause of injury during the period.2678 

7.1100 In counter-response, New Zealand questions how  can a factor "exacerbate" injur y – or 
"contribute to" injury, to use the USITC's language, but not be a cause?2679  New Zealand also submits 
that the data compiled by the USITC itself shows a very strong  coincidence, in 2000-2001, between 
the decrease in demand of 14.9%, and the deterioration in operating margins from –1.4% to –11.5%.  
During the same period, absolute im port volumes decreased by  40% (over 30% down on 1996) and 
import market share decre ased by  2.9%.2680  According to New Zeal and, the United States does not 
rebut these figures because it cannot.2681  New Zealand submits further that there was no serious injury 
in 1998 contrary to the USITC's and United States of t repeated claims – here as elsewhere the USITC 
ignored its own figures, which showed the domestic industry producing certain flat steel r eturning a 
healthy profit margin of 4% in 1998.2682 

Domestic capacity increases 

7.1101 New Zealand notes that the USITC ack nowledged that increase in domestic capacity explains 
"in significa nt part" t he decline in the rate of  domesti c capacity utilization over t he period of 
investigation2683, which it had earlier fou nd to  be an  indicator of serious injur y, and  identi fied a 

                                                      
2675 Japan's second written submission, para. 130. 
2676 United States' second written submission, para. 487. 
2677 Japan's second written submission, para. 131. 
2678 United States' first written submission, para. 485. 
2679 New Zealand's second written submission, para. 3.118. 
2680 New Zealand's second written submission, para. 3.119. 
2681 New Zealand's second written submission, para. 3.120. 
2682 New Zealand's second written submission, para. 3.121. 
2683 USITC Report Vol. I, p. 63. 
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reduction in capacity as necessary  for t he industry's improvement.2684  It also note d the argum ents of 
respondents that the presence of new capacity, combined with the failure of the industry to retire older, 
less efficient capacity , put tremendous pressure on  the domesti c industry  t o cut costs in  order to 
generate sales to fill the new capacity, and agreed that "there is a significant incentive to maximize the 
use of steelmaking assets".  "Increased capacity" the USITC concluded, "while likely playing a role in 
the price declines that helped cau se injur y, was not an im portant cause of serious injury to the 
domestic industry equal to or greater than the injury caused by increased imports".2685 2686 

7.1102 The European Co mmunities, J apan, Korea, China and Bra zil argue that  the USITC  
acknowledged that domestic capacity increases caused injury.2687  However, Japan, Korea and Brazil 
argue that the USITC made no effort to try  to determine how much of the injur y should be attributed 
to the capacity increases.2688  More particularly, New Zealand argues that the USITC made no serious 
attempt to assess the nat ure and extent of th e inj ury which it  acknowledged increased capacity  
caused.2689   

7.1103 China reiterates that the Agreement on Safeguard s as interpreted by the Appellate Body  in 
US – Line Pipe case requires the investigating aut hority t o ide ntify the nat ure and extent of the 
alternative factors.2690  China submits2691 that in order to identify the extent of an effect, it is necessary 
to evaluate its size, amount, volume.  China argues that the USITC evaluated the effects qualitatively  
by comparing the "im portance" of those factors,  but  refrained fro m providing such a "quantitative" 
evaluation: 

"[B]y finding that capacity increases had some effect on domestic pricing but imports 
had a far more substantial effect, the US ITC appropriately made a qualitative finding 
on the general level of injury that should be attributed to each factor." 

7.1104 According to China, as the USITC failed to evaluate the capacity increase in an adequate way, 
it was not able to establish that the effects of this factor were not attributed to the imports.2692 

7.1105 In China's view, the impact of capacity increase on the situation of the domestic industry was 
under-rated.  In this regard, China refers to the following chart, com paring net increases in capacity 
over demand and imports between 1996 and 2000.2693 

                                                      
2684 Ibid., para. 358, footnote 22. 
2685 USITC Report Vol. I, p 64. 
2686 New Zealand's second written submission, paras. 3.122 and 3.123.. 
2687 Japan's first written sub mission, para. 262;  Korea's first written  sub mission, para. 125;  Ch ina's 

first written  sub mission, paras. 359 and  361 ;  Brazil 's first wri tten sub mission, p ara. 186; Eu ropean 
Communities' first written submission, para. 468. 

2688 Japan's first written submission, para. 262;  Korea's first written submission, para. 125; Brazil's first 
written submission, para. 186. 

2689 New Zealan d's first written  submission, p ara. 4.155;  New Zealand's second written  su bmission, 
para. 3.123. 

2690 China's second written submission, paras. 210 and 211. 
2691 China's second written submission, para. 212. 
2692 China's second written submission, para. 213. 
2693 Brazil's first oral state ment, Ann ex-Figure 3,  referred to in Ch ina's second written  su bmission, 

para. 214; Brazil's first written submission, Figure 22; Japan's first written submission, para. 266. 



 WT/DS248/R, WT/DS249/R, 
 WT/DS251/R, WT/DS252/R, 
 WT/DS253/R, WT/DS254/R, 
 WT/DS258/R, WT/DS259/R 
 Page 375 
 
 

-2,000,000

-1,000,000

0

1,000,000

2,000,000

3,000,000

4,000,000

5,000,000

6,000,000

To
ns

Increase in Excess Capacity
Over Demand

5,066,262 3,859,821 3,168,027 2,041,785 2,319,790

Increase in Imports 962,409 -986,589 2,194,557 172,400 179,022

Slab Plate Hot-Rolled Cold-Rolled Coated

 
 
7.1106 On the basis  of the foregoing, China argues th at as to the alleged negative influence of  
imports on the pricing dynamics, given the capac ity increase and dom inant market sha re of the 
domestic companies, it is  clear that these co mpanies would set the market prices and i mports would 
react to these prices.2694 

7.1107 Japan and Brazil argue that had the USITC engage d in a more careful analysis, it would have 
found that domestic capacity increases prompted the dom estic industry to lead prices downward. 2695  
Japan and Br azil submit that the dome stic share of the total CCF RS steel market grew fro m 70% in  
1998 to 75% in 1999 and 2000 and then to 81.5% in 2001.  This gain in domestic share resulted from 
aggressive domestic pric ing.  In 2000 and 2001 , when industry operating incom e declin ed 
significantly, the combination of excess domestic capacity and declining demand meant that domestic 
firms were desperat ely competing for cash flow, a ll the time with m ore and more capacity  to fill. 2696  
New Zealand argues that im ports lost substantial m arket share after 1998 and particularly sharply in 
the period most recently  preceding the USITC 's in vestigation.  During the s ame period, dom estic 
prices decr eased more sharply than import prices and, in som e cases, undercut im port prices by  a 
substantial margin. 2697  Japan argues that, ironically , the less imported steel in the market, the more 
domestic prices fell.  The only way to explain this phenomenon is that co mpetition among domestic 
mills fuelled by growing excess capacity drove down th e prices.  In Japan' s view, it is difficult to see 
how declining im port volumes, rather than incr easing capacity  and domest ic ship ments, could 
somehow cause declines in prices and operating performance.2698 

7.1108 Korea argue s that United States' pr oducers captured virtually all of the increase in 
consumption, maintained a market share of over 90%, and still suffered from significant overcapacity.  
Korea further argues that not coincidentally , domestic prices fell a nd the industry experienced losse s.  
In 2000, the year of the highest production during the period, the industry maintained 34 million tons 
of excess capacity as it produced 1 99.9 million tons of CCFRS with a capacity of 234.6 million tons.  
Korea sub mits that these numbers are staggering and place the 2.5 m illion ton increase in  CCFRS  
imports over the entire period into proper perspective.2699 

                                                      
2694 China's second written submission, para. 215. 
2695 Japan's first written submission, para. 263;  Brazil's first written submission, para. 187. 
2696 Japan's first written submission, para. 264;  Brazil's first written submission, para. 187. 
2697 New Zealand's first written submission, para. 4.152. 
2698 Japan's first written submission, para. 265. 
2699 Korea's first written submission, para. 126. 
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7.1109 In response, the United States argues t hat the record indicated that increased  im ports, not 
domestic capacity increases, were pri marily causing th e price decli nes in the latter part of the period 
of investigation.  In its analy sis of this  issue,  the U SITC discussed the nature  and im pact of these  
capacity increases on dom estic pricing behavior, noting that the i ndustry had added capacity duri ng 
the period of investigation, and concluded that the capacity additions had outstripped increase s in 
demand during the same period.  Although it found th at these i ncreases in capacity were generally 
justified because there had been consistent demand increases in the market, it also recognized that this 
increased capacity  provide d the in dustry with "a significant incen tive to m aximize the use  of ste el 
making assets," which would have an "effect [on] producers' pricing behavior."2700 

7.1110 However, the United States argues, the USITC also exa mined the a mple record data on  
pricing to assess the nature and scope of the price effects of both im ports and this increased capacity  
in the market.  The record data on pricing – b oth the price co mparison data and the data on averag e 
unit values –  showed that  imports consistently  undersold the d omestic indust ry (includ ing minimill 
producers) throughout the period of in vestigation2701, that the large surge of lower-priced i mports in 
1998 had caused a significant drop in prices in that year, and tha t imports continued to lead prices 
down, or keep them suppressed, by  consistent underselling through 1999 and 2000.  Moreover, even  
though  minimills had added the large bulk of t his additional capacity and this  additional lower-cost 
capacity had so me effect  on prices,  the USITC also correctly found t hat im ports of hot-rolled  
merchandise had consistently unde rsold the merchan dise sold by  minimills during the period from 
1998 and 2 000.  T hus, th e United States asserts, th e USITC properly  f ound t hat it was increased  
imports, not capacity increases, that were primarily causing the price declines that occurred during the 
period from 1998 to 2000.2702 

7.1111 In response, the United States argues t hat the co mplainants ignore the fact that the record 
clearly showed, as the US ITC found, t hat imports led prices down and kept them  suppressed during 
the period from  1998 thro ugh 2000, not the domestic i ndustry.  Moreover, although the in dustry did 
manage to regain some of its lost market sh are in 1999 and  2000 by actively following downward 
import prices in those y ears, the record did not show that the industry  utilized i ts increasing capacity  
to wrest market share from imports that was held by imports at the beginni ng of the period.  In ot her 
words, by following import prices down ward in 1998, 1999 and 2000, the industry  was onl y able t o 
regain some of its market share losses, but it was not able to increase its market share over the level it 
held in 1996.2703 

7.1112 In counter-response, New Zealand argues that th e United States forgets that it is increased 
imports, not merely cheaper imports, which must cause serious injury .  New Zealand subm its that as 
has been established, from 1999 onwards, imports were in sharp decline.  New Zealand argues that the 
United States ignores data from 2001, b y which time imports were down o ver 30% on 1996 figures, 
there was a 15.1% increase in dom estic capacity on 1996 figures, contrasting with an 8.3%  decrease 
in consumption on 1996 figures.2704 

7.1113 Japan, New Zealand and Brazil also argue that the USITC refused to discuss the fact that  the 
growth in excess domestic capacity dwarfed the modest increases in imports.2705  Brazil notes that the  

                                                      
2700 United States' first written submission, para. 491. 
2701 USITC Report, p. 63-64 and Tables FLAT-66 to FLAT-71. 
2702 United States' first written submission, para. 492-93. 
2703 United States' first written submission, para. 499. 
2704 New Zealand's second written submission, para. 3.126. 
2705 Japan's first written  sub mission, p ara. 266;  New Zealand 's first written sub mission, para. 4.153; 

Brazil's first written submission, para. 189. 
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USITC acknowledged that it "is true, as alleged by respondents, that capacity increases did exceed the 
increases in domestic consumption".  However, acc ording to B razil, the USITC never related that 
excess capacity to changes in import levels or the shrinking market, as if domestic mills cutting prices 
and trying to maintain volume in a shrinkin g market was beyond reasonable consideration.2706  Japan 
and New Zea land argue that with respect to a ll five CCFRS products, the excess capa city exceeded 
the modest change in im ports over the period.  For  four out of five products , the excess capacity 
dwarfs the modest change in im ports.2707  With so m uch excess c apacity chasing a shrinking total 
market, Japan argues that it is no wonder that domestic mills were cutting prices and try ing to  
maintain volume.  In Japan's vie w, it makes no se nse to blame  the m odest and declining level of  
imports for this problem.2708 

7.1114 In response, the United States sub mits that th e com plainants' a rgument is pre mised on an  
"apples" to "oranges" com parison of factors that ha ve differing price effect characteristics.  More  
specifically, instead of com paring the domestic industry's capacity increases during t he period to the 
foreign industry 's capacit y increases, the com plainants si mply compared the industr y's capacity  
increases to increases in import shipments.  As a theoretical matter, the distinction is critical, because 
actual shipments of m erchandise, whether dom estic or im port, have a more direct effect on pricing  
behavior in the market than capacity  increas es in  that shipm ents reflect actu al pricing and sales  
competition in the market place.  The United States submits that, in essence, while the avail ability of 
capacity might have some  impact on pricing behavior in a market place, the actual price effects of  
increased capacity are onl y directly and substantially transmitted to the market when that capacity  is 
used to produce and ship merchandise.2709 

7.1115 The United States argues that, accordingl y, the com plainants should have  compared the 
domestic industry's capacity increases to the foreign industry's capacity increases during the period of 
investigation.  If they  had, they  would have recognized that the foreign ind ustry's capacity  increase 
during t he period of inv estigation was substantia lly larger than  the domestic industr y's capacity 
increases during this period. 2710  More specifically , foreign pro duction capacity  grew by  44 million 
tons during the period from 1996 to 20 00, while the domestic industry's production capacity grew by 
32.2 million tons.  In other  words, during a period in which dem and in the Asian and other markets 
was significa ntly affected by the Asian financial cr isis and the  continuing deterioration of  the steel 
markets in the former Soviet Union, foreign steel producers increased their aggregate capa city levels 
by an amount that was 37 percent larger than th e domestic industry 's capacity increases.  The United  
States a rgues that, moreover, if co mplainants had also co mpared the increas e in im port sh ipments 
during the pe riod with t he increase in the industr y's shipments between 1996 a nd 1998, the y would 
have recognized that the im port increase during this  period was 2.6 m illion tons, or 60%, larger than  
the increase i n domestic shipments during the same period.  Give n the substantial increas e in im port 
volumes in 1998 and the significant reduction in thei r pricing levels, it should again not be surprising 
that the USITC found that increasing import shipments at lower prices had a more substantial impact 
on pricing levels in the market than did domestic capacity increases and domestic shipments.2711 

                                                      
2706 Brazil's first written submission, para. 190. 
2707 Japan's first written submission, para. 267;  New Zealand's first written submission, para. 4.154. 
2708 Japan's first written submission, para. 267. 
2709 United States' first written submission, para. 496. 
2710 United States' first written submission, para. 497. 
2711 United States' first written submission, para. 498. 
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7.1116 According to Japan, as a matter of economic theory , it is incorrect to argue that c apacity only 
matters when  it is turned into actual shipm ents.2712 2713  Japan sub mits that one needs to conside r 
capacity in light of barriers to entry facing that capacity.  Domestic capacity has no barriers;  domestic 
shipments can easily  enter the m arket.  Import capacity has intrinsic disadvantages, due to the lead 
times and uncertainty .  Japan argues that, in this  case, uncertainty increased dra matically because of  
the num erous anti-dum ping and countervailing  i nvestigations that chased i mports from  th e 
market.2714 

7.1117 According to Japan, the United States tries to shift the focus to the role of foreign capacity.2715  
Japan argues that this argument is fundamentally misleading, since so little of foreign capacity goes to 
the United States market.  The United States argues that 44 m illion tons of ne w foreign capacity  is 
more i mportant than 32.2 m illion tons of dom estic capacity .  Yet over t he five-y ear period of 
investigation, virtually all United States  cap acity was dedicated t o the United States ' market2716, as 
reflected in the USITC' s export statistics, while less  than 4% of foreign capacity  went to t he United 
States' market.2717  Japan submits that, by  any reasonable measure, domestic capacity mattered much 
more than foreign capacity, but the USITC did not even try to isolate its effects.2718 

7.1118 Japan submits that the United States al so tries to shift the focus a way from domestic capacity 
by focusing on shipment levels.2719  This argument disingenuously concentrates only on 1998, which 
is fundamentally  m isleading.  In 1 999 and 200 0 – the y ears when dom estic industry perf ormance 
deteriorated – import shipments were down, but domestic shipments were up and dom estic capacity 
was up.  In 1999 and 2000, import share of the market was stable at about 10.5% in both years, a level 
consistent with 1996 and 1997. 

Table 6:  Change in Import and Domestic Shipments, 
Domestic Operating Performance:  1997-20002720 

 

Year Change in Import 
Shipments from Prior Year

Change in Domestic 
Shipments from Prior Year 

Operating Performance 
in that Year 

1997 902 1619 6.1 
1998 6031 -111 4.0 
1999 -4488 3119 -0.7 
2000 77 1190 -1.4 

 
7.1119 Japan says that in 1999 an d 2000, when dom estic industry operating performance declined, 
imports were retreating fr om the market, and domestic shipments were increasing.  In both 1999 and 
2000, increasing dom estic shipments dwarfed chang es in  the im port levels.  Japan argues that it is 
wrong to blame declining im ports and  to ignore the increasing dom estic capacity  that was fuelling 
increasing domestic shipments.  At the very least, the impact of domestic capacity  increases should 
                                                      

2712 See Joint Respondents' Posthearing Brief on Flat-Rolled Steel (1 Oct. 2001) (filed by the Law Firm 
of Willkie Farr & Gallagher) (respon ding to Co mmissioner Hill man's question ho w cap acity, as opposed to 
actual shipments, can affect price.) at 93 (Exhibit CC-55). 

2713 Japan's second written submission, para. 139. 
2714 Japan's second written submission, para. 140. 
2715 United States' first written submission, para. 497. 
2716 USITC Report, Vol. II, at Tables FLAT-16-21. 
2717 Ibid., at Tables FLAT-30, 33, 36, 39 and 43. 
2718 Japan's second written submission, para. 141. 
2719 United States' first written submission, para. 498. 
2720 Japan's second written submission, para. 142, citing USITC Report, Vol. II, at Tables FLAT-12-17 

and FLAT- 20-25, and Japan's first written submission, ANNEX B. 
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have been separated and d istinguished from imports to test the USITC's theories and ensure t hat their 
effect was not mistakenly attributed to imports. 2721 

7.1120 New Ze aland also argue s that the United St ates does not seek to challenge the factual 
observation that exces s d omestic capa city (i.e. th e extent to which capacity  e xceeded de mand, not 
merely "capacity increases") was over six times greater than the modest increase in imports measured 
over the period 199 6-2000.2722  The United States does not  acknowledge the im plications of th is fact 
in terms of the relative effect on price of increas ed domestic capacity as opposed to imports.  Instead, 
the United St ates responds weakly  that the proper comparison is between foreign capacity  increases 
(not actual im ports) and domestic capacity increases.2723 2724  According to New Zealand, this ha s to 
be wrong on two counts.  First, Article 4.2(b) requires the establishment of the causal link between  
increased imports and  serious inj ury t o the  dom estic industr y, a s distingu ished and  separated fro m 
other factors causing inj ury to  that i ndustry (suc h as greatly  increa sed exce ss dom estic capacity).  
Second, a reference to a mere incr ease in foreig n capacity is also econom ically meaningless absent  
any consideration of the extent to which this ex ceeds demand and influences the level of i mports into 
the United States market.2725 

7.1121 Japan and Brazil also note that the USITC also pointed to low capacity  utiliza tion rates as 
evidence of injury caused by imports.  Brazil and Japan make reference in this regard to the Appellate 
Body decision in US – Wheat Gluten, where the Appellate Body specifically discussed the need to  
carefully consider increases in cap acity and decreases in capacity  utilization.  However, according to  
Japan and Brazil, the USITC did not perform the analy sis set forth in US – Wheat Gluten, including 
considering the capacity  utilization rate, if capacity  had remained stable over the period rather than 
increasing.  Japan and Brazil argue that had it performed the analy sis, perha ps it would not have 
rushed to its conclusion.2726 

7.1122 In response, the United States argue s that the USITC did asses s whether capacity increases  
had caused the industr y's capacity  util ization declines.  The USITC recognized that the industr y's 
production capacity had increased by 1 5.9% from 1996 t o 2000 and that the i ndustry's capacity had 
increased at a rate that was higher than the incr ease in dem and during t hat same period, given that  
consumption had grown b y 7.8%.  It al so correctly recognized that the industr y's production levels, 
while growing, had not  kept pace with the increases in the industry's capacity levels.  Moreover, after 
considering the relationship of these two trends, th e USITC correctly found that im ports were not a 
significant cause of declines in the i ndustry's capaci ty utilization rates.  Instead, it  found that these 
capacity utilization declines were due "in significant part" to the increase in industry capacity over the 
period.2727  The United States also argues that, because the USITC did not ascribe any declines in the 
industry's capacity utilization rates to i mports, the Appellate Body's holding in US - Wheat Gluten is 
inapposite to the USITC's CCFRS analysis.  As the Appellate Body noted i n Wheat Gluten, the 
USITC explicitly found t hat declines in the industr y's capacity utilization rates were the direct result 
of the increase in imports.2728  Here, the USITC has held the opposite.2729 

                                                      
2721 Japan's second written submission, para. 142. 
2722 New Zealand's second written submission, para 3.127. 
2723 United States' first written submission, para 496. 
2724 New Zealand's second written submission, para. 3.127. 
2725 New Zealand's second written submission, para. 3.128. 
2726 Japan's first written submission, para. 267;  Brazil's first written submission, para. 191. 
2727 United States' first written submission, paras. 489-90. 
2728 Appellate Body Report, US – Wheat Gluten, paras. 82-84. 
2729 United States' first written submission, para. 490, fn. 619. 
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7.1123 Japan and Brazil submit that in 1996, before any alleged import surges, the domestic industry 
had utilization rates between 80% and 90%.  T he USITC found the domestic industry to have 
reasonable o perating prof its at those operating rates. 2730  Japan an d Brazil arg ue that but for the  
massive increases in new dom estic capacity, the indu stry could have been operating at full capacity 
and more profitably in 2000.  According to Japan and Brazil, the USITC did not even contemplate this 
analysis.2731 

7.1124 In response, the United States submits that the above argument is misplaced in two significant 
respects.  First, it ignores the fact, recognized b y the USITC, that an indust ry can be ex pected to  
increase its capacity  in re sponse to consistent gr owth in dem and in a m arket, as occurred in the  
CCFRS market during 1996 through 2000.  Secon d, and more importantly, they ignore the f act that, 
even if the industr y had not increased its capacity  levels, i mports would still have surged into the 
market in 1998 at low-pri ces and led prices downwar d through t he remainder of the period.  Thus,  
even if these dom estic capacity increases had not occurred, the record shows that i mports would still 
have caused the substantial price decli nes seen in t he market during the peri od from 1998 through 
2000.  In this  regard, the r ecord shows, for exam ple, that the AUV of im ports fell by  10.1% during 
this period, with all of this decline being represented by lower prices in 1998, 1999 and 2000.2732 

7.1125 Korea notes that the United States says that the USITC "distinguished and separated the price 
declines attributable to imports from  the pri ce declines attributable to capacity  increases".2733  Korea 
states that it agrees that this is what the USITC should have done but it is not what the USITC did.  As 
the United States explicitl y admits, the USITC actu ally di d not f ocus on separating out th e effects 
attributable to each factor at all and, in f act, m erely found that these ca pacity increases wer e 
substantial and therefore "were likely" to have "some" effect on prices but that imports were "far more 
significant" than capacity increases.2734 

7.1126 Korea and New Zeal and subm it that the USIT C failed to establish explicitl y, through a 
reasoned and adequate explanation, tha t injury caused by  this fa ctor was not attributed to increased 
imports.2735 More particularly, Korea argues that the USITC never explained how it determined that it 
was imports, not excess domestic capacity, that led prices down.  Since the US industr y was suffering 
from low capacity  utilization and the relative price of imports continued to rise into t he latter part of 
the period of  investigation, it  was "plausible" th at the domestic industry led pri ces down in order to 
increase the market share.  Irrespective of all these facts, Korea argues that the USITC did not provide 
a rea soned and adequate explanati on for its conclus ive statement that i mports, not excess  domestic  
capacity, led prices downward. 2736  Sim ilarly, China argues that, while the USITC concluded by 
stating that this factor likel y played a role in the price declines that helped cause the injury, it did not  
explain how  it pla yed this role, nor at which m oment it played this role.  Moreover, according to 
China, the USITC did not  explain to what extent this factor play ed a role on t he overall situation of 
the industry.2737   

                                                      
2730 Japan's first written submission, para. 268;  Brazil's first written submission, para. 191. 
2731 Japan's first written submission, para. 268;  Brazil's first written submission, para. 192. 
2732 United States' first written submission, para. 500. 
2733 United States' first written submission, para. 494. 
2734 United States' first written submission, para. 494. 
2735 Korea's first written submission, para. 128;  New Zealand's first written  submission, paras. 4.146 

and 4.155. 
2736 Korea's first written submission, para. 128. 
2737 China's first written submission, para. 367. 
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7.1127 Korea submits that a more precise consideration of time periods, exact effects, and the means 
by which prices were af fected, are obvious addi tional anal ytical tools that could ha ve been  
employed.2738  Korea sub mits that such an analytical approach would have revealed what the USI TC 
ignored.  The obvious effect of capacity  i ncreases on produc er perfor mance was to sti mulate 
production and increase sales in order to maximize the efficient use of capacity.  In a capital-intensive 
industry like the steel industry, capacity utilization rates are key.  It is self-evident that excess capacity 
would cause producers to lower prices to sell th at additional production to maintain efficient  
utilization.2739 

7.1128 Brazil asks what makes the USITC c onjecture on capacity that the Appellate Body  found 
invalid in US – Wheat Gluten2740 any different from  th e USITC 's "a nalysis" in this case rega rding 
capacity.  In light of substantial domesti c capacity increases  in excess of demand, the USIT C 
recognized "there is a sig nificant incentive to maximize the use of steel making assets, which can  
affect produ cers' pricing behavior" . 2741  2742   Brazil submits that, nonetheless, it offers on ly a 
conclusory statement that: 

"[I]f increased domestic capacity were in fact the source of the injury to the domestic 
industry, we would have expected to see the domestic industry lead prices downward, 
and wrest ma rket share from  imports.  Therefore, we find that increa sed production 
capacity, while likely playing a role in the price declines that helped cause injury, was 
not an important cause of serious injur y equal to or greater than the  injury caused by 
increased imports."2743 

7.1129 Brazil questi ons wherethe USITC actually separates and distinguishes causes in this 
statement;  where  the reasoned and adequate explanation to support the conclusion is;  and where th e 
USITC's actu al analy sis of the injurious effects of  increased e xcess c apacity on  the industry are.   
Because imports are a more important cause of injury than capacity increases, Brazil further questions 
whether the  USITC actually found that there w as a genuine an d substantial  causal link between 
increased imports and serious injury.2744 

Intra-industry competition 

7.1130 New Zealand notes that cheap and rapidly in creasing minimill production, which the United 
States concedes accounted for a third  of total CCFRS producti on in t he United States 2745 and was 
"pertinent" to the issue of causation 2746, was a critical f actor in the decline of domesti c prices  a nd 
operating margins.2747 2748   

                                                      
2738 Korea's second written submission, para. 164. 
2739 Korea's second written submission, para. 165. 
2740 Appellate Body Report, US – Wheat Gluten, paras. 90-92. 
2741 USITC Report, Vol. I, at 63. 
2742 Brazil's second written submission, para. 77. 
2743 USITC Report, Vol.1, at 64. 
2744 Brazil's second written submission, para. 77. 
2745 United States first written submission, para 353, footnote 381. 
2746 Ibid., para 353. 
2747 New Zealand's first written submission, para 4.158. 
2748 New Zealand's second written submission, para. 3.136. 
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7.1131 The European Communities and New Zealand further note 2749 that the USITC acknowledged 
the injurious effect of intra-industr y com petition – " the addition of a greater volum e of lower-co st 
capacity would be expected to have an effect on prices, and we find that it did" – but then, after noting, 
without explanation, that "imports, rather than minimills, typically led prices downward", the USITC 
recited its standard mantra:  

"[W]e find that minimills were not primarily responsible for the declines in domestic 
prices or an im portant cause of serious inju ry to the domestic industry … equal to or 
greater than the injury caused by increased imports."2750 

7.1132 China and New Zealan d argue that by  stati ng that intra-industry  com petition was not 
"primarily" responsible for serious injury  to the industry, the US ITC recognized that m inimills were 
nevertheless responsible, although in a less significant way.2751 

7.1133 Japan argues that in relation to intra-industry competition, it is clear that the USITC decisio n 
does not satisfy  the non-attribution requirement of Article 4.2(b).  In particular, Japan argues that th e 
evidence is both compelling and measurable and shows that each intra-industry competition is a more 
important cause of the domestic industry 's injur y than im ports.  In Japan 's view, had the USITC 
separated and distinguished these alte rnative cause s, it could not have conc luded that increa sed 
imports caused any serious injury. 2752   S imilarly, New Zealand subm its that while the U SITC 
acknowledged that minimill competition had an injuri ous effect on the domestic industry, it did not 
explain what these eff ects were, as distinguished an d separated f rom the serious injur y ca used by  
increased imports.2753 

7.1134 Japan and Brazil argue that dramatic ally expanding capacity and shipm ents by  certain 
segments of the d omestic industr y h ad given ri se to deleterious com petition am ong domestic 
producers.2754  I n this regard,  Japan and B razil argue that intra-indus try com petition in the CC FRS 
market was driven by changes in production technology.  The em ergence of m inimills with 
dramatically lower cost structures placed l ess efficient integrated mills on their heels. 2755  Japan and 
Korea argue that with an extrem ely competitive cost  structure, minimills could charge lower prices 
and yet still earn attractive operating profits.  Weaker integrated mills, using the more traditional blast 
furnace technology, decided they had to sell CCFRS steel to generate cash flow regardless of the price.  
Japan sub mits that co mpeting largely  with minimills in the comm odity segment of the market, the  
integrated firms had little choice but to compete with minimills that had much lower costs.2756 

7.1135 Confronted with tremendous evidence on this account, Japan and Brazil argue that the USITC  
made no effort to separate and di stinguish this alternative cause. 2757  Japan, Korea and Brazil argue  
that the USI TC recognized the com petitive advantage of m inimills but  failed to f ully consider the 
effects on the rest of the i ndustry because they were not "primarily" responsible for the injury.  More 
specifically, Japan and Br azil state that the USITC  noted that  minimills "did t ypically e njoy cost  
advantages over integrated producers", and that "a  greater volume of lower- cost capacity  would be  
                                                      

2749  New Zealand 's second  written  sub mission, para. 3.135; Europ ean C ommunities' fi rst written  
submission, para 468. 

2750 USITC Report Vol I, p. 65. 
2751 China's first written submission, paras. 359 and 363. 
2752 Japan's first written submission, para. 255. 
2753 New Zealand's second written submission, para. 3.136. 
2754 Japan's first written submission, para. 269;  Brazil's first written submission, para. 192. 
2755 Japan's first written submission, para. 270;  Brazil's first written submission, para. 193. 
2756 Japan's first written submission, para. 270;  Korea's first written submission, para. 136. 
2757 Japan's first written submission, para. 269;  Brazil's first written submission, para. 192. 
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expected to have an effect on prices, and we find that  it did".  It then dis missed the factor by pointing 
to a quick and flawed exa mination of hot-rolled prices; i mport prices appar ently were lower tha n 
minimill prices.  This attem pt to dismiss the ro le of intra-industry  com petition fails on several  
counts.2758 

7.1136 Japan, Korea  and Brazil  submit that  i f the US ITC had properly  considered  this factor, it 
would have  found that m ini-mills had low-cost st ructures that allowed them  to price below other 
domestic producers, yet remain profitable.2759  Korea also argues that while the USITC acknowledged 
that minimills maintain a cost advantage over in tegrated producers, it dism issed the signif icance o f 
this fact by  observing that that cost advantage exis ted throughout the period, that is, before and after 
injury.2760 

7.1137 New Z ealand argues tha t nowhere in the USITC  Report does the USITC  segregate  th e 
production and pricing da ta of m inimills and integra ted producers so that it  can assess the effects of 
minimill production on t he industr y as a whole.   Nor does the USITC consider the obvious  
competitive disadvantage suffered by  integrated mills as a result of legacy and other costs far higher 
than those borne by minimills.2761 

7.1138 In response, the United States notes that USITC thoroughly discussed the nature and extent of 
minimill competition on domestic pricing for CCFRS.  In particular, the USITC correctly  recognized 
that the reco rd data showed that minimills "did  typically  enj oy cost advantages over integrated 
producers," n oting that the se advantages were due to m inimill's lower raw materials costs and the 
different product m ixes of the two categories of pr oducer.  As a  result of these cost advantages, the  
USITC found that it was reasonable t o expect that the addition of a greater  volum e of lower cost 
capacity would have som e indirect effect on prices.  Based on its assessment of the record, therefore,  
it concluded that the addition of this lower-cost capacity had some effect on dom estic pricing during 
the period of investigation.2762 

7.1139 Moreover, the United States sub mits that the USITC  did not sim ply assume that the pricing 
decisions of minimill operators did not cause the substantial price declines that hit the CCFRS market 
between 1998 and interim 2001.  The USITC appropriately examined the am ple record evidence that  
was availabl e on the nature of  price com petition between minimills, im ports and integrated 
producers.2763  As the USITC noted in its discussion of the co mpetitive effects of mini mills, the data  
indicated that, even though m inimills were lower-cost producers than integrated producers, im ports, 
not m inimills, were the pr ice leaders in  the market place and led  prices downward throughout the 

                                                      
2758 Japan's first written submission, para. 271;  Korea's first writen submission, para. 135; Brazil's first 

written submission, para. 194. 
2759 Japan's first written submission, para. 271;  Korea's first written submission, para. 135; Brazil's first 

written submission, para. 193. 
2760 Korea's first written submission, para. 136. 
2761 New Zealand's first written submission, para. 4.160. 
2762 United States' first written submission, para. 507. 
2763 In this regard, the United States notes that, during its investigation, the USITC prepared a series of 

specific ch arts break ing out th e fi nancial and production operations fo r m inimill and i ntegrated produ cers, 
separately, and a series of quarterly price comparison charts showing underselling/overselling patterns between 
minimills, imports and integrated producers.  See, e.g., INV-Y-215, pp. 3-11 (US-38);   See also Minimill Trade 
Data (US-60).  While some of this material may not be released because it is confidential, the USITC did, in fact, 
prepare suc h data and exam ine it, as can be seen i n US-38.  Accordingly, Ne w Zeal and's asse rtion that the  
USITC did not seg regate dat a f or t hese producers i n i ts Report i s hi ghly misleading.  New Zealand's  first 
written submission, para. 4.160. 
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period of investigation.2764  Indeed, as the USITC pointed out in its analysis, the price comparison data 
showed that im ports consisten tly undersold m inimill produce rs throughout the entire period of  
investigation on its sales of hot-rolle d merchandi se, which accounted for the bulk of minimill 
shipments during the period. 2765  Moreov er, the record showed that im ports u ndersold m inimills 
consistently on plate and cold-rolled as well during the period as well.2766  Given this record evidence, 
the USITC properly concluded that it was not "low-cost" minimills, but imports, that led prices in the 
CCFRS market down so c onsistently d uring t he per iod from  199 8 to 2001.2767  Thus, altho ugh t he 
USITC reasonably concluded that m inimills had play ed some role in price de clines in the market, it 
also correctl y found that it was increased i mports, not the operations of m inimills, that were th e 
primary cause of the price declines that occurred during the period from 1998 to 2000.2768 

7.1140 Further, the United States argues that although i t was true that the USITC recognized in i ts 
analysis that "minimill producers may have been in a better positi on to withstand l ow-priced import 
competition than other domesti c producers" due to their cost advantages, the record does not show 
that minimills were able to mainta in a healthy profit margin throughout the period of in vestigation in 
the face of lower prices.  The United States subm its that, inste ad, the unit operating inc ome for  
minimills declined from a profit of approximately  US$28 per ton in 1997 to a loss of approxim ately 
US$4 per  ton in 1998,  when im ports surged i n the market.  Mor eover, even t hough minimills were 
able to improve their operating income to approximately US$7 and US$16 per ton in 1999 and 2000, 
respectively, the returns obtained by  minimills in  these t wo y ears remained si gnificantly below th e 
strong level obtained by minim ills in  1997, that i s, before the im port surge occurred.  Further, 
minimills' operating income declined to a loss again in interim 2001, as prices fell even further in the  
market.  In other words, despite the complainant's arguments to the contrary, the record shows not that 
minimills were able to continue earning strong profits throughout the period of investigation, even as 
prices fell, but that minimills experienced the same operating income declines as integrated producers 
as a result of the surge of low-priced imports that occurred in 1998.2769 

7.1141 China notes 2770  that concerning the intra- industry competition and increased imports, the  
USITC stated in its report that: 

"[I]ndeed, the onl y way i n which t he USITC could have m ore specifically identified 
the distinct am ount of pri cing effects caused by these factors would have be en to 
place a quantitative value on the  effect s caused by each. How ever, as we have 
previously noted, the tes t of the Ag reement on Safeguards does not requ ire a 

                                                      
2764 USITC Report, p. 65. 
2765 In this regard, the United States notes that it was entirely reasonable for the Commission to rely on 

its price comparison data for two hot-rolled products when assessing whether imports consistently undersold the 
merchandise sold by minimills.   In this regard, the record indicated that hot-rolled steel accounted for the large 
majority of m inimill p roducers' commercial sh ipments.  Co mpare, Table FLAT-1  (M inimill Trad e Data for  
Carbon Flat-rolled Steel) with Table G03-1 (Table  for Minimill Hot-rolled Steel Trade Date) (US-6 0).  
Accordingly, Brazil's assertion that the USITC im properly re lied on this data to support its an alysis is sim ply 
misplaced.  Brazil's first written submission, para. 197. 

2766 The United States notes that although the quarterly pricing comparisons are confidential, the record 
shows th at imp orts undersold m inimills o n th eir sales of p late, hot-rolled and  co ld-rolled steel in  the larg e 
majority o f po ssible price comparisons du ring t he p eriod, with im ports un derselling m inimills in  6 4% of 
possible c omparisons (70 o f 1 10 c omparisons),  at  m argins ranging up t o 30.6%.  Ibid.   Imports undersold 
minimills in 76% of possible comparisons (50 of 66) involving plate and hot-rolled merchandise.  Ibid.  

2767 USITC Report, p. 65. 
2768 USITC Report, p. 65;  United States' first written submission, para. 508. 
2769 United States' first written submission, para. 513. 
2770 China's second written submission, para. 217. 
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quantitative valuation of the effects attributable to imports or no-im ports factors,  
respectively, nor has the Appellate Bo dy or any panels construed the Agreement on  
Safeguards to do so." 

7.1142 China argues that the USITC did not perform a quantitative evaluation of the effects o f 
competition between efficient, low cost m inimill production and t he integrated producers despite the 
fact that the Agree ment on Safeguards as interpreted by the Appellate Body  in US – Line Pipe case 
requires the investigating authorit y to identif y th e nature and extent of the alternative factors .2771  
China argues that the USITC found that the in tra-industry com petition between m inimills and 
integrated producers resulted in lowered sales for domestic products and subsequent price cuts.  China 
submits that, obvi ously, t he intra-industry  com petition had negative effects o n the industry, which 
should have been evaluated.2772 

7.1143 China poi nts to 2773  the following data on m inimill shipm ents an d im ports of CCF RS 
products:2774 

Table 7:  Flat-Rolled Imports 
 

Thousands of tons 1996 1997 1998 1999 2000 Interim 
2000 

Interim 
2001 

Minimills 
shipments 

17,951 27,206 31,1 97 34,516 37,8 38 17,845 19,3 22 

Imports 18,372 19,274 25,3 05 20,816 20,8 93 11,483 6,93 0 
 
7.1144 China argues that the evidence at han d dem onstrates that the intra-industr y co mpetition 
played a certain role in the develop ments of prices in the market.2775  More particularly, New Zealand 
argues that data available to the USITC shows intra- industry competition to be a critical factor in the 
decline of d omestic prices and operating margins.2776  According to New Zealan d, by 2001 minimill 
production o f raw steel had reached 47.5%  of to tal United States production. However, in New 
Zealand's view, not only did the increase in dom estic capacity  (which was largely from  mini mill 
production) f ar outstrip d emand, but the cheap and efficient nature of thi s increased capacity  
accentuated its price-lowering e ffect.  New Zealand  subm its that  minimill production com prised a 
rapidly growing supply of steel at a time when the USITC itself acknowledged dom estic prices were 
falling.  Ne w Zealand argues that the USITC err oneously ascribed this fall in prices to im ports, 
ignoring the fact that it was the growing dom estic supply of steel that exerted downward pressure on  
prices.2777  The European Communities states that ther e is no atte mpt to distinguish and separ ate the 
effect of dow nward pressure resulting f rom intra-industry com petition from the downward pressure 
allegedly caused by increased imports.  The European Communities submits that, therefore, there was 
no explicit establish ment and no clear, unam biguous and straigh tforward explanation of how the 
effects of the other factors are not attributed to increased imports.2778 

                                                      
2771 Appellate Body Report, US – Line Pipe, para. 215 
2772 China's second written submission, para. 219. 
2773 China's second written submission, para. 220. 
2774 USITC Report Vol. II, table FLAT-1, FLAT-3  
2775 China's second written submission, para. 221. 
2776 New Zealand's first written submission, para. 4.158. 
2777 New Zealand's first written submission, para. 4.159. 
2778 European Communities' first written submission, para. 468. 
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7.1145 Japan and Brazil argue that the USITC ignored evidence that as minimill pricing fell,  
minimills still had stronger financial performance.  Minimills increased their shipments of all CCFRS  
and decreased their average unit sales v alues.2779  Japan argues that, rem arkably, as minimill volumes 
increased and prices fell, their profits  still increas ed.  According to Japan, the contrast between 
minimill and non-minimill operating results is dramatic.  Minimills did much better in 1999 and 2000 
precisely when the other mills began to experience financial difficulties.2780 

7.1146 Japan and Brazil argue that althoug h the USITC decision applied to all CCFRS prod ucts, the 
USITC analysis cites only an isolated exa mple for a single product, hot-rolled steel.  Minim ills also 
make and sell plate, cold-rolled, and even so me coated steel.  The  USITC extrapolates to these othe r 
products wit hout an y factual basis. 2781   Japan and Brazil also ar gue, that the USITC ignore d 
substantial evidence to the contrary .  The USITC never evaluated the role of minimill competition in 
different segments of the CCFRS  industry , or addressed arguments that minimill pricing was in fact 
leading integrated mill pricing.2782 

7.1147 Brazil argues further tha t the USITC acknowledged that m inimills producing CCFRS 
accounted for most of the increase of capacity  in  the United States steel industry  during the 1990s.   
Brazil further argues that there was not just a "greater" volume of lower-cost capacity entering market, 
it was an enormous volume.  More i mportantly, the evidence revealed that minimills were not simply 
locked into capacity expansion resulting from investment made prior to 1998.  Rather, minimills were 
still investing in capacity expansion during 1998, 1999 and 2000, when the USITC found the industry 
situation to be drastically deteriorating.2783 

7.1148 In this regard, Korea not es that between 1996 an d 20 00, t he dom estic industry 's CCFRS  
capacity increased by 32 million tons.  Most of th e increase of capacity  in the United States'  steel  
industry duri ng t he 1990s was accounted for  by the m inimills utilizing thin-slab technology .  
According to Korea, the small increase in imports of 2.5 million tons pales in comparison to the huge 
increase in the low-cost minimill capacity.  Still, the USITC brushed aside the i mpact of minimills' 
competition with the unsubstantiated conclusive  statement that imports "led" prices down. 2784  Korea 
argues that even if it were true that the i mports, not minimills, led prices down, the volum e of low-
cost capacity did have an effect on price s, as the USITC admits.  Thus, the USITC had an obligation 
to identify, distinguish and separate the injury arising from low-cost minimill supplies.2785 

7.1149 Korea adds 2786 that over the period 1996 through 2000, minimill CCFRS capacity  increased 
by 19.9 m illion tons, with an additiona l 1.48 m illion tons added in interim  2 001 vis-à-vis  interim 
2000.2787  More to the  poi nt, 8.12 m illion tons of  that mini-mill cap acity was added between 1998 
through June 20012788, the period during which the United States industry  was allegedly being injured 
by imports.  During this s ame period of 1998 – 2001, however, imports were declining.  Thus, at the 

                                                      
2779 Japan's first written submission, para. 274;  Brazil's first written submission, para. 197. 
2780 Japan's first written submission, para. 274. 
2781 Japan's first written submission, para. 272;  Brazil's first written submission, para. 195. 
2782 Japan's first written submission, para. 273;  Brazil's first written submission, para. 196. 
2783 Brazil's first written submission, para. 199.  
2784 Korea's first written submission, para. 137. 
2785 Korea's first written submission, para. 138. 
2786 Korea's second written submission, para. 169. 
2787 United States' first written submission, Minimill Trade Data, Table FLAT-1 (Exhibit US 60). 
2788 United States' first written submission, Minimill Trade Data, Table FLAT-1 (Exhibit US 60). 
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beginning of the period, mini-mill CCFRS capacity was less than imports.  By the end of  the period , 
minimill CCFRS capacity was approximately three times  imports.2789 

Table 8:  Comparison of Minimill Capacity to Flat-Rolled Imports (in thousands of tons) 
 

 1996 1997 1998 1999 2000 Jan-June 
2000 

Jan-June 
2001 

Minimills 17,951 27,206 31,1 97 34,516 37,838 17,845 19,322 
Imports 18,372 19,2 74 25,3 05 20,816 20,8 93 11,4 83 6,93 0 

Sources:  Min imill Cap acity fro m Tab le FLAT-1 (Exhibit United States  6 0); Imp ort Data from  USITC 
Memorandum No. INV-Y-209, Table FLAT-ALT7 (Exhibit CC-90). 
 
7.1150 The United States sub mits that this argument is  flawed in se veral respe cts.  First, the 
argument fails because it is based on an "apples" to "oranges" comparison of non-comparable factors.  
In particular, com plainants' mistakenly com pare the capacity  increases of minimill producers to 
import shipments during the period, when the more appropriate co mparison is to com pare the 
minimills' capacity  increases to capaci ty increases of foreign pr oducers.  If the co mplainants had 
performed this more appropriate comparison, they would have recognized that the foreign in dustry's 
capacity increase s during the period of investigati on were sub stantially larger than the capacity  
increases undertaken by minimills during this period.  Given this substantial difference in the capacity 
increases of the two sets of prod ucers, it shoul d no t be surprisin g that the U SITC concluded that 
imports were a more significant cause of price declines in the market than minimills.2790 

7.1151 The United States argues  that, in this sa me vein, the record shows that there was a 
substantially larger volume of imports shipped into the market than there was of merchandise shipped 
by m inimills.  In particul ar, the vol ume of im ports shipped i nto the US m arket ranged between  
18.3 million and 25.3 million tons on annual basis dur ing the peri od from 1996 to 2000.  B y way of 
comparison, the total volume of all carbon flat-ro lled shipments (including GO ES and tin mill steel) 
made by minimill producers into t he commercial market never exceeded more than 11.9 million tons 
on an annual  basis. 2791  Further, the United States argues that  the re cord evidence established  tha t 
imports routinely  and consistently  undersold  domestic and m inimill merchandise throughout the 
period of i nvestigation, including the years 1998, 1 999, and 2000.  Accordin gly, the record clearly  
confirms that the USITC was correct when it foun d that im ports had a m ore substantial i mpact on 
market pricing than minimills during the period from 1998 to 2000.2792 

7.1152 Korea argues2793 that a com parison of minimill shipments with both shipments by integrate d 
producers and im ports demonstrates how the failure to  analyse growth in the  minimill sector masks 
the events in the United States market affecti ng United States producers.  Overall United State s 
shipments of CCFRS steel showed  an increase of 13.3 million tons between 1 996-2000.  H owever, 
the data presented b y the United States shows that virtually all of  that growth was accounted for b y 

                                                      
2789 The United States argues (United States' first wr itten submission, para. 497) that domestic industry 

capacity sho uld be co mpared to foreign  cap acity, no t to i mports.  B ut, clearly, si nce at least 99 % of Un ited 
States industry capacity is directed to the United States market (See USITC Memorandum INV-Y-209, Table 
FLAT-ALT-7 (Exhibit CC-90)), while roughly a m aximum of 3% of for eign capacity is shipped to t he United 
States market (USITC Re port, Vol. II, Table FLAT-27 at FLAT-30 (Exhibit CC-6)), the pr oper comparison is 
clearly between United States capacity and imports. 

2790 United States' first written submission, para. 511. 
2791 Table FLAT-1 (US-60). 
2792 United States' first written submission, para. 512. 
2793 Korea's second written submission, para. 170. 
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minimills alone:  shipments by integrated producers increased by only 1.1 million tons between 1996 
-2000 while minim ill shipments incr eased by  12.2 million tons.  Domestic sh ipments by i ntegrated 
producers in the interi m period – when the greates t losses occurred – fell by  13.5 million tons (fro m 
91.2 million tons to 77.7 million tons).  In contrast, m ini-mill sh ipments increased by 588 thousand 
tons. In 1996, minimill shipments accounted for 8.5% of United States shipments.  By 2001, minimill 
shipments had doubled their share of United States shipments. 

Table 9:  United States Shipments of Flat-Rolled Steel by Minimills, 
Integrated Mills, and Total (in thousands of tons) 

 

 1996 1997 1998 1999 2000 Jan-June 
2000 

Jan-June
2001 

Minimills 15,749 19,549 21,8 74 26,040 27,306 14,778 15,366 
Integrated* 169,058 168, 898 167, 269 170,573 170, 163 91,2 21 77,689 
Total 184,807 188, 447 189, 143 196,613 198, 069 105, 999 93,0 55 
Minimills as a 
percentage of 
total United 
States 
shipments 

8.5% 10.4% 11.6%  13.2% 14.1%  13.9%  16.5%  

*Integrated is the difference between Total and Mini-Mill. 
Sources:  Min i-Mill Capacity from Table FLAT-1 (Exhibit United States  6 0); Total United States Sh ipments 
from  USITC Memorandum No. INV-Y-209, Table FLAT-ALT7 (Exhibit CC-90). 
 
7.1153 Korea submits that in comparison to the  impact of minimills, especially in t he key period of 
1998-2001 ( when imports are alleged to have caused in jury), i mports had a dim inished role in the 
market.  Co mparing the increase in minimill shipments to the increase in i mports, it is clear that the 
overall growth in minimill shipments over the period dwarfed the growth in imports (12.2 million tons 
to 2.6 million tons).  It is a lso clear that while mini-mill shipments grew by 6 million tons during the 
period in whi ch the United States "industry  was alle gedly injured by imports", (1998-2000) imports 
were falling by 4.4 million tons through 2000 and fell by an additional 4.6 million tons in the interim 
period.  Thus, at the beg inning of the period of investigation im ports were greater than  minimill 
shipments.  By the end of the period, minimill shipments were over twice as large as imports.2794 

                                                      
2794 Korea's second written submission, para. 171. 
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Table 10:  Comparison of Minimill United States Shipments 
to Imports of Flat-Rolled (in thousands of tons) 

 

 1996 1997 1998 1999 2000 Jan-June 
2000 

Jan-June 
2001 

Minimills 15,749 19,549 21,874 26,040 27,906 14,778 15,366 
Imports 18,372 19,2 74 25,305 20,8 16 20,893 11,4 83 6,930 
Minimills and 
import 
shipments 

 
 
34,121 

 
 
38,823 

 
 
47,179 

 
 
46,856 

 
 
48,799 

 
 
26,261 

 
 
22,296 

Minimills as a 
percentage of 
minimill and 
import 
shipments 

 
 
46.2% 

 
 
50.4% 

 
 
46.4% 

 
 
55.6% 

 
 
57.2% 

 
 
56.3% 

 
 
68.9% 

Sources:  Min imill Sh ipments fro m Tab le FLAT-1  (Exhibit United States  60); Im ports from USITC  
Memorandum No. INV-Y-209, Table FLAT-ALT7 (Exhibit CC-90). 
 
7.1154 Korea submits that the impressive growth of minimill shipments both in relation to integrated 
producers and in relation to im ports th roughout th e period – an d especially  in the period between 
1998-2001 – raises serious doubts a bout the claim that i mports "led prices down" during the 
1998-2001 p eriod.2795 2796  Acco rding to Korea 2797, these doubts are confir med by  exam ining the 
difference in per unit costs of m inimills and inte grated producers.  A co mparison of these unit costs 
shows that in 1996, unit costs of mini-mills were US$26/ton lower than those of integrated producers 
in 1996, a figure which grew to US$70/t on in 2000 before reaching a stunning U S$100/ton in interim 
2001.  This competitive advantage manifested itself in the market share gains described below. 

Table 11:  Comparison of Minimills and Integrated Cost of Goods 
Sold for Hot Rolled ($/ton) 

 

 1996 1997 1998 1999 2000 Jan-June 
2000 

Jan-June 
2001 

Minimills $311.21 301.77 293. 67 250. 23 257.24 266.91 232. 61 
Integrated $337.26 333.64 324. 46 300. 07 326.84 315.70 332. 18 
Minimills 
below 
integrated 

 
 
$26.05 

 
 
31.87 

 
 
30.79 

 
 
49.84 

 
 
69.60 

 
 
48.79 

 
 
99.58 

Source:  Public Versions of Supplementary Material Cited in Views of Commissioners in Investigation No. TA-
201-73, Steel, Memorandum No. INV-Y-215 (1 May 20 02) ("USITC Memorandum No. INV-Y-215"), Tables 
STL20H3I.WK4 (Flat: Ho t-Rolled I ntegrated) a nd STL20H3M.WK4 (Flat:  Hot-Rolled Min imill)  (Korea 
Exhibit 10, "K-10"). 
 
7.1155 Korea further argues that not coincidentally , the cos t advantage was used by minimills to  
lower prices  and gain market shar e at the e xpense of bot h integrated producers and im ports.  
Moreover, even when inte grated producers wer e consistently selling hot-rolled steel at high er prices 
than minimills, those prices of integrated producers were below their Cost of  Goods Sold in 2000 and 

                                                      
2795 United States' first written submission, para. 509. 
2796 Korea's second written submission, para. 172. 
2797 Korea's second written submission, para. 173. 
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2001.  In contrast, minimill prices were always above their Cost of Goods Sold throughout the period 
of investigation.2798 

Table 12:  Unit Selling Price of Hot-Rolled/Comparison of Minimill 
and Integrated Prices (unit: US$/ton) 

 

 1996 1997 1998 1999 2000 Jan-June 
2000 

Jan-June 
2001 

Minimills prices $321.20 $328.62 $296.32 $271.12 $283.66 $316.81 $233.51
Integrated prices $353.24 $365.16 $350.00 $308.23 $320.14 $332.97 $269.07
Minimills below 
integrated 

$32.04 $36. 54 $53.68 $37.11 $36.48 $16.16 $35.56

Source:  USITC Me morandum N o. IN V-Y-215, Tab les STL20H 3I.WK4 (Flat: H ot-Rolled In tegrated) and  
STL20H3M.WK4 (Flat:  Hot-Rolled Mini-Mill)  (Exhibit K-10). 
 
7.1156 According to Korea2799, a comparison of the difference in profitability between mini-mills and 
integrated producers reveals that: between 1999-2 001, t he onl y period i n which m ini-mills had a 
negative operating profit was in interim 2001, when imports had declined to their absolute low point 
in terms of both absol ute and relative levels.  More over, this was the period  (first half of 2001) when 
the negative effect of a major demand downt urn was felt a s the USITC a nd the Unite d States  
admit.2800  In fact, the United States uses 1996 as the base profit in its numerical analy sis due t o the 
similarity of demand in 1996 and the first half of 2001.  Mini-mills also lost money in 1996.2801 

Table 13:  Comparison of Mini-Mill and Integrated Mill 
Operating Profitability and Imports as a Percentage of United States Production 

 

 1996 1997 1998 1999 2000 Jan-June 
2000 

Jan-June 
2001 

Minimill operating 
profitability 

-1.5% 4.1% -3.4% 2.8% 4.9% 11.7% -4.1%

Integrated mill 
operating profitability 

-0.7% 4.1% 1.6% -10.4% -8.1% -0.1% -30.1%

Imports relative to all 
flat-rolled production 

10.0% 10.2% 13.2% 10.6% 10.5% 10.8% 7.4%

Sources:  USITC Mem orandum N o. INV-Y-215, Tab les STL20 H3I.WK4 (Flat: Ho t-Rolled Integrated) and  
STL20H3M.WK4 (Flat:  Hot-Ro lled Min i-Mill)  (Ex hibit K-10); Korea first written submission, para. 84, 
Chart 3. 
 
7.1157 According to Korea, a proper analy sis of the ro le of minimills calls into serious question the 
USITC's causation analysis that declining imports "led prices down" when it was mini-mills alone that 
gained market share between 1998 throug h interim 2001.  More im portantly, an analysis of the 
minimill part of the industry  shows tha t an analy sis of integrated and minimills together masks the 
relative movements in domestic industry indicators and the role of imports in the market.  The USITC 

                                                      
2798 Korea's second written submission, para. 174. 
2799 Korea's second written submission, para. 175. 
2800 United States' first written submission, para. 1094. 
2801 United States' first written submission, para 1094. 
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failed to properly  identify and separat e these signifi cant effects f rom intra-industry  competition and 
instead, attributed them to imports.2802 

7.1158 Further, New Zealand argues that although the  USITC acknowledged  that m inimill 
production had an effect on prices and that it contributed in some part to the alleged injury, it failed to 
assess the full impact of intra-industry competition or provide a reasoned and adequate explanation of 
the relationship  of injury caused by this factor to any injury allegedly caused by im ports.2803  China 
and New Zealand argue th at the USITC failed to iden tify, and ex plain, the nat ure and extent of the 
injurious effects of intra-i ndustry competition as distinguished f rom the alleg ed injurious effects of 
increased imports, and to establish explicitly through a reasoned and adequate explanation, that injury 
caused by this factor has not been attributed to increased imports.2804 

7.1159 Brazil asks what makes the USITC' s simplistic explanation tha t: "…the loss of Wool Act  
payment hurt  lam b growers and feeders and caused some to withdraw from  the industr y", fou nd 
invalid by t he Appellate Body  in US – Lamb2805, any  different from the USIT C's "analy sis" in this  
case regarding intra-industry competition.  Acknowledging the greater volume of lower-cost minimill 
capacity in the market, and finding that this lowe r-cost capacit y did have a n effect on prices, th e 
USITC offers yet another conclusory statement: 

"[W]e find that minimills were not primarily responsible for the declines in domestic 
prices or an important cause of serious injury to the domestic industry, which is equal 
to or greater than the injury caused by increased imports."2806 

7.1160 Again, Brazil questions  where the USITC actua lly separates and distinguishes causes in this 
statement;  w here the rea soned and ade quate explanation to support the conclusion are;  and where   
the USITC 's actual analy sis of the injurious effect s of increased excess capacity on the industry  is.  
Because imports are a more important cause of injury than capacity increases, Brazil further questions 
whether the USITC actually  f ound that there wa s a genuine and substantial causal link between 
increased imports and serious injury.2807 

7.1161 Finally, the United States cautions the Panel not  to rely  on Korea's co mparisons of the 
volumes of minimill and im port shipments.  Accord ing to the United States, these co mparisons are 
misleading because they  compare double-counted mi nimill shipments (and capacity  and production) 
data to import shipment data that is not double-cou nted.2808  The minimill shipment numbers used by 
Korea all do uble-count shipm ents of slab, hot-roll ed carbon st eel, and cold -rolled steel that were 
internally consumed by  minimills in the produc tion of downstream CCFRS products.  For exam ple, 
the record indicates that, of the 27.9 million tons  of CCFRS shipped by minimills overall in 2000, 
16.043 million tons (or m ore than 57%) was internal ly transferred for the production of downstream 
products, the vast majority of which consisted of  plate, hot-rolled and cold-rolled carbon flat steel.2809  
In other wor ds, if d ouble-counting of i nternal tr ansfers is elim inated, the actual tonnage of CCFRS 
shipped by the minimills is overstated in Korea's charts by at least a factor of two.  By way of contrast, 
the import shipment data used in Korea's charts  do not double-count im port shipments because, when 
these shipments are imported and used to produce dow nstream merchandise, they are then considered 
                                                      

2802 Korea's second written submission, para. 176. 
2803 New Zealand's first written submission, para. 4.161. 
2804 China's first written submission, para. 369;  New Zealand's first written submission, para. 4.156. 
2805 Appellate Body Report, US – Lamb, paras. 185 and 186. 
2806 USITC Report Vol. I at 65. 
2807 Brazil's second written submission, para. 77. 
2808  These comparisons are contained in Korea's second written submission, paras. 169-176 
2809  See Minimill Trade Data, p. 1 (Exhibit US-60). 
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domestic production and shipments.  The United States sub mits that, in other words, Korea's analysis 
relies on comparisons of  overstated volumes of minimill shipments against import shipment data that 
are not overstated.  In order to properl y compare minimill shipment volumes against import volumes, 
Korea should have co mpared co mmercial ship ments by minimills against im port shipments (as the 
United States did in its first written subm ission) because these num bers do not double-count the 
internal transfers of CCFRS products made by  minimills.  When  the Panel do es so, it will recognize 
that there was a substantially  smaller volume of shipments of CCFRS for minimills than for im ports 
during each y ear of the period of investigation, thus making clear that i mports were more likely  to 
have a serious and adverse impact on domestic pricing during the period than minimills.2810 

7.1162 In counter-response, Korea notes that i n the second substantive meeting the United States  
conceded that the m ini-mill data cited by Korea in  its first written subm ission is accurate.  It lim ited 
its objections to whether it was proper to com pare im port volumes to mini-mill ship ments that  
included both commercial and internal s hipments (the so-called "d ouble count").  As Korea n oted in 
its response, the m ini-mill shipments reported by Ko rea in paragraphs 170 and 171 are state d on the 
same basis that those shipments were included in the total US shipments in USITC Memorandum No. 
INV-Y-209, Table FLAT-ALT-7. 2811 It is apparent that im ports are being com pared to t otal US 
shipments reported in  Table FLAT-ALT-7, so it  is equally apparent that  im ports are properl y 
compared to the mini-mill component of that figure.2812 

7.1163 In counter-response, New Zealand notes that the United States seeks to retrospectively  justify 
the USITC's conclusions by relying on evidence that  was del eted from its report, in particular price 
information that allegedly suggested im ports were underselling m inimill production 2813  and that 
import volumes exceeded minim ill production.2814  This data can form  no part of  the record f or the 
purposes of  t his case.  The United States had to de monstrate non-attribution "explicitly, t hrough a 
reasoned and adequate explanation" before applying the safeguar d measure.  As Ne w Zeal and ha s 
pointed out, the data does not appear anywhere in the USITC Report and it  is too late to tr y to justify 
the USITC finding now, by reference to data not included in the USITC Report.2815 

7.1164 Also in cou nter-response, Japan argues that the USITC ignor ed evidence that Nucor, a 
domestic minimill, was the price leader for hot-rolled and cold r olled steel products, two of t he most 
important categories of CCFRS steel. 2816  Thisblind e ye sa ys Japan, is quite s urprising, since the  
                                                      

2810 United States' written reply to Panel question No. 40 at the second substantive meeting. 
2811 Korea's second  written su bmission, paras. 17 0-171; Table FLAT-1 (US Exh ibit 60), and  Pu blic 

Versions of Su pplemental Material Cited  in  Views of Commissioners in Investigation No. TA-201-73, Steel, 
Memorandum No. INV-Y-209 (1 May 2002) ("USITC Memorandum No. INV-Y-209") (Exhibit CC-90).  

2812 Korea also points out that, as noted at the Second Substantive Meeting, any "double counting" issue 
is th e d irect resu lt of th e overly bro ad d efinition of the flat-ro lled like p roduct.  No Resp ondent at th e ITC  
endorsed the "flatrolled" like product. Respondents clearly argued that slab, hot-rolled, cold-rolled, corrosion-
resistant, and plate constituted five separate like products. 

2813 United States' first written submission, paras. 508, 473-474, relying on Table Flat-1 in the USITC 
Report Vol. II at Flat-4, which has been blanked out. 

2814 Ibid., para . 512, relying on  Table Flat-1 in the USITC Report, Vol. I I at Fl at-4, wh ich has bee n 
blanked out. 

2815 New Zealand's second written submission, para. 3.137. 
2816 Joint Respondents' Post  Hearing Brief on Flat-Rolled Steel (1  Oct. 2001) (filed by the Law Fir m 

Willkie Farr & Gallagher) at 94 (Exhibit CC-53) (At the US ITC's hearings in  the recent AD inv estigation of 
hot-rolled steel, Nu cor's CEO  testifie d, "If ou r ord er book  is weak i n t he present quarter, w e w ill l ower our 
prices to increase orders.  What happened in 2000?  A period of very strong demand for hot-rolled.  By the end 
of the first quarter and through the year, our order book for hot-rolled was falling.  We responded by reducing 
our prices."  Ibid., citing Certain Hot -Rolled Steel from Argentina and South Africa, USITC Pub. 3446, Inv . 
Nos. 701-TA-404 (Final) and 731-TA-898 and 905 (Final) (Aug. 2001), Transcript at 57-58 (statement of Mr. 
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USITC had explicitl y relied on t his evidence in ot her recent trade proceedings involving cold rolled 
steel.2817 2818 

7.1165 Japan also s ubmits2819 that the USITC ignored data showing that minimills gained market  
share with lower prices, particularly in 2000 and 2001: 

Table 14:  Minimill / Import / Integrated Market Shares2820 
 

Period Import Share Minimill Share Integrated Share 
1H00 26.7%  21.8% 51.5% 
2H00 22.2%  25.9% 51.9% 
1H01 13.1%  31.4% 55.5% 

 
7.1166 According to Japan, not surprisingly, given that in 2001 most import sources were shut out of 
the market by anti-dum ping and count ervailing duties orders, minimills were disproporti onately the 
beneficiaries, gaining twice as much market share as integrated firms. 

7.1167 Japan subm its that the U nited States again tr ies to shift the focus to foreign capacity. 2821  
Japan reiter ates that this c omparison of crude aggr egate capa city is incorrect.   Since virtually  all 
United States capacity  s tays i n the  United States  m arket, minimill cap acity rem ains al most 
exclusively in the United States market.  Moreover, the USITC knows that minimills historically have 
priced to fill their mills, and try to maintain high rates of capacity utilization.2822  With such a business 
model, new minimill cap acity is m uch m ore likel y to affect domestic price levels than foreign 
capacity.2823 

7.1168 Japan also su bmits that the United Stat es also tr ies to shift the focus to aggregate ship ment 
levels. 2824  However, in doing so, the United States fa ils to acknowledge that minim ills produc e 
predominately plate, hot-rolled, and co ld rolled steel, and produce only  limited galvanized steel an d 
no slab. 2825  The United State s also considers only  the le vel of shipments, not the trends over tim e.  
From 1999 t o 20 01, when the d omestic industr y began to expe rience problems, im port shipm ents 
were falling and minimill shipments were increasing.2826 

                                                                                                                                                                     
DiMicco).  He also stated, "Based on our previous experience, we believe as a low-cost producer worldwide its 
certainly b etter to run at  h igh cap acity u tilization with l ow prices th an at lo w cap acity u tilization with low 
prices."). 

2817 See Exhibit C C-34, Certain Cold-Rolled Steel Products from Argentina, Brazil, Japan, Russia, 
South Africa and Thailand, Inv. Nos. 701-TA-393 and 731-TA-829-830, 833-8324, 836, and 838 (Final) USITC 
Pub. 3283 (Mar. 2000) at 22-23. 

2818 Japan's second written submission, para. 145. 
2819 Japan's second written submission, para. 146. 
2820 United States' first written submission, Exhibit US-60. 
2821 United States' first written submission, para. 511. 
2822 Joint Respondents' Prehearing Brief on Cold Rolled Steel (11 Sept. 2001) (filed by the Law Firm of 

Willkie Farr & Gallagher) (d iscussing how the Un ited St ates d omestic in dustry has con sistently created  an d 
fully u tilized i ts produ ction facilities as evid enced by increasing sh ipments th roughout th e p eriod) at 20-23 
(Exhibit CC-53). 

2823 Japan's second written submission, para. 147. 
2824 United States' first written submission, para. 512. 
2825 USITC Report at 65 ("Hot rolled steel is the primary commercial product for minimills."). 
2826 Japan's second written submission, para. 148. 
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Legacy costs 

7.1169 Korea argues  that there is no question that leg acy costs wer e a si gnificant factor explaining 
the poor condition of the  industr y.  K orea, Chin a, New Zealand  and Brazil argue that the USITC 
acknowledged that legac y costs were causing injur y to  the domestic industr y at the sam e tim e a s 
imports.2827 

7.1170 Korea and Brazil assert t hat, without question, the  USITC appr eciated the severity of the 
legacy cost situation.  Even with import relief, the USITC admitted that the future viability and health 
of the industry could only be ensured by addressing these costs.2828 New Zealand further notes that the 
USITC found that the funding of legacy costs is a "v exing problem for the domestic industry ";  that 
these costs " have prevented needed consolidation within the domestic  industry "; poi nted to "[t]he 
difficulties in meeting these obligations"; described  them as a "longstanding problem"; and concluded 
they "may have left certain m embers of the domestic industry less able to com pete with low-priced  
imports".2829 

7.1171 However, according to K orea and Brazil, the US ITC then reject ed the im portance of legac y 
costs clai ming that "respondents have offered no reason why  t he industr y's longstanding problems 
would cause no injury in 1996 or 1997 but then begin to depress prices and strangle revenue in 1998-
2000".  Brazil argues that this statement defies th e record and  ignores the dram atic distinctions  
between different seg ments of the indu stry on  this issue. 2830  Kore a argues clearly , legacy costs 
continued to significantly impact the health of the industry and legacy  costs w ere the reaso n that the  
integrated sector performed m ore poorl y t han t he m inimill sector of t he industr y.  Therefore, 
according to Korea, the USITC should have identif ied, distinguished, and separated those i njurious 
effects of legacy  costs, which they so clearly  u nderstood, before concluding t hat th ere wa s a 
substantial relationship between imports and the serious injury to the industry.2831 

7.1172 Brazil argues that the USI TC's cursory examination and explanation of the legacy  cost issue  
did not m atch what the U SITC clearly saw as a significant problem for the in dustry.  According to 
Brazil, implicit in its statements was the reality  that legacy costs were affecting the domestic industry 
at the sa me time as i mports.  However, Brazil argues that the  USITC did not ensure that it was not 
imputing to i mports injury caused by  this other ad mittedly important factor and that, therefore, the 
USITC's analysis was not sufficient to meet the standard of Article 4.2(b).2832 

7.1173 In response, the United States notes th at in its analy sis, the USITC acknowledged that the  
legacy costs had been, an d continued to be, a long  term obstacle to the prospects of consolidation in 
the industry.2833   It noted, however, the issue of the industr y's legacy costs had predated the period  of 
investigation and that thes e costs had not preven ted the industr y from earning a reasonable rate of  
return in 199 6 and 199 7, before the surge of im ports in 1998. 2834  Moreover, althoug h the USIT C 
explicitly recognized that the burden of  legacy  costs varied between producers and had left certain  
producers more vulnerable to injur y from imports, it found that there was no record evidence linking 
                                                      

2827 Korea's second written submission, para. 177;  China's first written submission, paras. 359 and 362;  
New Zealand's first written submission, para. 4.163; Brazil's first written submission, para. 204. 

2828 Korea's first written submission, para. 129;  Brazil's first written submission, para. 207. 
2829 New Zealand's second written submission, para. 3.130. 
2830 Korea's second written submission, para. 177;  Brazil's first written submission, para. 204. 
2831 Korea's first written submission, para. 131. 
2832 Brazil's first written submission, para. 207. 
2833 USITC R eport, p. 6 4.  Indeed, t he USITC's fact ual repo rt set s fo rth a lengthy discussion of t he 

impact these costs have had on the industry's condition.  USITC Report, p. OVERVIEW-31-35. 
2834 USITC Report, p. 64. 
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legacy costs to the price declines th at caused serious injury to the industry during the latter part of the 
period of inv estigation.2835  Accordingl y, t he USITC reasonabl y discounted these costs as an o ther 
factor causing injury to the industry during the period of investigation.2836 

7.1174 In counter-response, New Zealand argues 2837 that despite the fact that the USITC clearly 
appreciated the severity of the legacy cost situation, the USITC still managed to conclude, a gainst the 
weight of its own reasoning and the evidence, that legacy costs, 

"[A]re not responsible for the low prices th at have injured the ind ustry. We therefore 
find that legacy  costs are not a source of injur y to the domestic industry equal to or 
greater than increased imports."2838 

7.1175 New Zealand argues that there is an obvious non-sequitur here – why  was the USITC only  
prepared to take legacy  costs seriously if they depressed domestic prices, having just listed a  range of 
other negative impacts? 2839 

7.1176 The United States argue s further that the US ITC's finding that legacy  costs had not  
contributed t o the declines in the indu stry's condition duri ng th e period is full y supp orted b y th e 
record evidence.  In this regard, the USITC prepared an analy sis of  the financial im pact these costs  
had on the financial results of the industry in its Report. 2840  That analysis shows not only that legacy 
costs did not  contribute t o the declines in t he industry's financial condition during the period from 
1996 to 2000 but that the change in these "costs" actually benefitted the industry  with respect to it s 
operating results during t his period. 2841  I n this regard, that analy sis shows that  the aggregat e net 
period cost f or steel prod ucers who had either defi ned benefit or defined contribution plans actually 
declined over the period;  more specifically, the aggregate net periodic cost of the post-em ployment 
pension and non-pension benefits for both defined benefit and defined contribution employers fell by 
US$447 million during the period from 1996 to 2000.2842  Since these are the costs that are reflected in 
the operating  results of th e industry2843, the industr y's "legacy  costs" did not increase the industry' s 
costs over the period, as com plainants suggest;  instead, the industry's legacy "costs" actually reduced 
the industry's aggregate COGS over the period, thus  increasing the industry's operating income levels 
somewhat during the period of investigation.2844 

                                                      
2835 USITC Report, p. 64. 
2836 United States' first written submission, para. 503. 
2837 New Zealand's second written submission, para. 3.130. 
2838 USITC Report Vol. 1, p 64. 
2839 New Zealand's second written submission, para. 3.131. 
2840 USITC Report, Table OVERVIEW-9. 
2841 USITC Report, Table OVERVIEW-9. 
2842 USITC Report, Table OVERVIEW-9.  In this regard, the aggregate net periodic cost for these firms 

for legacy costs consistently declined during the period, from 1.123 billion dollars in 1996 to 834 million dollars 
in 1998 to 676 million dollars in 2000. Ibid.  The aggregate net periodic cost of these expenses is calculated by 
adding t he net periodic costs (o r benefits) of post-employment pensi on an d n on-pension benefits f or de fined 
benefit pl an e mployers t o t he net pe nsion plan e xpense an d other post-employment be nefits f or defined 
contribution plan em ployers.  Ibi d.  These are t he am ounts recognized i n a c ompany's ope rating i ncome 
statements.  Ibid. 

2843 It is important to note that the items marked "amounts recognized in financial statements" in Table 
OVERVIEW-9 re flect liability or asset am ounts that ar e included i n a com pany's balance s heet, not its  
statements of operating results. USITC Report, pp. 33 and 35. 

2844 United States' first written submission, para. 504. 
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7.1177 The United States argues that the US ITC was therefore correct when it fo und t hat the 
industry's leg acy costs had not contrib uted to the serious injur y being experienced by  the  industr y 
during t he period of inv estigation.  Although t he co mplainants correctly  note that the USITC 
recognized that legacy costs represented a "vexing problem" for the industry, they ignore the fact that 
the USITC clearly stated that the legacy cost issue was a problem predating the period of investigation 
that would hinder the industry 's future  efforts to ad just, but  di d not contri bute significantly to  the 
pricing or cost issues that caused the industry's injury during the period of investigation.2845 

7.1178 In counter-response, New Zealand submits that  the USITC Rep ort actually  concluded the 
opposite.  It conceded a range of injurious effects caused by legacy costs, but then sidelined them.  As 
a result, it made no atte mpt whatsoever to assess th eir nature and extent and their injurious effect as 
separated and distinguished from increased imports.2846 

7.1179 Brazil argues that despite the fact that the USIT C notes that "the issue of legac y costs varies  
tremendously among domestic producers", no effort was made by the USITC to disting uish between 
producers with m assive le gacy cost burdens and producers with no such burdens.  In t he CCFRS 
industry, it would have discovered th at the distinc tion falls alo ng t he t ype of technolo gy used t o 
produce steel.  Integrated mills shoulder an overwhelmingly disproportionate share of the legacy costs 
within the industry .  Yet, according to Brazil, the USITC's analysis was oblivious to the distinction, 
including what it meant for the integr ated industr y as massive i ncreases in minimill capacity  wer e 
being ramped up well into 2000.2847  In this regard, New Zealand argues that the fa ct that "the burden 
of legacy co sts varies tremendously a mong dom estic prod ucers" is n ot a rea son to  dism iss legacy  
costs a s a cause of injury.  In fact, a ccording to N ew Ze aland, it confir ms t he conclusion already  
reached that this sim ply served to intens ify the already severe effects on integrated m ills of domestic 
intra-industry competition.2848 

7.1180 In New Zealand's view, the fact that the problem of legacy costs may have predated the period 
of investigation and did not comprise a new issue for the industry, is irrelevant if, as they  did, those 
costs continued to erode c ompetitiveness and profit during that period.  New Zealand submits that in  
terms of Article 4.2(b), t hey "are causing inj ury t o the domestic industr y at the sam e time [as 
increased imports]".  New Zealand also argues that the fact that certain parts of the industry were able 
to operate profitabl y at o ne point in t he period of  investigation is also, by itself, irrelevant:  The 
question is whether lega cy costs nevertheless caused injury , at this or at other points. 2849   New 
Zealand submits that clearly, the fact that legacy costs have been present for some time is irrelevant so 
long as legacy costs are still "causing i njury to the domestic industry at the s ame time as [increased 
imports]", in terms of Article 4.2(b). 2850 2851  

7.1181 New Zealand notes costs of between US$30 and US$65 per ton of steel produced b y 
integrated mills existed, totalling across the industry between US$1.7 and US$3.6 billion.  In terms of 
current costs, integrated produ cers survey ed by the  USITC had to cover US$742 m illion in post 

                                                      
2845 United States' first written submission, para. 505. 
2846 New Zealand's second written submission, para. 3.133. 
2847 Brazil's first written submission, para. 206. 
2848 New Zealand's first written submission, para. 4.167. 
2849 New Zealand's first written submission, para. 4.166. 
2850 New Zealand's first written submission, para 4.166. 
2851 New Zealand's second written submission, para. 3.134. 
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employment benefits in 2 000.  F urther, duri ng the sam e y ear, the benefit  obli gations of steel 
producers surveyed by the USITC exceeded fund assets by US$6.6 billion.2852 

7.1182 Korea notes2853 that the United States now cites  tables in the Staff Report and data to sugges t 
that the short-ter m portion of legacy costs, whic h, say s Korea, were enorm ous, declined somewh at 
during the pe riod.2854  Korea submits that whether or not they  declined, the absolute weight of such 
legacy costs on the performance of the inte grated producers in the industry  is undeniable2855 and was 
reaffirmed by  the USITC in its rem edy recommendation to the  President.  As Co mmissioner Okun  
observed: 

"[W]hile the  Commis sion did not find these alternative cau ses [pension costs,  
healthcare costs, environmental clean-up costs, and certain labor-related issues] to be  
a more important cause of injury...than imports, this does not mean that these i ssues 
should not be addressed as part of a remedy that will facilitate positive adjustment to 
import competition by lowering costs and allowing the industry to restructure."2856 

7.1183 China and New Zealand argue that the USITC's analysis of legacy costs fails t o identify and 
explain the nature and extent of th e injurious effects of legacy costs  as distinguished from the alleged 
injurious effects of increased im ports, and to est ablish explicitly through a reasoned and a dequate 
explanation, that injury caused  by this factor is not attributed to increased imports. 2857 In particular, 
China argues that the USITC failed to explain why legacy costs were a proble m, how this  problem 
impacted on the situation of the industr y, how leg acy costs had prevented needed consolid ation and 
the result that this had on the industry.2858 

Buyer consolidation 

7.1184 China argues that the USITC acknowledged  bu yer consolidatio n as a cause of inj ury.2859  
China further argues that the USITC failed to explain the nature and extent of that impact.  According 
to China, it is not enough to merely state that a factor cannot, on its own, explain a substantial decline 
in prices.  Ra ther, the require ments of the Agree ment on Safeguards dictate that the injurious effects  
of all factors be identified.2860 

7.1185 In defence, the United States argues t he US ITC a ddressed the argument made by  foreign 
respondents that bu yer consolidation  had im pacted the bargaining power and profit s of the 
industry.2861   After recognizing that  there had been s ome consolidation of  b uying operations by 
automotive manufacturers and other s teel purchasing sectors, the USITC discounted t his factor as a 
cause of injury, noting that it had been on-going for a number of years and that it pre-dated 1998, the 
                                                      

2852  New Zealand 's first written sub mission, paras. 4 .164-4.165;  New Zealan d's second written 
submission, para. 3.133. 

2853 Korea's second written submission, para. 179. 
2854 United States'  first written submission, para. 504. 
2855 The Ch airman of Bet hlehem Steel sp ecifically testified  as to th e m agnitude of th ese co sts, as  

Commissioner Okun noted: "We now have 13,000 active workers trying to su pport 74,000 dependent families 
which is over a hundred thousand actual people that small work base is trying to support."  USITC Report, Vol. 
I, p. 442, n. 70 (Exhibit CC-6). 

2856 USITC Report, Vol. I, p. 442, n. 69 (emphasis added) (Exhibit CC-6). 
2857 China's first written submission, para. 368;  New Zealand's first written submission, para. 4.162. 
2858 China's first written submission, para. 368. 
2859 China's first written submission, paras. 359 and 364. 
2860 China's first written submission, para. 370. 
2861 USITC Report, p. 65. 
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year of the import surge. 2862   Moreover, it stated that  it f ound no evidence indicating that  this  
consolidation had an impact on domestic pricing or  that it had be en a cause of serious injury to the  
industry.2863   

7.1186 The United States argues that given tha t China has not offered any  substance to support i ts 
arguments, it  is cl ear that  the USITC 's findings in  this regard ar e re asonable and that the USITC 
properly discounted the argument that purchaser  c onsolidation was a source of injury to the 
industry.2864 

7.1187 China argues that purchaser consolidations are an on-going process covering the whole period 
of investigation.  As they are able to reduce th e bargaining power and the profit margins of domestic 
producers, the USITC should have distinguished these effects from the impact of imports and nourish 
its findings with 'substance'.  China submits that the USITC failed to do so.2865 

Poor management 

7.1188 China notes that the respondents argu ed before  th e USITC that bad corp orate decisions 
increased companies' debt load and were responsible for poor financial performance and bankruptcies.  
According to China, the USITC, in re sponse, m erely stated that  since the fi nancial position of  the 
industry "weakened after imports surged", it resulte d from injury caused by  increased imports and, 
thus, poor financial decisions cannot be a cause of injury, especially since increased debt l oad cannot 
explain the price decline s.  China argues that this is not an answ er.  When the USITC states that a 
factor is not a cause because another factor is the cause, it does not give the reasons why the former is 
not a cause.  In China's view no explanation whatsoever was provided.2866 

7.1189 In response, the United States notes that the USITC addresse d the argument made by 
importers an d foreign pr oducers that bad management decisions, such as the industr y's capital 
investment decisions, had caused injury  to the industry . 2867   The USITC found this argu ment 
"unpersuasive", noting that the increased debt load  and other m anagement decisions of the  industry 
did not explain the decline in prices that occurred during the period. 2868  Moreover, the USITC s tated 
that the record showed th at substantial declines in the industr y's performance first began in 19 98, 
when i mports surged into the market and began driving prices downward. 2869  It noted that these  
imports prevented the industry  from maintaining or achieving high levels of profitability  and that the 
industry's degree of debt was a result of that import com petition, rather t han being a  cause o f 
injury.2870  In sum , the USIT C properly identified the natu re and extent of the injury caused by this  
other factor, found t hat there was no evidence that bad management decisio ns caused injur y to the 
industry, and reasonably dismissed this alleged "injury" factor as a possible source of injury.2871 

                                                      
2862 USITC Report, p. 65. 
2863 USITC Report, p. 65. 
2864 United States' first written submission, para. 517. 
2865 China's second written submission, para. 222. 
2866 China's first written submission, para. 375. 
2867 USITC Report, p. 64. 
2868 Ibid. 
2869 Ibid. 
2870 Ibid. 
2871 United States' first written submission, paras. 515-517. 
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7.1190 The United States argues that given tha t China has not offered any  substance to support i ts 
arguments, it  is cl ear that  the USITC 's findings in  this regard ar e re asonable and that the USITC 
properly discounted the argument that poor management was a source of injury to the industry.2872 

NAFTA imports 

7.1191 China notes that the determination of the ex istence of a causal link between the increased  
imports and serious injury  to the domestic certain flat steel industry, which is found in t he USITC 
Report was made on the grounds of data which included imports from NAFTA countries.  However, 
China believes that, since imports from NAFTA count ries were excluded from the application of t he 
safeguard measure, the US ITC had to deter mine whether total increased i mports, with the exception  
of imports from NAFTA-countries, caused serious injur y to the domestic industry.  China argues that 
as a result, since the determ ination of causality  re quired that "increased i mports" onl y c onsist of 
imports originating from non-NAFTA countries, the movements in imports from Canada and Mexico 
had to be reg arded as "an other factor". Article 4.2(b) of the Agre ement on Safeguards also required 
that injury caused by  movements in imports from  Canada and Mexico not be attributed to increased  
imports (from non-NAFTA countries).2873 

7.1192 China further argues that i n the Supplementary Report, the USITC was requir ed to assess t he 
injury caused by  im ports from Mexico  and Canada and to ensure that this injur y would not be 
attributed to increased imports from non-NAFTA countries.  China argues that it did not do so.  China 
further argues that the USITC provided no explanation whatsoever that injury caused by imports from 
Mexico and Canada wa s not attributed to increased  i mports and there is no reason to believe that 
injury caused by imports from Mexico and Canada were not in fact attributed to increased imports.2874 

7.1193 In this regard, the European Comm unities notes that the USITC concluded that  imports from 
Mexico accounted for a substantial share of total imports and "contributed importantly" to injury.  The 
European Communities no tes that the P resident later decided to exclude im ports from Mexico fro m 
the scope of the measure. 2875  China notes t hat Canada and Mexico  belonged to the five top suppliers 
of CCFRS pr oducts during the period of investigation.  The rate of  increase in i mports from Mexico 
was higher than the rate of increase in total imports, and the  AUV for i mports of the product  
concerned from Mexico were consistently below average unit value of imports from other sources2876- 
able to undersell United States  producers.2877 

7.1194 In light of t he foregoing, t he European Communities, China New Zealand and Brazil sub mit 
that, clearly, the NAFTA im ports that were exclude d from the measure wer e an "other" factor for the 
purposes of non-attribution.  However, t he United Sta tes failed to analyse this factor and to establish  
explicitly that its effect s were not  attributed to non-NAFTA i mports. 2878   Mor e particularly, t he 
European Communities argues that despite finding that Canada was one of the top five importers and 
that Mexican imports contributed importantly to the serious injury suffered by the domestic industry, 
the USITC did not undertake a non-attribution anal ysis for t he injurious effects of these excluded 
imports.   
                                                      

2872 United States' first written submission, paras. 515-516. 
2873 China's first written submission, para. 380. 
2874 China's first written submission, para. 383. 
2875 European Communities' first written submission, para. 469. 
2876 USITC Report, Vol. I, p.66. 
2877 China's second written submission, para. 224. 
2878 European Communities' second written submission, para. 376;  China's second written submission, 

para. 224;  New Zealand 's written reply to Panel question No. 82 at th e first substantive meeting;  Brazil's first 
written submission, para. 230; 
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7.1195 The United States si mply insists that it is not re quired to undertake such an analy sis.  For the  
United States' response, see paragraph 7.1066 et seq. 2879 

7.1196 Brazil argue s that the U SITC's treat ment of  injury and causation was perfunctory a nd 
inadequate with regard to NAFTA i mports.  Th e USITC only  noted that "…we would have reached  
the same result had we excluded im ports from Canada from our injur y analysis."  Yet, according to 
Brazil, the general discussion of causation and the role of alternative causes by the USITC never once 
mentioned the role of non-NAFTA im ports as distin guished from all im ports.  Brazil argues that no 
attempt at factual  analysis for non-NAFTA i mports was ever attempted.2880  Brazil argues that the  
USITC's response to the USTR with regard to NAFTA imports was no better than its original analysis.  
In Brazil's view, there w as no factual analy sis and only the s imple state ment that "the  sa me 
considerations that led us to conclude that in creased im ports of  CCFRS ar e a substantial cause of 
serious injury  to the d omestic industry are also app licable to increased imports of CCFRS from  all 
sources other than Canada and Mexico."2881 

7.1197 Relying upon the Appellate Body decisions in US – Wheat Gluten and US – Line Pipe, Brazil 
argues that a cursory  USITC analy sis of non-N AFTA im ports does not meet the p arallelism 
requirement under the Agreement on Safeguards.  In  the i nstant case, Brazil argues that the  USITC 
did not conduct any specific evaluation of non-NAFTA imports as required by parallelism.  Rather, it  
evaluated NAFTA im ports, concluding that  the ex clusion of  NAFTA im ports would  not  change its 
findings of i njury and causation as to total im ports.  Brazil sub mits that in doing do, it repeated the 
very same mistakes previously highlighted by the Appellate Body.2882  Brazil argues that the USITC's 
unsupported conclusion that it "woul d have reached the sa me result"  in justify ing the exclusion 
NAFTA countries from  the reco mmended measure was the very same language the Appellate Bod y 
found to fail the parallelism requirement in US – Line Pipe.  Brazil asserts that the statement does not 
meet the obligation to  explain how the facts support a finding that non-NAFTA imports alone caused 
serious injury or threat of serious injury.2883 

7.1198 Brazil further argues that the USITC failed to fulfil its obligation to provide a "reasoned and  
adequate explanation that  establishes explicitly" th at i mports alone caused serious injur y to t he 
domestic industry because it failed to establish that  non-NAFTA imports alone caused serious injury; 
its conclusions about the causal link between non-NAFTA imports and serious injury were vague and 
merely im plied or suggested why  non-NAFTA im ports alone caused serious injur y.  T he USITC' s 
analysis therefore did not satisfy the parallelism requirement.2884 

Existing anti-dumping and countervailing duty proceedings and orders 

7.1199 Korea and Brazil note that the USITC adm itted that anti-dumping and countervailing duties 
orders "to some extent staunched the flow of imports after 1998".2885  However, Korea argues that the  
USITC failed to properly  consider the effect  of anti-dum ping and count ervailing dut ies, which  
substantially limited import volumes and repaired injury caused by unfairly traded imports.  The vast 

                                                      
2879 European Communities' second written submission, para. 376. 
2880 Brazil's first written submission, para. 230. 
2881 Brazil's first written submission, para. 230. 
2882 Brazil's first written submission, para. 231. 
2883 Brazil's first written submission, para. 232. 
2884 Brazil's first written submission, para. 233. 
2885 Korea's first written submission, para. 139;  Brazil's first written submission, para. 208. 
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majority of i mports which had increased in the  1997-1998 per iod were hot -rolled products which  
were subject to significant restrictions in the form of anti-dumping and countervailing duties.2886  

7.1200 Brazil argues that, in fact, overall, imports were down significantly from 1998 levels, and flat 
in 1999 and 2000.  Indivi dual imports subject to anti-dum ping and countervailing duties orders and 
investigations were down sharply.  For  finished CCFRS products, the trend was also down sharply.   
According to Brazil, only  slab imports increased, driven by the domestic industry's own demand for 
that product.2887 

7.1201 Korea argues that the s cope of the injury  caused by unfairly traded im ports and repaired by 
the anti-dumping and countervailing duties orders should have been separately  identif ied and 
separated.  Such an analysis, if performed, would have shown that the inj ury remaining was that 
caused by the other factors discussed above.2888 

7.1202 In response, the United S tates argues that, as a leg al matter, th ere is  no provision in the  
Agreement on Safeguards that requires a co mpetent authority to exclude imports subject to anti-
dumping or c ountervailing duty orders from its calc ulus of assessing the cont ribution of  imports to  
injury.  On t he contrary, t he basic prov isions of the Agreement on Safeguards require a com petent 
authority to assess serious injury and ca usation by examining whether "imports" – that is, all imports, 
not only "fairly traded" imports –  have caused serious injur y to the domestic industry producing the 
like or directly competitive article.  Indeed, unless a particular exception in the Agreement applies, the 
remedy im posed must appl y t o all im ports of  the product co ncerned "irrespective of its source", 
without regard to whether so me imports are subj ect to anti-dumping or countervailing dut y orders.  
The Agreement does not  suggest that a co mpetent authorit y should treat im ports subject to 
anti-dumping or countervailing duty orders as though they were a "non-import" injury factor.2889 

7.1203 The United States also submits that the  premise of B razil's and Korea's argument is that th e 
imposition of anti-dumping or countervailing duties on imports from a particular countr y eliminates 
all of the injurious effects t hese imports have had, or could have, on an industry .  Under the AD and 
SCM Agreements, an investigating authorit y may impose duties on im ports if dum ped or subsidized 
imports are causing "material" injur y to a dom estic industr y producing the like prod uct.  As the  
Appellate Body has stated, the "materi al" injury  standard contained in these Agree ments r equires a  
lower amount of injury than does the "serious injury" standard of the Agreement on Safeguards.  Thus, 
an investigating auth ority need o nly determ ine in an anti -dumping or  countervaili ng d uty 
investigation whether there is the requisite am ount of  inj ury – i.e., "m aterial" injur y – needed to  
satisfy the requirements of the AD and SCM Agreements;  the authority has no need to assess whether 
the industry is suffering a higher – i.e., "serious" – le vel of injur y than the "m aterial" level required 
under the AD and SCM Agreements. 2890  Accordingly, alth ough anti-d umping duties and  
countervailing duties are r emedial duties intended to offset the level of subsidies or the amount of 
"dumping" found for imports from a country and, by doing so, to remedy the "material" injury caused 
by these dumped or subsidized i mports, they do not, and indeed may not, offset all of the injury that 
an industry can suffer as a result of tho se imports.  Indeed, oftentimes, the orders do not  offset all of 
the material injury caused by unfairly traded imports even after their imposition.  In other words, even 
with the i mposition of duties to offset t hese "unfair" trade practic es, imports subject to anti-dumping 

                                                      
2886 Korea's first written submission, para. 139. 
2887 Brazil's first written submission, para. 209. 
2888 Korea's first written submission, para. 140. 
2889 United States' first written submission, para. 524. 
2890 United States' first written submission, para. 525. 
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an countervailing dut y orders can still cause additional injury to the industry that would qualify  as 
serious injury under the Agreement on Safeguards .2891 

7.1204 The United States argues  that indeed, the record  did n ot sh ow that the or ders im posed on  
CCFRS products during t he period of  investigation had elim inated the injurious effects of these 
imports.  Th e United States subm its that, as the U SITC correctly n oted in  i ts decision, a lthough 
imposition of orders on hot-rolled carbon steel and pl ate stemmed the flow of t hese imports to som e 
extent, the record data sh owed that reasonably  substantial volumes of im ports fro m the countries 
covered by the orders still continued to enter the United States, as did much more substantial volumes 
of imports from countries not covered by the orders.  For example, despite the fact that anti-dumping 
duty or ders were im posed on carbon  steel plate imports fro m China, Russia and the Ukraine in 
October 1997, China, Russia and the Ukraine remained the third, fourth and ninth largest exporters of 
plate to the United States in the year 2000.2892  Moreover, even with the im position of anti- dumping 
duty orders on hot-rolled s teel from Russia, Japan, and Brazil, prices for hot-rolled steel continued to 
be depressed in t he m arket after i mposition of the orders.  A lthough anti- dumping orders wer e 
imposed on these imports in June and July 1999, the USITC correctly noted, the "corrosive effects" of 
these low-priced i mports still continued to im pact the industry's pricing levels, as evidenced by  the 
fact that the pricing levels for hot-rolle d did not come close to recovering to their 1997 le vels, even 
after imposition of the orders.  On the c ontrary, after imposition of these orders,  the record indicate d 
that hot-rolled prices conti nued declining through th e end of  June 2001, after a sm all initial boost i n 
the first two quarters of 2000.2893 

7.1205 In counter-response, Korea argues that  the Un ited States mischaracterizes Korea's argument 
regarding the required non-attribution analysis with respect to unfair trade prac tices remedied by anti-
dumping and countervailing duties orders. 2894  Korea is not m aintaining that the i mposition of thes e 
duties on imports automat ically eliminated "all of th e injurious effects".  Rather, Korea's position is 
that the United States had to examine the extent to which the orders and duties had eliminated some or 
all of the inj urious effects of im ports.  Clearly , the orders could have re medied the injury caused b y 
unfairly traded i mports entirely  or to some extent .2895  According to Korea, the USITC did not 
investigate this and merely conclude d that "the  orders had not full y eli minated the injurious 
effects".2896  In Korea 's view, this "analy sis" does not establish the e xtent of injury  caused by  those 
unfairly traded im ports and accordingly  remedied b y such orders, if any , and therefore, th e United  
States has not complied with its obligations under Article 4.2(b) of the Agreement on Safeguards.2897 

7.1206 Korea sub mits, however, that the United St ates failed to examine the anti-dum ping and 
countervailing duties orders and its remedial effects on the injury caused by unfairly traded imports to 
the industry concerned in the current case. 2898 

                                                      
2891 United States' first written submission, para. 526. 
2892 United States' first written submission, para. 528. 
2893 United States' first written submission, para. 529. 
2894 United States first written submission, para. 525. 
2895 Korea's second written submission, para. 182. 
2896 United States'  first written  submission, para. 528.  It is interestin g that the United States suggests 

that i mports of p late con tinued to  en ter at in jurious lev els wh en imports o f plate h ad declined so  low as the 
result of anti-dumping and countervailing duties orders that even the domestic industry conceded that imports of 
plate were not causing injury to plate producers.  See Korea's first written submission, para. 88 and footnote 131. 

2897 Korea's second written submission, para. 183. 
2898 Korea's second written submission, para. 184. 
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Economic analyses submitted to the USITC 

7.1207 For a broade r discussion on this issue  see paragrap h 7.997 et seq.  In addition, Japan and 
Brazil argue that instead of attempting to separate and distinguish alternative causes as required by the 
Agreement, the USITC held steadfast to rudim entary (and often wrong) trends analy sis as the so le 
means of assessing the eff ect of alternative causes on the performance of the d omestic industry.  The 
USITC had at its disposal econo metric studies cont aining evidence of the r elative role of different 
causes, which dem onstrated qualitatively  and qua ntitatively that sever al o f these causes wer e 
dramatically more im portant than  im ports and that  one could  separate and di stinguish t he various 
economic factors.  However, the USITC dism issed these studies that had been prepared by  
respondents with respect to the three most important CCFRS products – hot-r olled steel, cold-rolled  
steel, and corrosion resistant steel.2899 

7.1208 Japan and Brazil argue that the USITC i gnored these studies, although they were a prominent 
part of the respondents'  written briefs and oral presenta tions at the hearing.  In the final decision, the 
USITC made little m ention of t hem, relegating a refere nce to them  to a footnote and, thus, provided 
scant recognition of what could have been the most relevant evi dence for meeting the obli gation to 
separate and distinguish the role of alternative causes.2900 

7.1209 Japan and Brazil further argue that the USITC also seems to have ignored  its own staf f 
assessment of the studies.  In a m emo requested by Commissioner Bragg, USITC staff reported that 
both the respondents' and the petitioners' econometric studies demonstrated that the im ports of cold-
rolled steel and corrosion resistant steel had no discernible impact on domestic price levels.  The only 
point of disagreement was with respect to hot-rolled steel.  Brazil and Japan argue that this consensus 
evidence by all of the econom ists that cold-rolled and corrosio n resistant im ports had no effect on 
domestic price levels was simply ignored by the USITC.2901 

7.1210 Japan and Brazil also argue that whe reas th e studies provided product-specific data, the  
USITC seemed content to discard the m ore specifi c evidence in light of its single like product that  
combined all CCFRS products.  Brazil a nd Japan submit that the USITC did have to consider specific  
product pricing evidence as it was impossible to generate prices for "CCFRS steel".  However, Brazi l 
argues that when it came to considering product-specific economic studies which led to conclusions it 
did not like, the USITC "placed little weight" on them, opting instead to rely on aggregate information 
for its super generic – like product.2902 

7.1211 In response, the United States argues that the USITC properly dismissed the conclusions in 
the econometric study  and those in a similar study  submitted by the domestic industry because both 
studies had " serious" methodological l imitations.  Th e two studie s in question  both  purported to be 
comprehensive econom ic studies establishing t he extent to whi ch im ports im pacted pricing in  the  
CCFRS market.  Not surp risingly, the stud y submitted by  the do mestic industry  purported to show 
that "i mports were the most i mportant determ inant of the decline in domesti c hot- and cold-rolled  
steel products", while the study submitted by foreign respondents purported to show that imports were 

                                                      
2899 Japan's first written submission, para. 276;  Brazil's first written submission, para. 212. 
2900 Japan's first written submission, para. 278;  Brazil's first written submission, para. 213.    
2901 Japan's first written submission, para. 280;  Brazil's first written submission, para. 214.    
2902 Japan's first written submission, para. 279;  Brazil's first written submission, para. 215. 
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not a particul arly im portant factor in pr ice dec lines f or hot-rolled, cold-rolled and galvanized (i.e.,  
corrosion-resistant) steel.2903 

7.1212 The United States sub mits that, as can be seen fr om the staff memorandum analy sing t he 
studies, the USITC's eco nomic staff found  that t he econom ic "m odels" in both st udies contained 
substantial analy tical flaws.  The USITC staff f ound that the d omestic industry 's study  was flawed  
because it assu med, without lay ing an evidentiary foundation, that integrated producers would m ake 
changes in their production patterns due to changes in profitability levels.  M oreover, the st aff noted 
that the domestic industry's study failed to make the necessary distinctions between factors reflecting  
demand variations and variations in  domestic and foreign competition in the market.   As a result, the 
staff concluded, the domestic study  sim ply di d n ot provide sufficient stati stical eviden ce of its  
conclusions, that is, that the "effect of i mport competition was significantly  greater than the effect of 
other factors".  In other words, the USITC staff found  that the auth or of the study  had not proved his 
thesis.2904 

7.1213 According to the United States, the USITC staff found that the study submitted by the foreign 
respondents had serious methodological flaws as well.  Its most significant flaw, they noted, was that 
the study was not actuall y a "form al" economic model but sim ply reflected an "inform al" argument 
that "'massive' increases in domestic capacity, primarily by low-cost mills, [had] driven down prices".  
The staff not ed, the study 's "main argument [,] that domestic co mpetition was the biggest  source of 
domestic price decline[,] is only weakly supported by the empirical results".  In their final word on the 
matter, the USITC economic staff stated that the author of the study "did not provide evidence that the 
effect of import prices and volumes was significantly less than the other factors".  In other words, the 
USITC staff found that the author of this study had not provided support for his basic argument.2905  In 
sum, the USITC reasonably chose to di scount these studies because the USITC and staff bot h found 
the two studies to be deeply flawed.2906 

7.1214 In counter-response, Japan argues that the Pa nel sh ould read the  m ain bod y of the USIT C 
staff memorandum, not ju st the su mmary conclusi ons to which  the United States tries to direct 
attention.  T he main body m akes clear two ke ys points.  First, the criticism  of how  the i nterested 
parties' study modeled intra-industry competition applies only to that factor – not to the ot her factors 
that were studied.  Thus, the USITC's own staff economists implicitly embraced the findings about the 
relative roles  of demand and im ports, changing raw materi al prices and imports, and domestic  
capacity and  im ports.  Even if o ne were to discou nt interested parties'  arguments about minim ill 
competition, the other factors overwhelmingly  matter more than imports in explaining price declines.  
There is simply no basis in the body of the memorandum to support the overbroad conclusion that the 
interested parties'  studies should be rejected. 2907  Japan s ubmits that, t he USITC st aff memorandum 
notes that the  domestic industry study and the inter ested parties' study  reached essentially  identical 
conclusions on cold rolled  steel and galvanized st eel.  Both studies found that i mports of those two  
key CCFRS products had  no  m eaningful effect on  price levels. 2908  In Japan's view, the USITC 
ignored this finding because it substantially  undercut its decision t o bundle vari ous CCFRS products  
into one like  product.  Having decided on such  an over-broad like product grouping, the  USITC 

                                                      
2903  United States' first written submission, para. 519;  United States' seco nd written submission, 

para. 132. 
2904 United States' first written submission, para. 520. 
2905 United States' first written submission, para. 521. 
2906 United States' first written submission, para. 522. 
2907 Japan's second written submission, para. 153. 
2908  USITC Staf f Me morandum ( EC-Y-042) to  C ommissioner Br agg, Inv. No. TA-2 01-73 Steel  

(22 October 2001) (Exhibit CC-10). 
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proceeded to ignore any inconvenient e vidence about the individual steel products that made up t hat 
grouping.  I n the end, a single Commissioner requested an analy sis from a staff econom ist to justif y 
ignoring the studies.2909  The resulting pe rfunctory m emorandum contained a conclusion t hat on ly 
loosely co nnected to the discussion in  the main bod y of the m emorandum.  The Co mmission then  
largely ignored the studies, rather than giving them the careful attention they deserved.2910 

7.1215 The United States responds by  noting t hat the models submitted by both the respondent and 
domestic parties during t he steel investigation did  not in dicate that im ports of carbon fl at-rolled 
merchandise had a minimal impact on dom estic cold-rolled and corrosion-resistant prices d uring the 
period of investigation.  As Brazil should be aware, the econometric model provided by the domestic 
steel industry to the USITC was intended to sh ow that imports of carbon flat- rolled steel " were the 
most important factor for determining the price of flat steel products" in the US market.  In addition to 
claiming that imports of plate and hot-rolled steel had important price effects on the domestic price of 
plate and hot-rolled steel products, th e model also showed that im ports of cold-rolled steel had  
important "own price" eff ects on dome stic cold-rolled prices in the US market, while the price of all  
carbon flat-rolled imports had important price effects on  the price of galvanized  (corrosion-resistant) 
products.  Fu rther, as the economic consultant for the domestic industry testified during t he hearing, 
the dom estic ind ustry's model also sh owed that de mand and t he price of fa ctor inp uts h ad onl y a 
"secondary impact" on domestic prices, while capaci ty utilization was not statistically significant and 
had a small effect on domestic prices.2911  

7.1216 The United States also submits that the foreign respondents' economic model did not quantify 
the overall level of injur y caused by imports.  As both Japan and Brazil concede2912, the model only 
purported to estimate the effect s of imports on dom estic prices, which is only one of several factor s 
that should be considered by a co mpetent authority under the Agreement on Safeguards.  The model 
did not "qua ntify" the ef fects of im ports and other injur y factors on  the i ndustry's pro duction, 
shipment, or sales revenue levels, its productivity and employment levels, its capacity utilization rates, 
its profitability levels, or its capital investment levels.2913  In other words, neither Japan nor Brazil has 
come clos e to describing a model that addresses all of the factors set forth in the Agreement on  
Safeguards. 

7.1217 The United States notes that although Japan and Brazil explicitly concede that the  Agreement 
on Safeguards does not require the use of econom etric models, Japan and  Brazil assert that a 
competent au thority must, in fact, use an econometric analysis in its analy sis if such an an alysis is  
submitted by a party to the  investigation and the data is available.2914  The Agreement on Safegu ards 
simply does  not contain  language suggesting that  pa rties hav e a right to dictate the analytical 
methodology that sho uld be used b y a competent authority in its causation an alysis, nor have Japan 
and Brazil pointed to any such language in the Agree ment.2915  While parties  are cle arly free to 
suggest possible analy tical approaches during the co urse of an investigation, the Agree ment does not 
require the competent authority to respond to these suggestions by conducting a full-blown causation 
analysis to account for eve ry methodology offered b y the parties.   Moreover, as long as the United 
States co mplies with its obligation to adequately and clearly explain why there is a "genuine and 
                                                      

2909 Ibid. 
2910 Japan's second written submission, para. 154. 
2911 United States' written reply to Panel question No. 38 at the second substantive meeting. 
2912 Japan's written  reply t o Panel qu estion No. 85 at the first sub stantive meeting;  Brazil 's written  

reply to Panel question No. 85 at the first substantive meeting. 
2913 United States' second written submission, para. 133. 
2914 Japan's written  reply t o Panel qu estion No. 85 at the first sub stantive meeting;  Brazil 's written  

reply to Panel question No. 85 at the first substantive meeting. 
2915 See Agreement on Safeguards, Article 3.1. 
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substantial" causal link between imports and the serious injury being suffered by the industry, there is 
nothing in the Agreement that suggests that United States must "test" its conclusions b y performing a 
series of economic modelling exercises.2916 

Failure to provide a reasoned and adequate explanation 

7.1218 The European Communities, Japan and Brazil argue  that the USITC Report fails to meet th e 
standard of "an adequate explanation" which "addresses fully the nature and complexities of the data". 
2917  In particular, Brazil notes that the USITC identif ies in its report six "alternate sources of injury" 
that were the source of exhaustive discussion during the USITC investigation.  Japan and Brazil argue 
that the USITC failed to meet its obligation in e xplaining the effects of these other factors.  Japan  
argues in particular that with respect to  the USITC' s explanation of how it met the non-attribution  
obligation, t he USITC discussion is di sappointingly sparse.  Althoug h t here had been ext ensive 
argumentation and data on each of the a lternative causes, the USITC devotes only a paragraph or two  
to su mmarily dis missing t hese alt ernative caus es.2918  The European Co mmunities, Japan and New 
Zealand and Brazil argue that what little explanati on was offered did not meet the requirement t o 
"establish explicitly, with a reasone d and adequate explanation" that  injury caused by these factors 
was not attributed to increased imports as most recently reiterated by the Appellate Body in US – Line 
Pipe.2919 

7.1219 Japan argues  that ea ch of the factors  discussed ab ove was i mportant and collectively  they 
severed any credible connection between im ports and the condition of the domestic industry.  If  one 
combines the impact of the other factors, and compares them to imports, a reasonable authority simply 
could not conclude that imports caused the problems.2920  Japan further argues that the effects of these 
various factors are interrelated and mutuall y reinf orcing, particularly at the  end of the period of  
investigation, when the U nited States industr y enco untered its o nly significant decline in  operating 
results.2921  Yet, Japan argues  that the USITC analy sis provides no discussion of these interac tions.  
Instead, the USITC superficially  evaluated the im portance of each other factor in isolation relative to  
increased imports, and di d not either separate or di stinguish the  injur y attrib utable to such other 
factors, thus failing to meet its obligation to address fully the complexities of the data.2922 

7.1220 In response, the United States submits that like Japan, the United States agrees that the effects 
of m ost injury factors, including inc reased im ports, are oftenti mes "interr elated and mutually 
reinforcing" and are therefore difficult to disentangle.  Similarly, the United States agre es that, when 
one of these factors intensifies its injurious effect ov er time, it is likely that it will also inte nsify the 
injury experienced by the industry due to the interplay of that factor with other factors causing injury, 
such as increased i mports.  In fact, it is preci sely for these reasons that the United States has 
consistently taken the position in WTO disputes that it is not realistic as an economic matter to expect 
a co mpetent authority  to precisely identify and separate the injury e ffects of indi vidual f actors in 
complex and sophisticated m arkets, such as the steel market. 2923   Nonetheless , Japan is clearly 
mistaken in asserting that a co mpetent authority  must assess whe ther imports are a more important 
                                                      

2916 United States' second written submission, para. 134. 
2917  European Commu nities' first written  submissio n, para. 468;  Jap an's first written  sub mission, 

para. 251;  Brazil's first written submission, para. 160. 
2918 Japan's first written submission, para. 251; Brazil's first written submission, para. 178. 
2919  European Commu nities' first written  submissio n, para. 476;  Jap an's first written  sub mission, 

para. 251, New Zealand's first written submission, para. 4.138;  Brazil's first written submission, para. 178. 
2920 Japan's first written submission, para. 282. 
2921 Japan's first written submission, para. 283. 
2922 Japan's first written submission, para. 285. 
2923 United States' first written submission, para. 532. 
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cause of seri ous injury  than all other possible f actors before i mposing a safeguards remedy .  The  
Agreement on Safeguards si mply does not contain a require ment that a competent authority find that 
the injurious effects of imports are greater than the  cumulated effects of all other injurious factors.  In 
fact, the Agreement contains no language requiring a competent authority to weigh the importance of  
the injurious effects of increased imports against any factor, either individually or collectively, nor has 
Japan pointe d to such a  require ment in its argum ent.  Instead, as long as there is a "genuine and  
substantial" causal relationship between increased imports and a significant ove rall impairment in the 
condition of the industry, and as long as the competent authority does not attribute the effects of other 
factors causing injur y t o im ports, the requirements of the Agre ement on Saf eguards  are  satisfied.  
Indeed, even the Appellate  Body has interpreted the Agreement as requiring a competent authority to 
"separate and distinguish" the injurious effects of individual factors causing inj ury from one another 
when performing its injury  analysis.  Even thoug h this separation and distinction of indivi dual injury 
factors may be "difficult", the Appellate Body has directed that it be done.2924 

7.1221 The United States argues  that accordi ngly, in its  steel deter mination, the USITC has taken  
great pains to identify the nature and scope of the injury caused by both imports and other individual 
factors, to assess the exte nt of inju ry, if any , that each of these indi vidual factors has caused to the  
industry, an d to ensure that it does not  attribute the effects of n on-import factors to im ports in its 
causation analysis.  Indeed, even Japan appears to concede that the United States did actually "isolate" 
the injurious effects of eac h of the factors by  evaluating the im portance of each factor in relation to  
increased i mports.  The USITC's effo rts in this regard are in full com pliance with the principles 
outlined by the Appellate Body in US – Wheat Gluten and other cases,  i.e., that competent authorities 
"separate" and "distinguish" the e ffects of increased imports from those of all other individual injury 
factors in safeguards investigations.2925 

7.1222 The United States argues  that the  USITC's causa tion anal ysis with respect to CCFRS is a 
well-reasoned and cogent analytical discussion that takes into account the comp lexities of a large and 
sophisticated market for a raw material critical to  any  large econom y.  In its  analy sis, the  USITC 
performed a thorough and objective analysis of the record.  It established that there was a genuine and 
substantial causal link between trends in the volum e and market share of im ports of CCFRS and the 
significant declines in the condition of  the CCFRS industry during the latter half of the period of  
investigation.  Moreover, the USITC analy sed a number of other f actors alleged to be causi ng injury 
to the industry (such as demand declines, increased domestic capacity, and intra-industry competition), 
identified the nature and scope of the injury caused by these factors, if any, and ensured that it did not 
attribute the effects of the se factors to i mports.  The USITC's a nalysis is  fully consistent with the  
requirements of the Agreement on Safeguards .2926 

Relevance of like product analysis for CCFRS 

7.1223 Japan and B razil argue that the USI TC's di scussion of alternative causes illustrates the 
difficulties, if not the error, in findin g a single super-generic like product that combined all CCFRS 
steel.  According to Brazil and Japan , there was si mply no means of an alysing such an abstraction.   
All the pertinent data and underlying factors coul d only be assessed for specifi c products, reflecting  
the vastly different producers, products and markets involved. Japan and  Brazil refer in parti cular to 
differences in demand2927, excess capacity2928, intra-industry competition.2929  Yet, the USITC seemed 

                                                      
2924 United States' first written submission, para. 533. 
2925 United States' first written submission, para. 534. 
2926 United States' first written submission, para. 536. 
2927 Japan's first written submission, para. 288;  Brazil's first written submission, para. 217. 
2928 Japan's first written submission, para. 288;  Brazil's first written submission, para. 217. 



WT/DS248/R, WT/DS249/R, 
WT/DS251/R, WT/DS252/R, 
WT/DS253/R, WT/DS254/R, 
WT/DS258/R, WT/DS259/R 
Page 408 
 
 
to believe it could m easure such indicia as total combined demand or capacity  in a coherent manner 
that could s upport its  causation findin gs.2930  Japan and Brazil argue that these distinctions a nd the  
degree to which the USITC ignored t hem, demonstrate the failure of the USITC to m eet the standards 
set by Article 4.2(b) by distinguishing and evaluating different injurious effects caused by  alternative 
factors.2931  Brazil and Japan also argue that by its use of an overly broad single "like" product, itself a 
violation of United States  WTO obligations, the USITC co mpounded the d epth of its errors by 
forcing itself into a flawed analytical approach to causation.2932 

7.1224 Japan, Korea and Brazil also argue that the USITC failed to satisfy  t he non-attribution 
requirement under the second sentence of Article 4.2(b) of t he Agreement on Safeguards because, 
amongst oth er things,  th e USITC's flawed like-product m eant that t he US ITC violated  the non-
attribution requirement under Article 4.2(b), second sentence, as i nterpreted by the Appellate Body.   
Specifically, grouping "unlike" products and industries together makes it impossible to separate an d 
distinguish causal factors, since the "other factors" affecting each like product var ied in relevance and 
scope depending on the like product analysed.2933  

7.1225 According to Korea, by  incorrectly defini ng the l ike product, the USITC, in essence,  
attributed ca usation for all CCFRS pro ducts to increased i mports of hot-rolled steel alone.2934  The 
failure to properly define the like product masked the actual effects of other factors on the industry.2935  
The European Co mmunities, Kore a a nd Brazil al so argue tha t when the domestic ind ustry is 
improperly defined, a co mpetent authority cannot identify any distinction in the perform ance of the  
merged industries.2936 

7.1226 New Zealand argues that an analysis of whether increased imports have caused serious injury  
to a dom estic industr y cannot be carried out if th at industr y is incorrectly identified.  Assessing  
causation in respect of th e wrong do mestic industry  must also  lead to a "legal mistake as regards 
causation itself" because A rticle 2.1 requires, as a prer equisite to apply ing a safeguard meas ure, that 
increased i mports have caused seriou s injur y "to the domesti c industr y that produces like … 
products".2937  The European Co mmunities, Korea and Brazil argue that, likewise, when distinct like  
products are improperly merged, it is impossible to determine the causal importance of the individual 
like products on the industry producing the merged products.2938  Korea elaborates that by im properly 
defining the like product, the causation analysis cannot properly assess the weight and signifi cance to 
be given to a particular "other factor" of injur y since each f actor may affect each actual like product 
differently.2939  The Europea n Comm unities sub mits that  im properly com bining like pr oducts an d 

                                                                                                                                                                     
2929 Japan's first written submission, para. 289;  Brazil's first written submission, para. 218.  
2930 Japan's first written submission, para. 286;  Brazil's first written submission, para. 216. 
2931 Japan's first written submission, para. 290;  Brazil's first written submission, para. 219. 
2932 Japan's first written submission, para. 291;  Brazil's first written submission, para. 219. 
2933 Japan's written  rep ly to  Panel q uestion No. 80 (a) at t he first sub stantive m eeting; Korea's first 

written sub mission, para. 122; Ko rea's secon d written su bmission, para. 131; B razil's written rep ly t o Panel 
question No. 80 (a) at the first substantive meeting. 

2934 Korea's first written submission, para. 104. 
2935 Korea's second written submission, para. 131. 
2936 European C ommunities' wri tten rep ly to  Panel qu estion No. 80 at th e first su bstantive m eeting;   

Korea's written reply to  Panel q uestion No. 80 at th e first su bstantive meeting; Brazil's written  reply to  Panel 
question No. 80 at the first substantive meeting. 

2937 New Zealand's written reply to Panel question No. 80 at the first substantive meeting. 
2938 European C ommunities' wri tten rep ly to  Panel qu estion No. 80 at th e first su bstantive m eeting; 

Korea's written reply to Panel question No. 80(a) at the first substantive meeting;  Brazil's written reply to Panel 
question No. 80 at the first substantive meeting. 

2939 Korea's written reply to Panel question No. 80(a) at the first substantive meeting. 
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domestic industries creates the possibil ity that increased imports which are not causing serious injur y 
to the ind ustry producing the like pro duct may  be  found to ha ve caused serious injur y t o another 
industry which has been artificially included in the definition of industry.2940 2941 

(ii) Tin mill products 

Decision-making 

7.1227 China and Norway  note that the only  commissioner who voted i n the affirmative concerning 
tin mill, and who defined tin mill as a separate like product, is Commissioner Miller.  Consequently, it 
is the determi nation of Commi ssioner Miller which becomes relevant to exam ine, for she is the onl y 
Commissioner to have made a separate determination for a product on which the President imposed a 
separate saf eguard m easure. 2942   China argues that as the other two Commis sioners, Bragg a nd 
Devaney, developed t heir analy sis on a different  like product'  definition, t heir findi ngs do not 
represent a correct basis f or the exam ination of t he tin mill products.  If the basis of the findings is 
erroneous, it  is logical that the result of the analysis cannot l ead to a correct determination .2943  
Similarly, the European Communities argues th at it cannot s ee how the findings of  the two 
Commissioners who found increased imports, serious injury and causation for CCFRS as a whole can 
purport to provide a reasoned and adequate explanation of a causal link between increased imports 
and serious injur y for a p roduct which they  never disaggregated from the whole.  While the United  
States may wish to rel y on t hese deter minations, they cannot  be regarded under the  Agreement on 
Safeguards as even purp orting to provide a r easoned and a dequate explanation sufficient to  
demonstrate the causal link required b y Article 2.1 and Article 4.2 of the Agreem ent on Safeguard s.  
Thus, it is only  Comm issioner Miller' s analy sis which can purport to provide such a reasoned and 
adequate explanation and thus only her analysis which requires examination.2944 

7.1228 The United States notes t hat several complainants mistakenly assert in their  briefs that the  
President relied solely  on Co mmissioner Miller' s causation findings for tin mill products when  
determining to impose a safeguard remedy on tin mill steel.   Three Commissioners found that tin mill 
steel was causing serious injury to the domestic tin  mill industry:  Commissioners Miller, Bragg and 
Devaney.  Commissioner Miller found tin m ill steel  to be a separate like product and made an  
affirmative injury finding f or that product, wh ile Commissioners Bragg and Devaney found tin m ill 
steel to be part of the same like product as other CCFRS and m ade an affirm ative determination for 
that like product. 2945  Under the United States statute, the President cannot de cide to treat a n 
affirmative finding of one Commissioner as a basis for imposing a remedy, as the complainants allege.  
Instead, under the United States statute, the President may only impose a remedy if at least one-half of 
the Commissioners then in office m ake an affir mative finding of injury and causation.  In this case,  
the President was only  able to im pose a remedy on ti n mill products because th ree of the six sitting 
Commissioners had foun d that tin m ill steel, whet her or not treated as a separate like product, had 
caused serious injury to a domestic industry.  In fact, in his official announcement of the imposition of 
these remedies, the President specifical ly stated that he considered the "determinations of the groups 
of Commissioners voting in the affirmative with regard to" tin mill products to be the determination of 
the USITC.   In other words, the President sp ecifically and clearly  identified the affirm ative 

                                                      
2940 European Communities' written reply to Panel question No. 80 at the first substantive meeting. 
2941 Brazil's written reply to Panel question No. 80  at the first substantive meeting. 
2942  China's first written  submission, p ara. 509; Ch ina's seco nd written  submission, para. 272;   

Norway's first written submission, para. 315. 
2943 China's second written submission, para. 274. 
2944 European Communities' second written submission, para. 379. 
2945 United States' first written submission, para. 538. 



WT/DS248/R, WT/DS249/R, 
WT/DS251/R, WT/DS252/R, 
WT/DS253/R, WT/DS254/R, 
WT/DS258/R, WT/DS259/R 
Page 410 
 
 
determinations of Commissioners  Miller, Bragg and Devaney as the decision of the Commi ssion for 
tin m ill steel.   Accordingl y, even though com plainants argue otherwise, the President' s rem edy 
finding does not indicate that he adopted the like product decision or injury finding of Commissioner 
Miller as his own.2946 

7.1229 On the basis of the foregoing, the United States ass erts that it is incorrect bot h legally and 
factually for the complainants to assert that the Presi dent adopted the injury and causation findings of 
Commissioner Miller as the sole grounds for his fi ndings.  Nonetheless, beca use the co mplainants 
focus their arguments concerning ti n m ill prod ucts al most entirely on Commissioner Miller's 
causation analysis for tin mill, the United States also focuses its discussion on Co mmissioner Miller's 
analysis as well. 2947  However, the United States does note that co mplainants have not seriousl y 
challenged the affirmative findings of Co mmissioners Bragg and  Devaney  with respect to  tin mill 
products and  other CCFRS products.  Accordingl y, the co mplainants have failed to make a prima 
facie case showing that Commissioners Bragg and Deva ney's analysis with respect to these products 
violated the  causation requirem ents of the Agreem ent on  Safeg uards.  T he Panel should  therefore 
should fi nd t hat the causation anal ysis of th ese Commissioner s has not been placed at i ssue by 
complainants in this proceeding and should find th at the deter minations of these Co mmissioners are 
proper under the Agreement.2948 

7.1230 Further, the United States argues that t he complainants' argument ignores the f act that there 
was, in actuality, a substantial degree of agreem ent between Commissioner Miller and the other three 
Commissioners with respect to the basic legal issues in the case.   In this regard, Commissioner Miller 
agreed with and joined t he findings of the t hree other Comm issioners that tin m ill steel was the 
appropriate like product, that there had been in creased imports of tin m ill steel  during the period of 
investigation, and that the  industr y had suffered ser ious injur y d uring t he period of i nvestigation.  
Moreover, Commissioner Miller also identified sim ilar conditions of co mpetition as governing the 
manner in w hich imports and domestic merchandise competed in the market and even identified the 
same other factors that might be causing injur y to the industry in her analysis.  While she disagreed 
with respect t o whether imports were a substantial cause of the serious injury being suffered by  the 
industry, there was, nonetheless, a substantial agreement on the basic issues dri ving the case.2949  The 
United State s argues, fu rther, that the si mple f act that thre e Co mmissioners disagreed wit h 
Commissioner Miller no m ore makes her decision unreasonable than does Commissioner  Miller' s 
disagreement with those three Co mmissioners make  their decision unreasonable.  To  put  it  another 
way, Comm issioner Miller and t he three other Commissioners all anal ysed a com plex record, 
thoroughly discussed the  record evidence r elating to causation, and issued a d ecision that i s cogent 
and reasonable.  The issue for this Panel, theref ore, is whether Commissioner Miller perf ormed an  
adequate and thorough analysis of the record and established that there was a ge nuine and substantial 
causal relationship between increased imports and the declines in the industry's condition.2950 

7.1231 In counter-response, Korea notes that according to the United States, the USITC relied on the 
affirmative determinations of Commissioners Bragg and Devaney as well as Miller's.2951  Nonetheless, 
the United States only  analy ses the causation anal ysis of Co mmissioner Miller alone and fails to  
explain how t he affirmative dete rminations of Commissioners Bra gg and Devaney  support causation 

                                                      
2946 United States' first written submission, para. 539. 
2947 United States' first written submission, para. 540. 
2948 United States' first written submission, para. 541. 
2949 United States' first written submission, para. 569. 
2950 United States' first written submission, para. 570. 
2951 United States' first written submission, paras. 538-541. 
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with respect to tin m ill products. 2952  Korea subm its that, in fact, the failure by the United States to 
explain how the affirmative de terminations of Commissioners Bragg and Devaney  support an  
affirmative finding of  causation with r espect to tin mill products  is exactl y t he point .  The  United  
States cannot explain it because those Commissioners did not perform that analysis.  In the absence of 
such analysis of increased i mports of ti n mill or an  analysis of the causes of i njury to the domestic 
producers of tin mill products alone, these Commissioners cannot show any coincidence of trends nor 
causation.2953 

Factors considered by the USITC 

Declining demand 

7.1232 The European Communities points out that Commissioner Miller noted that declining demand 
"may account in part f or the fact that th e industry was already  in a weakened state in 1 996".2954 The 
other Commissioners who exam ined tin m ill products  as a separate product concluded that "the 
decline in consum ption of tin m ill products is an  im portant cause of the injur y suffered by  the 
industry" which, together with purchaser consolida tion and t he fact that a substantial propor tion of  
imported pro ducts were not ava ilable dom estically, was such as to lead to the  conclusion that  
"increased imports is not a cause that is greater than any other cause".2955 The European Communities, 
China and Norway argue that it is quite clear that Commissioner Miller and the other Commissioners 
considered th at declines in dem and were a cause of the seriou s injur y t hroughout the period of 
investigation.  That the financial performance of the dom estic industry wor sened when demand 
increased does not mean that demand declines are not a cause of the industry's injury.2956 

7.1233 The European Communities, Japan and Brazil sub mit that Commi ssioner Miller's conclusion 
that "declining demand is not a cause o f serious inju ry to the domestic indust ry that is eq ual to or 
greater than increased i mports" does not, as the Appellate Bo dy has held in the past, purport to 
separate and distinguish the injurious effects of other factors from  i mports, and ensure that such  
effects are n ot attributed to increased i mports.2957 The United States cannot dress up this failu re.2958  
Further, China and Norway argue that there is no information on the role that this factor played and to 
what extent it was responsible for  the serious  injur y to  t he industr y, althoug h t hree other 
commissioners stated that "the evidence dem onstrates that the  decline in the consum ption of tin m ill 
products is an important cause of the injury suffered by the industry".2959 

7.1234 According to Japan and Brazil, the other three Commissioners, finding a separate like product, 
found declini ng dem and to be an  im portant alternative cause. 2960  In contrast, a ccording to  J apan, 
Korea and Brazil, Commissioner Miller asserted that demand recovered in 1999, but i gnored the fact  
that the increase was modest, only 5%, and short-lived.2961  In 2000, demand fell lower than 1998, and 

                                                      
2952 Korea's second written submission, para. 150. 
2953 Korea's second written submission, para. 151. 
2954 USITC Report, Vol. I, p. 309. 
2955 USITC Report, Vol. I, p. 76-77.  
2956 European C ommunities' seco nd written  sub mission, para. 381; Ch ina's first written su bmission, 

para. 513;  Norway's first written submission, para. 321. 
2957 USITC Report, Vol. I, p. 309.  
2958 European C ommunities' seco nd written  sub mission, para. 381; Jap an's first written su bmission, 

para. 297; Brazil's first written submission, para. 261. 
2959 China's first written submission, para. 516;  Norway's first written submission, para. 324. 
2960 Japan's first written submission, para. 297;  Brazil's first written submission, para. 261. 
2961 Japan's first written submission, para. 297;  Korea's first written submission, para. 145; Brazil's first 

written submission, para. 261. 
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in 2001 demand was at record lows for the period. Japan and Brazil assert that such a narrow focus on 
a single year simply cannot satisfy the  demands of Article 4.2(b) for a careful review of the entire  
period.2962 

7.1235 The United States argues t hat Commissioner M iller thoroughly discussed the nature and the 
extent of the injury that was attributable to demand declines during the period.  She noted that demand 
had been declining generally in the tin mill market and that it had declined ove rall during the period.  
She correctly noted,  however, that the industry lost significant market share and suffered its  heaviest 
losses of the period in 1999, despite the fact that demand increased considerably in that year.  In other 
words, as she found , demand declines could not possibly have con tributed to t he serious declines in 
the condition of the industry that occurred during 1999, when demand was, in fact, increasing.2963  By 
performing an analysis that assessed whether imports caused injury to the  industry during a period of 
increasing demand, she was able to distinguish t he effects of the demand declines later in t he period 
from those attributable to imports in 1999.  As a result, Commissioner Miller was able to ensure that it 
did not attribute the injury caused by these later demand declines to imports.2964 

7.1236 The United States also argues that Commissioner Miller recognized that t here was not a 
correlation betwe en changes in dem and and chang es in the  industry 's prices and operating m argins 
during the pe riod of investigation itself.  Although Commissioner Miller reco gnized that the long -
term decline in demand might have caused the industry  to be in a weakened state prior to the  period, 
she also correctly noted that de mand changes did not appear to correlate directly to changes in the 
industry's condition.  For  example, in 1999, when demand increased to the same  levels seen in 1996 
and 1997 (the beginning of the period), the indus try's unit prices and operati ng incom e margins 
dropped dramatically.  As Commissioner Miller reas onably noted, if change s in dem and had been a 
cause of deterioration in  the ind ustry's conditi on during the period of i nvestigation, the domestic 
industry sh ould have ex perienced some recovery  in 19 99 wh en dem and increased considerably .  
However, the industr y's condition did not improve.  Instead, due to the massiv e surge of imports in 
that year, the industr y lost  significant market share and experie nced its heaviest losses of the entire 
period of investigation.2965 

7.1237 China further argues that given that Commi ssioner Miller identified decline in dem and as an  
alternative source of the  i njury, decline in demands as an 'other' injurious f actor should ha ve been 
subjected to a non-attribution analysis.2966  China subm its that for the  purpose of the non-attribution 
analysis, the competent au thority is required to iden tify and separate the eff ect of the 'other' factor . 
Instead Commissioner Miller analysed imports only.  According to China, moreover, she disregarded 
the part of t he period of  investigatio n when de mands were declining an d instead, analy sed the  
increased imports in the absence of the  "other" factor, i.e. when de mands were increasing.2967  China 
argues that this see ms to be a very weak argu mentation an d questions h ow  one  coul d perform 
identification of nature and extent of a factor if the subject of the identification is not present.2968  
China submits that it is evident that the United States  failed to rebut China's argument.  According to 
China, the injurious effects  of this 'other ' factor were not properly assessed and it was not e stablished 

                                                      
2962 Japan's first written submission, para. 297;  Brazil's first written submission, para. 261. 
2963 USITC Report, p. 309. 
2964 United States' first written submission, para. 558. 
2965 United States' first written submission, para. 557. 
2966 China's second written submission, para. 277. 
2967 China's second written submission, para. 279. 
2968 China's second written submission, para. 280. 
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in a clear and unambiguous way that the effects of the demand decline were not attributed to increased 
imports.2969 

Purchaser consolidation 

7.1238 China states that it believes that Commissioner Miller acknowledged that purchaser  
consolidation was causing injury .2970  In particular, China and Norway  argue that Commiss ioner 
Miller's conclusions regarding purchaser consolid ation indicate that she beli eved that purchaser  
consolidation was a cause of serious i njury, although this factor was not chiefly responsibl e for the 
injury.2971 Similarly, the European Co mmunities notes that Co mmissioner Miller found that i mports 
were "chiefly responsible" for the decline in i ndustry performance in 1999, without separating and 
distinguishing the injurious effect of purchaser cons olidation, which, must be presu med to be partly 
responsible for some of the injury suffered.2972 China and Norway argue that Commissioner Miller did 
not give any inform ation on the role of purchaser consolidation. 2973  The European Commu nities 
argues that t here is nothing in the USITC Report which explains why  such purchaser consolidation 
would not , as the United States claims, have any  effect in 1999. 2974  The mere assertion that it may 
have taken place before 1999 does not prove this f act, nor does it prove that purchaser conso lidation 
was not having continuing effects in 1999.2975 

7.1239 In response, the United States notes that Commissioner M iller also ex amined whet her 
purchaser consolidation was an "other" factor that had a negative effect on the tin mill industry during 
the period of investigation.2976  In her analysis of this issue, she explained, in a reasoned and thorough 
manner, the nature and e xtent of  the i njurious effects of purcha ser consolidation during the period.   
After performing her analysis, she reasonably concluded that purchaser consolidation was not a factor 
that contributed significantl y to the decline in the industr y's condition during the pe riod of 
investigation.  According to the United States, in her analy sis, Commissioner Miller discussed the 
nature and extent of purchaser consolidation in detail. 2977  She first noted that the number of large ti n 
mill purchasers declined from 49 in 1990 to 26 in 2000,  with four to six manufacturers accounting for 
75-80% of all consumption in 2000.2978  She also recognized that this consolidation  had enhanced the 
negotiating power of purc hasers in the tin m ill market during this period. 2979  However, she also 
correctly noted that most of this consolidation occurred prior to the period of investigation, and foun d 
therefore that purchaser co nsolidation was not a signi ficant factor i n the declines in the condition of  
the industry during 1 999, 2000, and 20 01.2980  In this regard, she found that price competition in t he 
market was fiercest in 1999 when imports made their largest surge into the market, which showed that 
imports, not purchaser consolidation, were "chief ly responsible" for industr y declines in 1999 and 
thereafter. Given her analysis of this issue, the United States argues that  it is c lear that Commissioner 
Miller thoroughly  and adequa tely discussed the nature and extent  of the injury caused by purchaser  

                                                      
2969 China's second written submission, para. 281. 
2970 China's first written submission, para. 512. 
2971 China's first written submission, para. 514;  Norway's first written submission, para. 322. 
2972 USITC Report, Vol. I, p. 309. 
2973 China's first written submission, para. 516;  Norway's first written submission, para. 322. 
2974 United States' first written submission, paras. 560-562. 
2975 European Communities' second written submission, para. 382. 
2976 USITC Report, p. 309. 
2977 USITC Report, p. 307. 
2978 USITC Report, p. 307. 
2979 USITC Report, p. 307. 
2980 USITC Report, p. 309 .  M oreover, she added, that this consolidation process was an i ndication of 

the in tense pricin g co mpetition between domestic p roducers and  im ports th at ex isted t hroughout th e period.  
USITC Report, p. 309. 
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consolidation.  She reasonably  found that purchaser consolidation had not been a significant cause of  
the injury the industr y suffered during the latter ha lf of the period of investig ation.  Co mmissioner 
Miller correctly acknowledged that the process of pur chaser consolidation had generally predated the 
period of  investigation and did not explain t he m assive declin es in the industry 's condit ion t hat 
occurred during 1999, 2000, and 2001.  Accordingly, she correctly found that the weight of the record 
evidence established that im ports were chiefly responsible for the declines in the industr y's condition 
in 1999 and properly discounted purchaser consolidation as a source of injury to the industry.2981  

7.1240 In counter-response, China notes that the da ta in the USITC Report indi cates that the 
consolidation process starting in 1990 resulted in four to six manufacturers accounting for 75-80% of 
all consumption of tin mill products in the year 2000.  China submits that this factor not only predated, 
but also was present during the en tire period of investigation. 2982   China c oncludes tha t the  
Commissioner wrongly identified the nature and extent  of the purchaser consoli dations and failed to 
establish that the injurious effects of this factor were not attributed to increased i mports.  The United  
States' counter-argument that the Commissioner addressed this issue adequately has no merit.2983 

Domestic overcapacity 

7.1241 Korea assert s that Co mmissioner Mi ller suggested that overcapacity  was not a probl em 
because the industr y re duced capaci ty between 1998-2001 ( after increasi ng capacity between  
1996-1998).2984  However, in 1996 the  industry achieved its highest capacity utili zation of  78.3% – 
and it increased capacity over the following two years.2985  Korea argues that in 1996, the industry had 
1 million tons of excess unused capacit y and i n 2000, that figure had gr own to 1.2 m illion tons.2986  
Korea argues that capacity  utilization of  75% and lo wer simply does not support the proposition that 
domestic excess capacity was not a more significant problem than imports.2987 

7.1242 In response, the United States argues that Commi ssioner Miller explained, in a reasoned and 
thorough m anner, the nature and extent of the e ffects of "exces s" capacity  on the condition of the  
industry.  After noting that the industry had "some excess capacity" during the early part of the period, 
she found that the dom estic industry had reduced it s capacity  in  this manner as a means o f "taking 
steps to rationalize their production" in the face of the demand declines in the tin mill market.  Having 
noted that the industry  had reduced its capacity  levels during the period, Co mmissioner Miller 
discounted this "excess" capacity  as a significant source of injury to the industr y.  In particular, she 
noted that the industry's "excess" capacity levels had not led to the declines in the industry's capacity 
utilization rates during the latter half of the peri od, noti ng t hat the industry  had reduced thei r 
aggregate capacity by 3.7 percent between 1996 and 2000, and reduced them even further in 2001.2988 

Anti-dumping orders 

7.1243 Korea argues that Commi ssioner Miller noted t hat an anti-dum ping or der was i mposed o n 
imports of tin mill products from Japan in the second half of 2000, but deter mined that imports from 
Japan continued to have a significant presence in the United States market.  According to Korea, she 
failed to note, however, that the reason for con tinued im portation from Japan was that the United 
                                                      

2981 United States' first written submission, paras.560-562. 
2982 China's second written submission, para. 283. 
2983 China's second written submission, para. 286. 
2984 USITC Report, Vol. I, p. 309 (Exhibit CC-6). 
2985 USITC Report, Vol. II, Table FLAT-18, p. FLAT-22 (Exhibit CC-6). 
2986 USITC Report, Vol. II, Table FLAT-18, p. FLAT-22 (Exhibit CC-6). 
2987 Korea's first written submission, para. 145. 
2988 United States' first written submission, para. 564. 



 WT/DS248/R, WT/DS249/R, 
 WT/DS251/R, WT/DS252/R, 
 WT/DS253/R, WT/DS254/R, 
 WT/DS258/R, WT/DS259/R 
 Page 415 
 
 
States  indust ry had explic itly agreed that a num ber of tin m ill products should be excluded from the 
anti-dumping order because the United States industry did not produce those products.2989 

NAFTA imports 

7.1244 China argues that Commi ssioner Miller' s det ermination of t he existence of a causal link  
between the increased im ports and serious injur y to the domestic tin m ill industry was made on the 
grounds of data which included imports from NAFTA countries.  However, China believes that, since 
imports from NAFTA cou ntries were excluded from the application of the safeguard mea sure, what 
had to be  determined is in fact whether total increased imports, with th e exception of im ports from 
NAFTA-countries, have caused seriou s injur y to  th e domestic industr y.  According t o China, as a 
result, since the determination of causality at hand required that "increased imports" only consisted of 
imports originating from non-NAFTA countries, the movements in imports from Canada and Mexico 
had to be regarded as "another factor".  Thus, in  respect of A rticle 4.2(b) of the Agreement on  
Safeguards, this new determinati on also required that  injury caused b y movements in im ports from 
Canada and Mexico not be attributed to  increased i mports (f rom non-NAFTA countries). 2990  China 
argues that such a new determination was not done c oncerning this product.  Chi na argues that this is 
especially surprising, given that it was acknowledged that "imports of tin mill products from Canada 
account for a substantial share of total imports and contribute importantly to the serious inj ury".2991  
Korea argues that since t he USITC di d no t pr oceed to  a new determination of causalit y between  
increased imports from  non-NAFTA countries and the serious injury to the d omestic industry, there 
was consequently a failure to ass ess t he injury  caused by  im ports fro m Mexi co and Cana da and a 
failure to ensure that this injur y woul d not be attributed to inc reased im ports fro m non-NAFTA 
countries. Therefore, the investigating authority did not comply with Articles 2(1)  and 4.2(b) of  the 
Agreement on Safeguards.2992 

7.1245 Norway note s that Co mmissioner Miller did cons ider i mports from  Canada t o "contribute 
importantly" to the serious injur y suffered by the domestic industry.  However, according to Norway , 
she did not single out these i mports and recommended that the re medy apply also to these i mports, a 
conclusion that the President did  not f ollow.  Here again, Norway argues, there is thus no  finding at 
all that this recognized injury has n ot been attr ibuted b y the  President to im ports from  other 
sources.2993 

7.1246 The European Communities argues tha t in faili ng to analy se imports from  Canada, Israel, 
Jordan and Mexico as alternative ca uses of inju ry, the USITC also act ed inconsistently  with 
Article 4.2(b).2994  The European Co mmunities adds that Commissioner Miller found that Me xican 
imports accounted for a substantial share of imports and contributed importantly to the serious injury , 
but did not subject the injurious effects of these imports to a non-attribution analysis.2995 

7.1247 For the United States' general response, see paragraph 7.1066 et seq. 

                                                      
2989 Korea's first written submission, para. 145. 
2990 China's first written submission, para. 527. 
2991 China's first written submission, para. 528. 
2992 China's first written submission, para. 529;  China's second written submission, para. 286. 
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Factors not considered by the USITC 

7.1248 The Europea n Comm unities, Japan, Korea, Norw ay and Brazil argue that the other three  
Commissioners who found a separ ate like product also found that a large portion of purchasers 
testified that the y im ported specific products th at the dom estic industr y sim ply did not make .2996  
According to Japan and Brazil, this factual finding argues strongly that imports could not be the cause 
of serious injury .  Yet Co mmissioner Miller did not address this finding at all. 2997  The Europe an 
Communities also argues that Commissioner Miller fails to deal with the extent  to which inj ury was 
caused by the massive over-capacity in the United States  industry.2998 

7.1249 In response, the United States argues that the com plainants m istakenly assert that  
Commissioner Miller "failed" to take into account th at a "substantial portion" of imports consisted of 
tin mill products that were not available domestica lly, a fact relied on by three other Commissioners 
who made a negative determination for tin m ill steel.  In fact, Commi ssioner Miller did address this 
very issue, althoug h in a  different manner th an the other Commissioners, when she found t hat 
purchasers considered imported tin m ill steel and domestic merchandise to be  substitutable for one 
another.  Because the level of substitutability  measures the degree to which products are co nsidered 
similar to one another for pricing purposes, Commissioner Miller's finding indicates that she 
concluded that the "substantial" difference in pr oduct mix between imports and domestic product did 
not significantly  affect t he extent to which i mports and domestic merchandise co mpeted in the 
market.2999  The United States subm its that, moreover, although the other three Co mmissioners found 
the percentag e of im ports that were not availabl e from the industry  t o be "sub stantial", the record  
showed that this percentage (although c onfidential) was actually substantially lower than 3 3% of all 
imported tin mill steel.  As a result, while it was clearly reasonable for the three other Co mmissioners 
to consider this percentag e to account for a "subs tantial" percentage of im ports, it was just as 
reasonable for Commissi oner Miller to consider t hat percentage did not s ignificantly r educe the 
substitutability of the imported and domestic merchandise.3000 

7.1250 China and Norway  argue  that given t hat the industry was alread y injured before im ports 
increased in 1998 and 1999 and given that the industry did not recover once imports were declining in 
2000 and int erim 2001, there had to be other existing injury factors besides im ports.  According to  
China and Norway , since, without any doubt , othe r factors existed, Commissioner Miller had the 
obligation to identify them, in order to ensure that injury would not be wrongly attributed to increased 
imports.  She did not do so.3001 

7.1251 In response, the United St ates argues t hat Co mmissioner Miller performed a thorough and  
objective analysis of the r ecord.  She established th at there was a genuine and substantial causal link 
between trends in the volume and market share of imports of tin mill steel and the significant declines 
in the condi tion of the ti n m ill industry duri ng t he last two-and-a-half years of the period of 
investigation.  Moreover, s he thoroughly assessed the nature and extent of the injury caused by  other 

                                                      
2996  European Commu nities' first written  submissio n, para. 484;  Jap an's first written  sub mission, 

para. 298;  Korea's first written  submission, para. 145;  No rway's first written  submission, paras. 336 and 337; 
Brazil's first written submission, para. 262. 

2997 Japan's first written submission, para. 298;  Brazil's first written submission, para. 262, para. 484. 
2998 European Communities' first written submission, para. 484. 
2999 United States' first written submission, para. 550. 
3000 United States' first written submission, para. 551. 
3001 China's first written submission, para. 522;  Norway's first written submission, para. 331. 
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factors in the market and ensured that she did not attribute the e ffects of these factors, if any , to 
imports.3002  

7.1252 Moreover, th e United States adds that the com plainants fail to r ecognize that there was a 
substantial degree of agreem ent between Commissi oner Miller and the other three Co mmissioners 
with respect to the  basic legal i ssues in the case.  In this regard, Commissioner Miller agreed with -- 
and joined – the findings of the three other Co mmissioners that tin mill steel was the appropriate like 
product, that there had been increased i mports of tin mill steel during the period of investigation, and  
that the industry had suffered serious injur y during t he per iod of i nvestigation.  M oreover, 
Commissioner Miller also identified si milar cond itions of  com petition as governing the manner in 
which imports and domestic merchandise competed in the m arket and even ide ntified the same other  
factors that might be causing injury  to the industry  in her analysis.  While sh e disagreed with respect  
to whether imports were a substantial cause of the serious injury being suffered by the industry, there 
was, nonetheless, a substantial agreem ent on t he basic issues driving t he case.  I ndeed, t he United  
States asserts,  the simple fact that three Commissioners disagreed with Commissioner Miller no more 
makes her d ecision unreasonable than does Commi ssioner Miller's disagreement with those three 
Commissioners make their decision unreasonable.3003 

7.1253 The European Communities also argues that Co mmissioner Miller also failed t o take note of 
the decision of Wierton (one of the major Un ited States producers of tin mill products) to cease 
production during 1999, f orcing c onsumers of tin mill products to source th eir requirements fro m 
imported pro ducts. 3004   The three Co mmissioners who found there  was no causal link between 
increased imports and serious injury found that this decision accounted for at least part of the increase 
in imports, and consequently, the poor performance of the domestic industry in 1999.  Commissioner 
Miller failed both to discuss this situation, and t o ensure that the self-inflicted injury caused by this  
decision was not attributed to increased imports. For these reasons, the USITC did not, and the United 
States cannot pretend that it did,  conduct the non-att ribution analysis required by the Agree ment on 
Safeguards.3005 

Relevance of "like product" analysis 

7.1254 The European Communities, Japan and Korea a nd Norway  note that three of the four  
Commissioners who consi dered tin m ill products as a separat e product found t hat increased imports 
were not a "substantial cause" of serious injur y.3006  Japan argues that of the four Commissioner s who 
treated tin mill products as a separat e and distinct like product, three specifically  f ound that other 
causes w ere m ore i mportant than im ports in explaining the problems in the dom estic tin m ill 
industry. 3007   These Co mmissioners found that decline in consumption of tin mill product s (as 
consumers tu rned to plastics), slow rati onalisation of dom estic c apacity, increased consolidation of 
purchasers and the fact that a "substantial portion" of imports of tin m ill products were not produced  
in the United States, meant that increased imports were not a "substantial cause" of serious injury.3008 

                                                      
3002 United States' first written submission, para. 572. 
3003 United States' first written submission, paras. 569-570. 
3004 USITC Report, Vol. I, p. 76, footnote 418.  
3005 European Communities' second written submission, para. 383. 
3006  European Commu nities' first written  submissio n, para. 478;  Jap an's first written  sub mission, 

para. 293;  Korea's first written submission, para. 142;  Norway's first written submission, para. 317 
3007 Japan's first written submission, para. 293. 
3008 European Commu nities' first written  submissio n, para. 478;  Norway's first written sub mission, 

para. 317. 
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7.1255 Korea argues  that the re maining Commissioners , Bragg and Devaney , had l umped tin mill 
products together in t he "CCFRS" like pro duct and  found serious injury on that basis.  T hey never  
even looked at other factors that were responsible  for the condition of the tin mill products industr y 
because their like product decision prevented such an analy sis.3009  According to K orea, the majority 
of Commissi oners who analy sed tin mill product s correctly  concluded tha t other causes wer e 
responsible for the condition of the United States industry producing tin m ill products.  The other 
Commissioners who fou nd serious injur y, whose deci sions were the basis for the safeguard mea sure 
imposed, fail ed to properly  separate a nd identify  th e other cau ses of injury to the United State s  
industry.3010 

7.1256 The Europea n Comm unities, Korea and Norway  note that Commissioner Miller treated tin  
mill products as a separate like produc t and yet vot ed that im ports of tin m ill products were the 
substantial cause of serious injur y.3011  She considered that the dom estic industry suffered its worst 
results in 1999, which was also the period wh en imports increased.  Comm issioner Miller accepted  
that decreasing demand may "account in part" for the weakened state of the industry.  However, it was 
not a cause of serious injury  "equal to or greater than increased im ports".  Commissioner Miller also 
concluded "that increas ed imports, not purchaser consolidation (which existe d throughout the period 
examined), were chiefly responsible for the industry 's serious dec line in 1999" and that purchaser 
consolidation was not a cause of injury "equal to or greater than increased imports".  According to the 
European Communities, it  is unclear w hether the Commissioner also considered exces s ca pacity t o 
have caused serious injury.  The Commissioner si mply states that dom estic over-capacity  was not a 
cause of injury "equal to or greater than" increased  imports.  The European Communities asserts that 
it isnevertheless clear that  the Co mmissioner also c onsidered imports from  Canada to "contribute  
importantly" to the serious injury suffered by the domestic industry.3012 

Failure to provide reasoned and adequate explanation 

7.1257 China and Norway  state that they  believe that the i njurious effects of the other factors tha t 
have caused the injury at the sa me ti me as the increased i mports have not been properly  assessed.  
Thus, it is  i mpossible to determ ine whether the injurious  effects of these factors were properl y 
separated from the injurious eff ects of the increased imports.3013  They argue that, as a re sult, it was 
not established explicitly , with a reasoned and ade quate explanation, t hat i njury caused  b y other 
factors was not attributed to increased imports.  Th is conclusion would also remain the same, should  
the Panel not agree with China that Commissioner Miller acknowledged that other factors are causin g 
injury to the dom estic in dustry at the sa me ti me a s increased i mports.3014 They further argue tha t, 
indeed, if  the  investigating authorit y believes that  an alleged factor is not causing injury, it m ust, 
likewise, explicitly , clearly and unam biguously, stat e that such a factor is not  causing i njury and 
explain the reasons why .  The explanation must be straightforward.  To proceed otherwise w ould not 
ensure that alleged facto rs have bee n exa mined closely enough to establish that they are not 
contributing to the injury. As a result, there would be no guarantee that injury  caused by other factors 
has not been wrongfully attributed to increased imports.3015 

                                                      
3009 Korea's first written submission, para. 146. 
3010 Korea's first written submission, para. 147. 
3011  European C ommunities' first written submissio n, para. 479;  Korea's first written  sub mission, 

para. 144;  Norway's first written submission, para. 318 
3012 European Communities' first written submission, para. 479. 
3013 China's first written submission, para. 517;  Norway's first written submission, para. 326. 
3014 China's first written submission, para. 518;  Norway's first written submission, para. 327. 
3015 China's first written submission, para. 519;  Norway's first written submission, para. 328. 



 WT/DS248/R, WT/DS249/R, 
 WT/DS251/R, WT/DS252/R, 
 WT/DS253/R, WT/DS254/R, 
 WT/DS258/R, WT/DS259/R 
 Page 419 
 
 
7.1258 China and Norway also argue that when Commissioner Miller placed em phasis on the 
substantial cause methodology, she f ailed to fulf ill the requi rements of Article 4.2(b) of t he 
Agreement on Safeguards.  Indeed, a co nclusion to the effect that "increased imports are a substantial 
cause of serious injury to the domestic industry in that they are a cause which is important and not less 
than any other cause", is n ot clear, unam biguous nor straightforward, since it is not established that 
other factors did  not  cause injur y and that injury caused by  other factors was not attributed to 
increased imports.  Moreover, they argue that the explanations given by the Commissioner to support 
this conclusion are not clear, straightf orward, unam biguous; they  certainl y are not reaso ned and 
adequate.3016  They submit, in particular, Commissioner Miller should have given great consideration 
to the explanations of the three co mmissioners who made a negative finding on the "substantial cause 
of serious injur y". Indeed, these three co mmissioners found that long-term continuing decline i n 
demand, the consolidated market and the fact that a substantial portion of imports were reportedly not 
domestically available cau sed serious injur y to the domestic industry.  Since half of the mem bers of 
the investigating authorit y had expli citly recogni zed that these factors were causin g injury, 
Commissioner Miller had the obligation to explain,  in her view, how injury caused by these factors 
was not attributed to imports.3017 

7.1259 Japan similarly argues that Commissioner Miller failed to separate and distinguish alternative 
causes and that given that three of her c olleagues read the record very differently, one m ight expect 
Commissioner Miller to elaborate at some length why she reached a different conclusion.  Instead, she 
provided three short paragraphs.  With respect to  each alternat ive cause, she failed to meet the 
standard required by Article 4.2(b).3018  

7.1260 The European Communities argues that having iden tified at least three alternat ive sources of 
possible serious injury, the USITC (Commissioner Miller) was under an obligation to separate out and 
distinguish the effects of the different factors and ensure that no such effects were attributed to serious 
injury allegedly  caused by  increased i mports.  Th e European Communities, Japan and Korea argue 
that this was not done, and the United States is  i n breach, therefore, of it s obligations  under 
Article 4.2(b).3019 

7.1261 The United States responds b y arguin g that  Commissioner Miller establish ed, throu gh a 
thorough and objective assess ment of the record evid ence, a genuine and substa ntial cause and effect 
relationship between increased imports and serious injury.  Her analysis showed that there was a clear 
correlation between increases in the v olume of incr easingly low-priced i mports of tin m ill steel and 
the significant declines in the overall co ndition of the tin mill steel industr y that occurred during the 
latter half of the period of investigation.  She c onducted a thorough and objective examination of the 
nature and extent of the effects of other factors and ensured that she did not attribute the effects, if any, 
of these factors to imports in her analysis.3020    

                                                      
3016 China's first written submission, para. 520;  Norway's first written submission, para. 329. 
3017 China's first written submission, para. 521;  Norway's first written submission, para. 330. 
3018 Japan's first written submission, para. 296. 
3019  European Commu nities' first written  submissio n, para. 480;  Jap an's first written  sub mission, 

para. 296;  Korea's first written submission, para. 148. 
3020 United States' first written submission, para. 537. 
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(iii) Hot-rolled bar 

Factors considered by the USITC 

Competition among domestic producers 

7.1262 China argues that the USI TC acknowledged that t his factor was causing injury at the same 
time as incre ased i mports.3021  China f urther argues that concerning com petition am ong domesti c 
producers, the USITC did not explain the nature and ex tent of the loss of m arket shares.  Nor did it  
explain on  which dom estic producers t his had an  impact.  Moreover, altho ugh the USITC  said that 
this factor could n ot provide an explan ation for cer tain indicia of  injury, it di d not sa y how it could  
provide an explanation for the remaining indicia.3022 

7.1263 In response, the United States notes that the USITC found th at this factor provided no 
explanation for the dom estic industry's serious injury.  Intra-indus try competition could not explain 
why the  domestic indust ry overall lost market sh are to im ports.  Additionally , the  pricing data 
available to t he Commission did not indicate that Nucor was a primary source of pricing declines or  
that its pricing practices otherwise contributed to the industry's difficulties.3023 

7.1264 The United States argues that China's statements to the effect that the USITC recognized that 
intra-industry competition was an alternative source of injury blatantly misreads the USITC's opinion.  
As the USITC explained, competition between domestic producers provides utterly no explanation for 
the industry's overall decline in market share during the period of investigation.3024 

Inefficient producers 

7.1265 The European Comm unities argues tha t with resp ect to the inefficient producers, the USITC 
arrives at a contradictory conclusion, stating firs t that their perfor mance cann ot explain the serious  
injury and then that "the alleged inefficiency  of these two fir ms cannot be a more important cause of  
injury than increased imports".3025 

7.1266 The European Communities and China  argue the U SITC appears to conclude that inefficient 
producers were a cause of the domestic industr y's injur y. 3026   More particularly , the E uropean 
Communities submits that if the USITC concluded that they did not cause injury, it would not have to 
explain that this factor wa s not a cause which was less important than increased imports.  At the very 
least, the USITC did not establish explicitly, first, wh ether this factor was causing injury, and second, 
as a result, how it ensured that the injurious effects of this factor were not attributed to increa sed 
imports.3027 

7.1267 China further  argues that the USITC did not  expl ain the nature and extent of the injurious 
effect of this factor.  All that had been said by  the USITC was is t hat inefficient producers c ould not 

                                                      
3021 China's first written submission, paras. 387 and 388. 
3022 China's first written submission, para. 393. 
3023 USITC Report, pp. 97-98; United States' first written submission, para. 578. 
3024 United States' first written submission, para. 579. 
3025 European Communities' second written submission, para. 387. 
3026 European C ommunities' seco nd written sub mission, p ara. 388;  C hina's first written submission, 

paras. 387 and 389. 
3027 European Communities' second written submission, para. 388. 
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be held accountable for the overall situation of the do mestic industry.  According to China, th is is far 
from being sufficient.3028 

7.1268 In response, the United States argues that the US ITC also found that this factor provided no 
explanation f or the  dom estic industr y's serious inj ury.  The Uni ted States pr oducers ident ified as 
"inefficient", due to higher cost structures, did not lose m arket share to other, m ore "e fficient" 
domestic producers during  the period o f investigation.  Moreover, the performance trends of the so-
called "inefficient" firms did not differ from more "efficient" domestic producers.3029 

Changes in input costs 

7.1269 The European Communities notes that the USITC concludes: 

"[B]ecause we cannot attribute the  dom estic industr y's declines in o perating 
performance in 2000 to increa sed in COGS, we conclude that changes in input costs 
cannot be as important a cause of serious injury as increased imports."3030 

7.1270 The European Comm unities and China further ar gue the USITC appears to conclude that 
increases in input costs were a cause of the domestic industry' s injury .3031 More particularly, t he 
European Communities submits that if t he USITC co ncluded that they did not cause injury , it would 
not have to explain that this factors was  not a cause which was less important than increased imports.  
At the very least, the USITC did not establish explicitly , first, whether this fact or was causing injury, 
and second, as a result, h ow it ensured  that the  injurious effects of this factor s was not attr ibuted to 
increased imports.3032 

7.1271 China argues that this factor should h ave re ceived m ore attention from the investigatin g 
authority, since it had to have had an i mpact on prices.  Indeed, although demand was high, capacity 
also remained high throughout the period of investigation and, thus, there was in no way a shortage of 
supply which could have prevented prices fro m declining.  Moreover, the market for hot-rolled bar is 
very open and prices had to decline as costs dec lined, contrary to a m onopoly situation i n which 
prices would have re mained high. 3033  China also notes that the USIT C state s tha t changes in input 
costs are in part responsible for price decline.  However, according to Chi na, there is no inf ormation 
on the nature and extent of that decline.3034 

7.1272 In defence, the United States notes th at th e USITC found that  unit raw materials costs 
declined thro ughout the p eriod of inve stigation and  that unit C OGS decreased from  1996 to 1 999 
before increasing from  1999 to  20 00.  It observed t hat, generally speaking, de clines in inp ut costs 
cannot be a " cause" of injury in and of themselves.  At most, they may be an alternative explanation 
for price declines.  It found that the de clines in input costs could not explain the m uch larger price  
declines that occurred from  1996 to  1999.  Indeed, because demand increased during t his period,  
prices should have declined less than input costs.  From 1999 to 2000, unit COGS increased but prices 

                                                      
3028 China's first written submission, para. 394. 
3029 USITC Report, p. 98;  United States' first written submission, para. 578. 
3030 USITC Report, Vol. I, p. 99. 
3031 European C ommunities' seco nd written sub mission, p ara. 388;  C hina's first written submission, 

paras. 387 and 390. 
3032 European Communities' second written submission, para. 388. 
3033 China's first written submission, para. 400. 
3034 China's first written submission, para. 395. 
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did not.  Instead, domestic producers' attempts to increase prices during the first portion of 2000 could 
not be sustained because of the import surge.3035 

7.1273 The United States argues that Ch ina's statement that the decline in costs fro m 1996 to 1999 
"should have received more attention from  the inve stigating authorit y," appears misguided.  The  
USITC's focus was on how cost levels in  2000, not 1999, correlated with price levels in 2000.  In any 
event, the USITC full y explained that  declines in  prices fro m 1996 to 1999 were much greater than  
declines in unit input costs, notwithstanding increas ing dem and.  China appears to posit that this 
divergence may  have been a function of  increased domestic suppl y.  This  explanation, however , 
cannot be reconciled with the record.  The domestic industry's capacity utilization in 1999 was higher 
than it was in 1996.  If anything, tighter dom estic supplies, a s reflected by increasing capacity 
utilization, together with increasing domestic demand, should have resulted in domestic hot-rolled bar 
prices declining less than input costs di d.  There was, however, another source of increased suppl y in 
the US market that China overlooks: t he imports.  Because of the increased i mports, the decline in  
prices from 1996 to 1999 was in fact greater than the decline in unit input costs.3036 

7.1274 The European Comm unities submits3037 that the USITC's dis missal of the effect of increased 
COGS in 2000 is not a reasoned and  adequate explanation of its conclusions, supported  by the facts.  
While raw material costs fell in 19 99 and 2000, there was a substantial incr ease in costs associated  
with direct labour  and other factory costs, whic h negated the increased income the dom estic industry 
could have expected fro m the fall in raw material costs.  The Eu ropean Communities submits that,  
indeed, the U SITC implicitly noted the diverging development of raw material costs and other cost s 
where it stated: 

"[U]nit COGS declined from US$399 in 1996 to US$362 in 1999 and then increased 
toUS$380 i n 2000; u nit raw material costs declined throu ghout t he period  
examined."3038 

7.1275 The European Communities sub mits3039 that the USITC thus recogni zed that the increase i n 
COGS in 2000 was not caused by  inc reases in raw ma terial cos ts, but rather by increases  in other 
costs forming part of COGS; i.e. direct labour and ot her factory costs.  The USITC, however, never 
investigated further this factual situati on, and slipped into a ge neral assertion that when demand 
increases producers "normally  need not cut thei r prices to refl ect fully  declines in COGS". 3040  This 
assumes, however, that d omestic producers can let other costs increase and sti ll expect to have th em 
covered by their sales pri ces.  In this case, other costs did increase substantially – had the y not then 
the domestic industry would have  continued to make a comfortable profit  – this is illustrated in the  
table below. 

                                                      
3035 USITC Report, p. 99;  United States' first written submission, para. 578. 
3036 United States' first written submission, footnote 302. 
3037 European Communities' second written submission, para. 389. 
3038 USITC Report, Vol. I, p. 99.  
3039 European Communities' second written submission, para. 390. 
3040 USITC Report, Vol. I, p. 99. 
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Table 15:  Hot-Rolled Bar – Unit Value of Commercial Sales and Costs (1998-2001)3041 
 

 1998 
(actual) 

1999 
(actual) 

1999 
(constant)

2000 
(actual)

2000 
(constant)

2001 
(actual) 

2001 
(constant)

Net. Comm. 
Sales 

431 399 399 399 399 381 381 

Raw 
materials 

169 138 138 135 135 122 122 

Direct labor 55 52 52 61 52 61 52 
Other factory 
costs 

162 172 162 184 162 199 162 

COGS Total 387 362 352 380 349 381 336 
Gross Profit 44 37 47 19 50 0 45 
SG&A  22 22 22 22 22 24 24 
Operating 
Income (loss) 

22 15 25 (3) 28 (24) 21 

 
7.1276 According to the European Communities, while admitting this cost development, the USIT C 
does not examine the reasons for it.  Thus, even with prices falling between 1998 and 1999 and then  
remaining stable in 2000, had it  not been for increased costs, the dom estic industr y would have  
continued to make a comfortable profit. Even in interim 2001, when prices fell from their 1999 levels, 
given continuing falls in raw material costs, had it not been for increase s in other costs, the domesti c 
industry would have had an operating income per unit comparable to the levels of 1998. Consequently, 
the USITC did not provide a reason ed and adequa te explanation of how its conclusions were  
supported by the factual findings it had made.3042 

7.1277 In response, t he United Sta tes argues that the European Co mmunities and China  misread the 
USITC's opi nion concerning the im pact of changes in input costs.  Because the USITC based its 
conclusion on serious inj ury principally on data concerning the domestic industry's condition during 
and after 2000, the most pertinent part of the USIT C's discussion concerns input costs in 20 00.  Here, 
the USITC fo und that while unit COGS increased  from US$362 in 1999 to US$ 380 in 2000, neither 
unit sales values nor prices increased during this period.  The USITC specifi cally stated that "[i ]f the 
domestic industry could have increased its averag e unit  sales values in 2000 to reflect increasing  
COGS – a r easonable ex pectation dur ing a year of increasing dem and – the industr y could have 
maintained positive operating margins of at least the levels of 1999".  However, the industry could not 
raise its prices because of the increased imports during that year.  Thus, the USITC expressly analysed 
the nature and effect of the cha nge in input costs from 1999 to 20 00 and demonstrated that it was not 
increased input costs, but t he industry's inability to increase its pri ces to reflect those increased cost s 
because of increased imports, that caused the industry's difficulties in 2000.3043 

NAFTA imports 

7.1278 China notes that the determination of the ex istence of a causal link between the increased  
imports and serious injur y to the domestic hot -rolled bar indu stry, which  i s found i n t he USITC 
                                                      

3041 European Communities' second written submission, para. 390, based on USITC Report, Vo l. II, p. 
LONG-33, table LONG-2 7. In th e co lumns m arked "consta nt" t he data f or "ot her fac tory c osts" a nd " direct 
labor" has been kept constant for 1999, 2000 and interim 2001. Figures which have been kept constant have 
been italicized, and figures which change as a result of the simulation are put in bold. 

3042 European Communities' second written submission, para. 391. 
3043 United States' first written submission, para. 580. 
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Report, was made on the grounds of data which included imports from NAFTA countries.  However, 
China believes that, since imports from NAFTA count ries were excluded from the application of t he 
safeguard measure, the US ITC had to deter mine whether total increased i mports, with the exception  
of imports from NAFTA-countries, caused serious injur y to the domestic industry.  China argues that 
as a result, since the determ ination of causality  re quired that "increased i mports' only  c onsist of 
imports originating from non-NAFTA countries, the movements in imports from Canada and Mexico 
had to be reg arded as "an other factor". Article 4.2(b) of the Agre ement on Safeguards also required 
that injury caused by  movements in imports from  Canada and Mexico not be attributed to increased  
imports (from non-NAFTA countries).3044 

7.1279 China further argues that i n the Supplementary Report, the USITC was requir ed to assess t he 
injury caused by  im ports from Mexico  and Canada and to ensure that this injur y would not be 
attributed to increased imports from non-NAFTA countries.  China argues that it did not do so.  China 
further argues that the USITC provided no explanation whatsoever that injury caused by imports from 
Mexico and Canada wa s not attributed to increased  i mports and there is no reason to believe that 
injury caused by imports from Mexico and Canada were not in fact attributed to increased imports.  In 
this regard, the European Co mmunities notes that in its separat e findings on NAFTA i mports, the 
USITC concluded that the sheer volu me of the Ca nadian increase supported its finding that imports 
from Canada contributed importantly to the serious injury caused by imports.3045 

7.1280 The European Co mmunities notes that  the United States ha s n ot tried to e xplain how it 
ensured that the injurious effects of excluded im ports were not attributed to non-excluded imports, 
despite the fact that in 2000 im ports from Cana da and Mexico alone accounted for 52% of all 
imports.3046 3047  The European Communities a rgues that the USITC failed to even consider Cana dian 
imports as an alternative cause of injury  an d, th us, did n ot separate and distinguish t he effects o f 
Canadian imports nor di d it ensure that such eff ects were not att ributed to increa sed i mports fro m 
non-NAFTA sources.3048  On the basis of the foregoing, in the view of the European Communities and 
China, the USITC failed to comply with Articles 2(1) and 4.2(b) of the Agreement on Safeguards.3049 

7.1281 For the United States' response, see paragraph 7.1066 et seq. 

Factors not considered by the USITC 

7.1282 The European Comm unities argues that there are a number of fa ctors apparent in the data 
before the USITC which the USITC did not exam ine and which would tend t o bring its co nclusion 
that imports were the cause of serious injur y into doubt.3050  In particular, the European Co mmunities 
notes that the  domestic industry's "interest expen ses" and "other expenses"  leapt between 1998 and 
1999.3051   The European Communities argues that these quite noticeable devel opments oc curred 
precisely when the USITC notes operating margins and ne t incomes start to decline.  Yet t here is n o 
explanation of these developments.3052 

                                                      
3044 China's first written submission, para. 407. 
3045 European Communities' first written submission, para. 488. 
3046 USITC Report, Vol. II, p. LONG-9, table LONG-5.  
3047 European Communities' second written submission, para. 393. 
3048 European Communities' first written submission, paras. 489 and 491. 
3049 China's first written submission, para. 410;   China's second written submission, para. 230. 
3050 European Communities' first written submission, para. 494. 
3051 European Communities' first written submission, para. 495. 
3052 European Communities' first written submission, para. 496. 
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7.1283 The European Comm unities also argues that there was a substa ntial drop in domestic prices 
between 1998 and 1999, a period in which imports decreased, and in 1999 demand fell away  to 1996 
levels.  Ac cording to the European Communities, the decrea se i n domestic p rices coincided with a 
substantial decrease in raw material costs in 1999.  However, also between 1998 and 1999, there was 
a sharp increase in "other factory costs" which continued into 2000.  Further, between 1999 and 2000 
there was a sharp increase in direct  labour cost s (these tr ends continued into interi m 2001).  
According to the European Communities, no explan ation was provided in t he USITC Rep ort of the 
effect of these substantial changes on the financial performance of the industry.3053 

7.1284 In response, the United States sub mits that the European Communities fails to recognize that 
the USITC's analysis of the poor financial condition of the domestic hot-rolled bar industry was based 
on operating income and operating mar gin data.  In terest expenses and "other" expenses we re not a 
component of operating income, as com puted by th e USITC.  In stead, the USITC deducted  interest 
expenses and "other" expenses fro m operating inc ome to derive net inco me.3054   It argues that, 
therefore, increases in inte rest expenses and "oth er" expenses cou ld not provide any  explanation for 
the 2000 operating losses cited by  the USITC.  Consequently, there was no requirem ent unde r 
Article 4.2 for the USITC to have eng aged in a further non-attr ibution anal ysis concerning these 
expenses.3055 

Failure to provide a reasoned and adequate explanation 

7.1285 The European Communities and China argue that the USITC failed to adequately evaluate the 
complexity of the alleged injury factors.  It also  failed to provi de a sound, clear and straightforward  
explanation of how it ensured that injury  caused by  other fact ors was not attributed to increased 
imports.3056  China argues that the USITC did not explai n the nature of t he "l arge extent" of t he 
decline in operating performance in 1999 due to the decline in demand.  Moreover, the USITC stated 
that "prices f or cold finished bar have h istorically tracked demand conditions", but it did not  explain 
the impact of demand on the overall situation of the industry.3057 

7.1286 In response, the United States argues t hat the USITC conducted a reasoned and adequat e 
examination of the injury purportedly caused by factors other than increased imports and ensured that 
any injury  c aused by  these other factors was not attributed to imports.  It notes that the USITC  
examined four asserted causes of injury to the dom estic hot-rolled bar industry  other than increased  
imports and concluded th at the "alternative cause s cannot indiv idually or col lectively exp lain the 
serious injury to the d omestic industry, particularly the declining market share over the cour se of the 
period examined, and the deteriorating operating performance leading to negat ive operating m argins 
for the domestic industr y in 2000" .  M oreover, th e USITC did c onsider dem and conditions in t he 
market, finding that US a pparent consumption of hot-rolled bar increased by 11.7 percent from 1996 
to 2000, and that it increased on a year-to-year basis for ever y available comparison except t hat for 
1998 to 1999.  The USITC observed that apparent U.S. consumption increased from 1999 to 2000, the 
year that d omestic industry  performance reached inju rious levels.  Conseque ntly, it conclu ded that 
changes in demand could not explain the industry's condition in 2000.3058   

                                                      
3053 European Communities' first written submission, para. 497. 
3054 United States' first written submission, para. 581. 
3055 United States' first written submission, para. 582. 
3056  European Commu nities' first written  su bmission, para. 498; C hina's first written  su bmission, 

para. 401. 
3057 China's first written submission, para. 415. 
3058 United States' first written submission, para. 578. 
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(iv) Cold-finished bar 

Factors considered by the USITC 

Declines in demand 

7.1287 The European Comm unities notes that the USITC found t hat: "The dom estic industry  
acknowledges that prices for cold-finis hed bar have historically t racked demand conditions. Indeed, 
the dom estic industr y's decline in operating perfo rmance in 1999, a year when im port volum e an d 
market penet ration declined, appears to a large exte nt attributable to the declines in dem and during 
that y ear".3059  China and the European Co mmunities argue that it is thus clear that the USITC 
considered that changes in demand were a cause of the serious injury.3060 China argues that the USITC 
recognized that declines in dom estic dem and co ntributed to cause the injur y to the dom estic 
industry.3061 

7.1288 China submits that the USITC fi rstly focused its analy sis on the year 2000 – w hen declining 
demand was not an issue.  Then it demonstrated th at the industr y was seriously injured even during 
this period, a nd that in thi s way  the USITC fulf illed the require ments of the Article 4.2(b) of the 
Agreement on Safeguards.3062  According to China, such an approach clearly misses the assessment of 
the nature and extent of the declines in demand.  China questions how the USITC could have properly 
evaluated this factor by focusing on year 2000 when "decline was not an issue".  In China's view, as a 
consequence, the non-attribution analysis of the declines in demand in the domestic market could not 
have been performed.3063 

7.1289 In response, the United States argues that the USITC concluded that the domestic industry's 
performance in 1999, a y ear when im port volume and market penetration declined, appeared largely  
attributable to declines in demand that year.  The USITC emphasized, however, that US demand for 
cold-finished bar was higher in 2000 t han it was in  1999.  Nevertheless, prices wer e lower in 2000 
than in 1 999, and the per unit difference between  average unit values and COGS was lowe r in 2000 
than in any full year of the period of investigation other than 1999.  Notwithstanding that 2000 was a 
year in which demand increased, the industry's operating margin that year was less than half the levels 
of 1997 and 1998.3064  In this regard, the United States argues that t he USITC ensured that it did not 
attribute to im ports any i njury due to declining demand.  It did this b y foc using on t he dom estic 
industry's condition during a period w hen declining demand was not  an issue – 2000, which was not  
only the most recent full year of the period of invest igation, but one in which United States  apparent 
consumption increased from the level of the pri or year.  The USITC found that in 2000, the domestic 
industry suffered from depressed pricing and poor f inancial performance.  By demonstrating that the 
domestic cold-finished ba r industry was in a seri ously injured condition even during a period where 
demand was increasing, the United States submits that the USITC clearly satisfied its obligation under 
Article 4.2(b) not to attribute to increased imports injury due to declines in demand.3065 

                                                      
3059 European Communities' first written submission, para. 500. 
3060  European C ommunities' first written  submissio n, para. 501;  China's first written  sub mission, 

para. 414. 
3061 China's first written submission, para. 414. 
3062 China's second written submission, para. 233. 
3063 China's second written submission, para. 234. 
3064 United States' first written submission, para. 594. 
3065 United States' first written submission, para. 596. 
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NAFTA imports 

7.1290 China notes that the determination of the ex istence of a causal link between the increased  
imports and serious injur y to the  dom estic cold-ro lled bar indus try, which is found in the USITC 
Report was made on the grounds of data which included imports from NAFTA countries.  However, 
China believes that, since imports from NAFTA count ries were excluded from the application of t he 
safeguard measure, the US ITC had to deter mine whether total increased i mports, with the exception  
of imports from NAFTA-countries, caused serious injur y to the domestic industry.  China argues that 
as a result, since the determ ination of causality  re quired that "increased i mports' only  c onsist of 
imports originating from non-NAFTA countries, the movements in imports from Canada and Mexico 
had to be reg arded as "an other factor". Article 4.2(b) of the Agre ement on Safeguards also required 
that injury caused by  movements in imports from  Canada and Mexico not be attributed to increased  
imports (from non-NAFTA countries).3066 

7.1291 China further argues that i n the Supplementary Report, the USITC was requir ed to assess t he 
injury caused by  im ports from Mexico  and Canada and to ensure that this injur y would not be 
attributed to increased imports from non-NAFTA countries.  China argues that it did not do so.  China 
further argues that the USITC provided no explanation whatsoever that injury caused by imports from 
Mexico and Canada wa s not attributed to increased  i mports and there is no reason to believe that 
injury caused by imports from Mexico and Canada were not in fact attributed to increased imports.3067 

7.1292 The European Comm unities argues that the USITC identified declining demand and im ports 
from Canada as other sources of seriou s injury to the domestic in dustry.  How ever, according to the 
European Communities, it did not attempt to separate and distinguish the effects of these other factors, 
and thus did not ensure that injury  caused by  these factors wa s not attributed to increased i mports.  
The European Comm unities and China argue that the United States, in imposing m easures, has 
therefore act ed inconsistentl y with Article 4.2(b) of  the Agreement on Safeguards.  Moreover, the 
United States has not determined, throu gh the provision of a reasoned and adequate explanation, that  
increased imports have caused serious injury.3068  The European Communities further submits that the 
United States has not argued that it has ensured th e non-attribution of the injur ious effects of FTA 
imports.  It has simply claimed that it is not requ ired to.  However, the European Co mmunities notes 
that it has explained wh y t he United States w as under an obl igation to u ndertake such  a non-
attribution analysis.3069 

7.1293 For the United States' response, see paragraph 7.1066 et seq. 

Factors not considered by the USITC 

7.1294 The European Communities argues that the USITC did not consider in any detail the reason s 
for the fall i n profits i n 1999, other t han to n ote t hat it was "to a large extent attributab le to the 
declines in dem and during that year".  However, according to t he European Communities, a close 
analysis of the data in the USITC Report suggests a major fall in the price of raw materials in 1999 
which was a ccompanied by a substantial increas e in other costs.  According to the European 
Communities, this evolution appears to have com bined with developments in dem and to explain the  

                                                      
3066 China's first written submission, para. 418. 
3067 China's first written submission, para. 421;  China's second written submission, para. 235. 
3068  European C ommunities' first written  submissio n, para. 504;  China's first written  sub mission, 

para. 421;  China's second written submission, para. 235. 
3069 European Communities' first written submission, para. 399. 
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financial per formance of  the industr y in 1999 an d 2000. None of these d evelopments are even  
mentioned in the USITC Report.3070 

7.1295 In response, the United States sub mits that the European Co mmunities' argument that price  
declines for cold-finished bar were the function of declines in unit raw material costs overlooks the 
fact that the USITC placed particular em phasis on the price declines that occurred between 1999 and 
2000.  The United States argues that, during this period, unit raw material costs increased.3071 

7.1296 The European Communities argues  tha t, moreover, there wer e a  whole seri es of expense s 
which were subject to a substantial leap in 1999 and 2000 which clearly had a significant effect on the 
industry's financial performance. 3072  According t o the  European Communities, the USITC's Report 
does not even exa mine these developments, which c oincide with the beginning of the serious injury  
allegedly suffered by the domestic industry .  The European Comm unities states that it is quite clear 
that the fall in raw materi al prices must have ha d an effect on prices on the  market, and that the 
increase in "other factory costs" must have had an effect on the profit m argins which the dom estic 
industry could expect to obtain.3073 

7.1297 In response, the United States sub mits that with respect to the European Co mmunities' 
argument that the declines in dom estic industr y performance in  1999  and 2 000 appeared  to be a 
function of increased interest and "other" expenses and depreciation, and that this fact was overlooked 
by the USIT C, the Europ ean Co mmunities fails to recognize that the USITC's analy sis of the poor 
financial condition of t he dom estic cold-finished b ar industr y was based on operating i ncome an d 
operating m argin data.  I nterest and "other" e xpenses and depreciation wer e not com ponents o f 
operating income, a s computed by  the USITC.  Instead, the USI TC deducted interest expenses and 
"other" expenses from operating income to derive net income.  USITC then added depreciation and  
amortization to net incom e to derive cash flow. 3074  The United States argues  that, accordingly, 
increases in interest and "other" expenses and depr eciation could not provide any  explanation for the 
poor operating performance in 2000 cit ed by the US ITC.  Conse quently, there was no req uirement 
under Article 4.2 for the USITC to have engaged in a further non-attribution analysis concerning these 
factors.3075 

7.1298 In counter-response, the European Communities ar gues3076 that the  United Stat es, like t he 
USITC, ignores an important issue previously raised by the European Communities, which purports to 
be an alternative explanation of the changed financ ial performance of the industry  in 1999 and 2000.  
The European Communities sub mits that this shows that but for massive cha nges in "other factory 
costs" in 19 99 and 2000 the dom estic cold-finished bar indus try wo uld have had a more than  
comfortable operating inc ome in those  years, even in  the face of allegedly declining prices.  This is 
because huge potential savings brought about by  a d ecrease in raw material costs were nul lified by 
huge increases in other costs.  The European Comm unities submits that this is shown in the tabl e 
below: 

                                                      
3070 European Communities' first written submission, para. 509. 
3071 United States' first written submission, para. 592. 
3072 European Communities' first written submission, para. 510. 
3073 European Communities' first written submission, para. 511. 
3074 United States' first written submission, para. 597. 
3075 United States' first written submission, para. 598. 
3076 European Communities' second written submission, para. 397. 



 WT/DS248/R, WT/DS249/R, 
 WT/DS251/R, WT/DS252/R, 
 WT/DS253/R, WT/DS254/R, 
 WT/DS258/R, WT/DS259/R 
 Page 429 
 
 

Table 16:  Cold-Finished Bar – Unit Value of Commercial Sales and Costs (1998-2001)3077 
 

 1998 
(actual) 

1999 
(actual) 

1999 
(constant)

2000 
(actual)

2000 
(constant)

2001 
(actual) 

2001 
(constant)

Net. Comm. 
Sales 

711 667 667 668 668 671 671 

Raw 
materials 

480 347 347 368 368 364 364 

Direct labor 45 51 51 54 54 58 58 
Other factory 
costs 

98 212 98 184 98 203 98 

COGS Total 623 609 496 605 520 625 520 
Gross Profit 88 57 171 63 148 47 151 
SG&A  44 49 49 44 44 48 48 
Operating 
Income (loss) 

44 8 122 19 104 (1) 103 

 
7.1299 According to the European Comm unities, such w as the decline i n raw material costs that i f 
the industry had managed to keep "other factory  costs" stable, it would have made substantial profits 
in 1999, 2000 and interim  2001.  The European Communities subm its that a co mpetent authorit y, 
seeing such a development, should first check whether this data was correct and second examine very 
closely the reasons for such cost developments, in or der to make sure that it did not err in att ributing 
the injury seen in 1999 and 2000  to inc reased imports.  Given th at between 1998 and 1999 capacity  
utilization of  the industr y increased, and the vol ume of sales declined by  only 10,000 tons, the 
European Communities ar gues that these cost devel opments c annot be explained by  effects on the  
domestic industry  caused by  increased imports.  In the absence o f any discussion of this fa ctor, the 
European Communities argues that the USITC cannot be considered to have provided a reasoned and  
adequate explanation of its determination.3078 3079 

(v) Rebar 

Factors considered by the USITC 

Domestic capacity increases 

7.1300 China argues that the USITC did not address the question of whether capacity increases could 
have caused injury at the same time as increased imports.3080 

7.1301 In response, the United States argues that th e USI TC did examine incre ases in do mestic 
capacity.  Ac cording to the United Stat es, the USITC concluded that this coul d not be an alternative 
cause of injury  because the 26.6% increase in do mestic productive capacity  from 1996 to 2000 was 

                                                      
3077 European Communities' second written submission, para. 347; USITC Report, Vol. II, p. LONG-34, 

table LONG-28.  In the columns marked "constant" the data for "other factory costs" has been kept constant. 
Figures which ha ve been kept co nstant h ave been i talicized, a nd fi gures w hich c hange as a  re sult o f t he 
simulation are put in bold. 

3078 The United States misinterprets and dismisses th is argument of th e European Communities;  Se e 
United States' first written submission, para. 592. 

3079 European Communities' second written submission, para. 398. 
3080 China's first written submission, para. 428. 
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much s maller than the 48.1% increas e in United St ates  apparen t consum ption durin g that  period.  
Moreover, capacity utilization generally increased during the period of investigation.3081 

7.1302 The United States sub mits that, therefore, cont rary to China's arg ument, the USITC clearly  
and unambiguously stated that increased capacity  was not a cause of injury.  According to th e United 
States, China does not provide any  basis for the Panel to conclude that the USITC did not objectively 
examine the evidence concerning this factor and explain the basis for its conclusion.3082 

Changes in input costs 

7.1303 China argues that the USITC did not clearly  i ndicate whether this factor contributed i n 
causing injury.  Moreover, according to China, the U SITC failed t o properly examine to wha t extent 
this factor could have had an impact on prices.  The USITC merely stated that the fall in costs was not 
as important as the decrease in prices and that, t herefore, falling costs were not responsible for falling 
prices.  China argues that this explanation is  ob viously wrong.  Falling costs m ust have had som e 
effect on fall ing prices.  Indeed, for prices to incre ase as  de mand increase s, all other fact ors must 
remain unchanged.  China asserts that this was not the case here.  With increase s in the United States'  
production and productivity, supply of rebar also increased.  This had suppressed prices.  Moreover, if 
one can assume that falli ng pr oduction costs do no t necessaril y translate into falling prices in a 
monopoly or  oligopol y market, it would be false t o assu me the same thing in an open market.  
Competition in an open market will necessarily put pressure on prices if production costs decrease.3083 

7.1304 The European Communities argues that because of the lack of clarity of the USITC Report on 
alternative causes of injury, the USITC failed to establish explicitly whether inc reased costs were a n 
alternative cause of injur y to the rebar industr y.  The European Co mmunities argues either that the 
USITC had found  that i ncreased costs were an alte rnative source of in jury or, if the USIT C had no t 
made such a finding , that the USITC had ig nored and consequently failed to separate and di stinguish 
and ensure non-attribution, of this alternative factor. 3084 

7.1305 The United States argues that the USITC exam ined changes in input costs in details for the 
period from 1998 to 2000. The USITC noted that unit COGS fell from 1998 to 1999. It stated that, in 
light of  the l arge increase in dem and during t his period, this decline in costs should not  necessarily 
have led to a  decline in pr ices. However, there was a decline in unit sales values that exceeded the  
decline in unit input values. The USITC thus reasona bly concluded that the decline in prices was not 
mererly a function of inp ut cost declines. Inst ead, it found that the increased im ports p revented 
domestic rebar producers from obtaining the full benefits of declining input costs in a growing market. 
The USITC also performed a detailed examination of changes in input costs from 1999-2000. During 
this period, de mand increased and per unit COGS increased, yet prices declined. Conseque ntly, the 
United States  argues, there was no possible causal nexus during this period bewteen price declines 
and changes in input costs.3085 

7.1306 The United States argues  that the U SITC's de tailed and comprehensive exa mination of  
changes in input costs contrasts markedly with t he cursory and in consistent arguments advanced by 
the European Co mmunities in its sub mission.  In one paragraph, the Eur opean Communities asserts 
that the USITC should have concluded that the price decline from 1999 to 2000 was merely a function 

                                                      
3081 United States' first written submission, para. 608. 
3082 United States' first written submission, para. 609. 
3083 China's first written submission, para. 429. 
3084 European Communities' second written submission, para. 402. 
3085 United States' first written submission, paras. 610-611 
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of decline in raw material costs.3086  Just three paragraphs later, th e European Communities states that 
the USITC should have concluded that the domestic rebar industry's financial problems in 2000 were 
due to an ina bility to increase prices commensurat ely with incre ases in costs such as othe r factory  
costs.3087  What the European Communities appears to overlook is that both raw material costs and 
other factory costs are components of COGS.  Changes in input costs from 1999 to 2000 would have 
either dictated an increase in pri ces or a decrease in prices in lig ht of changes in other conditions of 
competition, such as demand.  Inpu t cost changes could not, as the European Communities  seems to 
envision, have dictated both price increases and declines simultaneously.3088   

7.1307 According to the United States, in m arked contrast to the European Communities, the USITC 
used a coher ent and objective approach in assessi ng changes in input costs. The USITC properly 
examined all components of COGS in determining that input costs rose from 1999 to 2000.  It is not 
disputed that prices did not follow s uit.3089  This raises the quest ion of why the dom estic rebar 
industry coul d not recove r increasing input costs, as well as th e increasing selling, general, and 
administrative expenses ci ted by the E uropean Communitites, from 1999 to 2000.  As the E uropean 
Communitites  notes, this period was "when United St ates  production and capacity  utilization was at 
its highest;" 3090 moreover, demand was ri sing.  In suc h a m arket, one would anticipate that price s 
would follow costs.3091  The reason that prices for United States-produced rebar did not follow costs in 
2000 is the one overlooked by the European Communities: the imports.3092 

NAFTA imports 

7.1308 China notes that the determination of the ex istence of a causal link between the increased  
imports and serious injur y to the domestic rebar industry , which is  found in the  USITC Report, was 
made on the groun ds of data which included im ports from  NAFTA countries.  Howev er, China 
believes that, since im ports fro m NAFTA countri es were excluded from  the application of the 
safeguard measure, the US ITC had to deter mine whether total increased i mports, with the exception  
of imports from NAFTA-countries, caused serious injur y to the domestic industry.  China argues that 
as a result, since the determ ination of causality  re quired that "increased i mports' only  c onsist of 
imports originating from non-NAFTA countries, the movements in imports from Canada and Mexico 
had to be reg arded as "an other factor". Article 4.2(b) of the Agre ement on Safeguards also required 
that injury caused by  movements in imports from  Canada and Mexico not be attributed to increased  
imports (from non-NAFTA countries).3093 

7.1309 China argues that such a new determination was not  done co ncerning this product.  T his, i t 
states, is especially  surpri sing, gi ven t hat th e USITC acknowledged that im ports from  Canada and  
Mexico were  causing injury  by stating that "imports from Canada did not co ntribute importantly to 
the serious injury" and "imports from Mexico did not contribute importantly to the serious injury".  In 
other words, im ports from NAFTA countries contributed in causing the injury, altho ugh this 
contribution was not substantial. 3094  China argues that  since the USITC did not proceed to a new  
                                                      

3086 European Communities' first written submission, para. 521. 
3087 European Communities' first written submission, para. 524. 
3088 United States' first written submission, para. 612. 
3089 United States' first written submission, para. 617. 
3090 European Communities' first written submission, para. 524.  
3091  Ind eed, when it atte mpts to d ivorce "relativ ely lo w prices" fro m "d evelopments o f co sts" in  

para. 524 of it s fi rst written su bmission, th e European Communities ap pears to ov erlook t hat ab sent price 
suppression or depression there normally will be a direct relationship between a company's costs and its prices. 

3092 United States' first written submission, para. 614. 
3093 China's first written submission, para. 437;  China's second written submission, para. 245. 
3094 China's first written submission, para. 438. 
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determination of causalit y between increased imports from  non-NAFTA countries and th e serious 
injury t o the  dom estic industr y, it fail ed to assess the injur y ca used by  im ports from  M exico and  
Canada and it failed to ensure that this injur y would not be attributed to increased im ports from non-
NAFTA countries.  Therefore, China argues that th e USITC did  not  comply with Articles 2(1) an d 
4.2(b) of the Agreement on Safeguards.3095 

7.1310 Similarly, the European Comm unities argues that, in failing to analyse imports from Canada, 
Mexico, Isra el and Jordan as alternati ve causes of injury the U SITC also ac ted inconsistently  with 
Article 4.2(b).3096 

7.1311 For the United States' response, see paragraph 7.1066 et seq. 

Factors not considered by the USITC 

7.1312 The European Communities notes that the USITC considered that price declines in 1999, 
which continued into 2000 allegedly led by imports, were responsible for the poor performance of the 
domestic industry  i n 2 000.3097  According to the European Comm unities, it is far fro m cl ear tha t 
imports can be regarded as price setters in what the USITC admitted is a commodity market.  Imports 
achieved their highest level of market  share in 1999 with 22% of the m arket.  According to t he 
European Communities, it had not been demonstrated that price would be set b y 22% of t he market 
taken up by imports, rather than t he 78% taken up by domestic production.  The USITC's purported 
justification of the price leadership of imports does not survive detailed examination.3098 

7.1313 With regard t o the argum ent that it  is "far from clear that im ports can be regarded as price 
setters in wh at the USITC has ad mitted is a co mmodity market", the United States sub mits that this 
argument ignores two u ncontested USITC findin gs.  First, t he USITC found  that re bar was a 
commodity product sold on the basis of price – a proposition no party has di sputed.  Second, t he 
USITC found that the imports underso ld dom estically produced rebar by  m argins over 2 0% since 
1998.3099  The United States further argues that in a commodity market where purchasing decisions  
are made on the basis of pr ice, significant volumes of a low-priced product will drive all prices down.  
The increase d quantities of rebar im ports were pri ced much lower than the dom estically produced 
product.  The United States sub mits that, as the US ITC found, to meet this competition the domestic 
industry was forced to cut prices to avoid l osing even m ore market share to the im ports than it 
actually did.3100 

7.1314 The European Communities argues that it would ap pear that the price declines in 1999 and  
2000 were closely  linked to declines in  the cost of raw materials.  The dec lines in those two y ears 
closely followed declines in raw material prices.  However, as noted, in 1999 the dom estic industry 
continued t o make a co mfortable operating incom e while in 2000 a substanti al loss was suffered .  
Close analysis of the data in the report shows substantial increases in both "other factory costs" and 
SG&A expenses. 3101  Accordi ng t o t he European Comm unities, it was not the relatively l ow price  
obtaining on the United States  do mestic market which led the domestic industry  to suffer injury, but 
it was the developments of costs, in particular "other factory costs" and SG&A expenses, which led to 
the alleged serious injury.  The European Co mmunities argues that these costs increas ed when 
                                                      

3095 China's first written submission, para. 439. 
3096 European Communities' first written submission, para. 517. 
3097 European Communities' first written submission, para. 519. 
3098 European Communities' first written submission, para. 520. 
3099 United States' first written submission, para. 604. 
3100 United States' first written submission, para. 605. 
3101 European Communities' first written submission, para. 521. 
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United States production and capacity utilization was at its highest. However, the European 
Communities asserts that t he USITC Report does no t even m ention these developments, nor assess 
their effect o n the situatio n of the dom estic industry.3102  The Europe an Communities argues tha t the 
USITC does not  attem pt to ex plain t he striking  f act that in 1 996 the d omestic industry made an  
operating los s of US$72, 000, which was the y ear in which th e domestic industr y had its highest 
market share and was characteri sed by relatively  high prices and a low level of imports.  De mand, 
however, was lower in 1 996 than in any other year during the investigation period.  Accordi ng to the 
European Communities, evidentl y, this  loss could not have been caused by  increased imports. This  
fact, which i s immediat ely obvious is  never expl ained. This  is probably because it sugge sts that 
something other than imports is responsible for the problems of the domestic industry.3103 

7.1315 In response, the United States argues that the USITC's det ailed and c omprehensive 
examination of changes in input costs contrasts markedly with the cursory and inconsistent arguments 
advanced by the Europe an Comm unities in its s ubmission.  In o ne paragraph, t he E uropean 
Communities asserts that the USITC should have conc luded that the price decline from  1999 to 2000 
was merely a function of decline in raw materi al costs.   Later, the European Communities states that 
the USITC should have concluded that the domestic rebar industry's financial problems in 2000 were 
due to an ina bility to increase prices commensurat ely with incre ases in costs such as othe r factory  
costs.  What the European Co mmunities appears to overlook is that both raw material costs and other 
factory costs are components of COGS.  Changes in  input costs from 1999 to 2000 would have either 
dictated an i ncrease in prices or  a decrease in pri ces in light of changes i n other conditions of 
competition, such as dem and.  I nput cost changes could not, as the European Communities seems to  
envision, hav e dictated b oth price increases and declines si multaneously.3104   The United St ates 
submits that in marked contrast to the Europ ean Co mmunities, the USITC used a coherent and  
objective approach in asses sing cha nges in inpu t costs.  T he USITC properly examined al l 
components of COGS in determining that input costs rose from 1999 to 2000.  It is not disputed that 
prices did not follow suit. 3105  This raises the question of why  the domestic rebar industr y could not 
recover increasing input costs, as well as the increas ing selling, general, and adm inistrative expenses 
cited by the European Communities, from  1999 to 2 000.  As the European Communities notes, this 
period was "when United States production and capacity  utilization was at its highest";  moreover,  
demand was rising.  In such a m arket, one would a nticipate that prices would follow costs.   The  
reason that prices for United States-produced rebar di d not follow costs in 2000 is the one overlooked 
by the European Communities: the imports.3106 

7.1316 In counter-response, the European Comm unities argues that the USITC's discussion of input 
costs is entirely  phrased in terms of whether the y caused prices to fall.  According to the European 
Communities, the USITC recognized that declines in the CO GS in 1999 could not explain the 
magnitude of price declines observed in that year (although such d eclines must have had an effect).  
However, the European Communities'  argument was that increases in other factory  costs and SG&A 
expenses in 2000 (which f orm part of COGS), the year in which operating inco me declined and thus 
serious injury was allegedly found3107, are a more probable cause of i njury than price decline s caused 
by increased i mports.3108  Indeed, absent the increased costs, the domestic rebar i ndustry would have 

                                                      
3102 European Communities' first written submission, para. 524. 
3103 European Communities' first written submission, para, 514. 
3104 United States' first written submission, para. 612. 
3105 United States' first written submission, para. 613. 
3106 United States' first written submission, para. 614. 
3107 There was only a marginal decline in operating income in 1999, with operating income above 1996 

and 1997 levels. 
3108 European Communities' first written submission, paras. 521-525. 
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had an operating incom e of US$68,368,692 rather th an a loss of US$24,6 69,000, a respectable level 
given operating income in 1999 of US$74,412,000.3109 The USITC Report contains no discussion of 
this increase in costs, nor of the reasons behi nd it.  The European Co mmunities notes that the 
domestic industry increased its capacity utilization and its volume of sales in 2000.  Increased costs do 
not result fr om such developm ents.  That it did not, suggests th at other deve lopments, wh ich the  
USITC did not explore bu t which it clearly  shoul d have explored, were a more probable cause of 
injury than increas ed i mports.  The European Communities a sserts that the  United States has not  
addressed this issue.  The European Communities argues that, consequently, the USITC's report does 
not provide a reasoned and adequate explanation of its findings.3110 

Failure to provide reasoned and adequate explanation 

7.1317 China argues that the USITC neither assessed injury caused by other factors nor did it clearly 
state that other factors w ere not causing injury and explained the reasons why .3111  China argues  tha t 
the USITC failed to adequately  evaluate the complexity of the alleged injury factors.  It also failed to 
provide a sound, clear and  straightforward explana tion of how it ensured that injury caused by  other 
factors w as not attributed to increas ed i mports.  T herefore, Chi na believes t hat the USIT C act ed 
inconsistently with Articles 2(1) and 4.2(b) of the Agreement on Safeguards.3112 

7.1318 The United States argues that the USITC conducte d a reasoned and adequa te examination of 
the injur y pu rportedly caused by  factor s other than  increas ed i mports and ensured that any  injury 
caused by  t hese other factors was not attributed t o im ports.  Consequentl y, the USITC' s non-
attribution analysis for rebar satisfied the require ments of Articles 2.1  and 4.2 of the Agreement on  
Safeguards.  The USITC separat ed and distinguis hed from  the serious injury  caused by increased 
imports any injury attributable to other factors.3113   

(vi) Welded pipe 

Factors considered by the USITC 

Declines in demand 

7.1319 Korea argues that the USITC's failure to properly define the like products in the other welded 
pipe category  prevented the USITC from  properly  considering declines in demand, an im portant 
"other factor" affecting the industr y.  Accordi ng to Korea, the declines in  dem and were most 
pronounced for other welded pipe (excluding LDLP).3114 

7.1320 Korea argues  that the USITC's findings in th e concurrent anti-dum ping inv estigation of 
welded pipe are instructive.  As no ted there, declines in domestic industry performance at the end of  
the investiga tion period "occurred in t he context of a decline i n the overall econom y a nd t otal 

                                                      
3109 The figure of US$ 68,368,692 is calcu lated b y m ultiplying t he op erating i ncome p er u nit wh ich 

would have been achieved if other factory costs and SG&A expenses are kept constant compared to 1999 (i.e. 
US$12 pe r unit –  see  Fi gure 4 3, R ebar; Ev olution of c osts with 1999 values held co nstant, Eu ropean 
Communities' first written submission, para. 523.) by the volume of commercial sales  in  2000 (i.e. 5,697,391 
tons – see USITC Report, Vol. II, p. LONG-35, Table LONG-29)). 

3110 European Communities' second written submission, para. 403. 
3111 China's first written submission, para. 427. 
3112 China's first written submission, para. 430. 
3113 United States' first written submission, paras. 607 and 616. 
3114 Korea's first written submission, para. 151. 
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apparent do mestic consumption of standard pi pe".3115  Korea argues that, consequently , the USITC 
concluded in that investigation that the United Stat es  welded pipe industr y – during the same period 
of the investigation as used in the Section 201 inves tigation – was not materially injured or threatened 
with material injury by reason of imports of standard pipe from China and that industry declines were 
due to softening demand.3116  In Korea's view, if there was no "material" injury arising from imports, 
imports could not be responsible for  "serious" injury.  In view of these facts, strongly suggesting that 
serious injury was not due to im ports, the USITC should have identified, distinguished, and separated 
the serious injury arising from declines in demand.3117 

7.1321 Korea also argues that, c onversely, as the USITC acknowledged, dem and for LDLP was 
increasing towards the end of the period.  While the USITC agreed that "rising dem and tends to 
ameliorate the i mpact of a given volume of im ports", it noted that "even with a  recent rise in LDL P 
demand, overall dem and for covered w elded tubular  products has been relatively  constant on a full  
year basis since 1998, as well as between interim periods.  Thus, we do not consider the likel y 
increase in de mand for LDLP as eli minating the threat  to serious injury ".  However, acco rding to 
Korea, the true trends were masked by consideri ng the two separate like products togethe r so that 
demand appeared "stable".3118 

7.1322 Korea further argues that, irrespective of the analy tical flaws caused by the im proper 
definition of like product, the USITC did not separate and distinguish the effects of this other factor 
affecting the United States industr y's perform ance as required b y Article 4.2 of the Agreement on 
Safeguards.3119 

7.1323 In response, the United States sub mits that th e USITC noted that several part ies had argued  
that the welded pipe industry was not threatened with serious in jury because of increasing de mand in 
the LDLP sector of the market but rejected this argument.  The USITC stated that the record evidence 
did, in fact, i ndicate that there had been a growth i n demand for LDLP in th e market and that the 
growth in de mand for that product, whi ch was expected to contin ue, might ameliorate the im pact of 
these imports on the welded pipe i ndustry.  However, it also noted that LDLP onl y accounted for 20 
to 30% of market demand for the overall welded pipe product category and that demand in the overall 
welded pipe market had b een constant between 1998 and interim 2001, even with the substantial  
growth in demand for LDLP.  Accordingl y, the USITC reasonably rejected this factor as indicating 
that the industry would not continue to deteriorate or that imports would not continue to increase their 
presence in the market.3120 

7.1324 The United States argues further that the USIT C clearly did discuss this issue  and properly  
considered it in the appropriate le gal context,  that i s, in  the con text of  how demand trends affected  
competition in the market for welded pipe, the rele vant like product in this proceeding.  The United  
States submits that Korea's argu ment i s si mply wrong-headed because it  suggests that the USITC 
should have placed greater weight on demand trends  for a sub-seg ment of t he like product, LDLP,  
than on demand trends for the like product, all cert ain welded pipe.  For this reason, its argum ent 
should be rejected.3121 

                                                      
3115 Korea's first written submission, para. 151. 
3116 Korea's first written submission, para. 152. 
3117 Korea's first written submission, para. 153. 
3118 Korea's first written submission, para. 154. 
3119 Korea's first written submission, para. 155. 
3120 United States' first written submission, para. 637. 
3121 United States' first written submission, para. 638. 
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7.1325 In counter-response, Korea notes that  the United States countered that demand in the overall 
welded pipe market had been constant even with the substantial growth in demand for LDL P.  Korea 
submits that this is exactl y t he com plainants' point.  The onl y r eason that the overall growth in  
demand for other welded pipe between 1998 and interim 2001 was able to remain constant was due to 
the substantial growth in dem and for LDLP, which stabilized the declining de mand for other welded 
pipe.   Thus, the USITC failed to take into acc ount and disting uish demand changes which affected 
the performance of the other welded pipe producers.3122 

Domestic industry overcapacity 

7.1326 China and Switzerland note that the USITC stat ed in its report that increa sed dom estic 
capacity was not contributing in a more than minor way to the condition of the industry, yet it did not 
explain the n ature and extent of this contributi on.3123  The European Communities argues tha t it is  
clear from the USITC's state ments that it considered  that increase d capacity ha d some effect on the  
situation of the domestic industry.3124 

7.1327 China, the European Communities and Switzerland argue that the increase in capacity was not 
looked at closely enough and given sufficient importance.  The increase in domestic capacity over the 
period of investigation was 1.5 million short tons a nd the  increase in consumption was 1.2 m illion 
short tons.  The USITC st ates that do mestic capacity did not increase much more than consum ption 
and thus it di d not have an im portant impact on pri ces.  The complainants argue that this is wrong.   
According to the European Comm unities, China and Switzerland, such a significant inc rease in 
capacity m ust have had a  greater i mpact on prices than the USITC recognized. 3125  The Eur opean 
Communities argues that it is insufficient just to compare capacity and consumption on an end-to-end 
basis.  There  is a clear tr end of incre asing capacit y while United States '  a pparent consum ption 
flattens off.  The effects of increases in over-capac ity would have  had a  more serious effect in 1999 
and 2000, driving prices down, yet were not subjected to detailed examination.3126 

7.1328 Korea further argues that the record dem onstrates that domestic capacity exceeded apparent 
United States  consumption as early as 1996 and that the evidence demonstrates that the low capacity  
utilization was the direct result of capacity  expansion beyond even the m ost favorable projections of 
market demand. 3127  Korea argues that these capacity  increases and low capacity utilization rates 
raised costs and intensified com petition among domestic producers which, in t urn, reduced prices.3128  
Korea argues that irrespective of  such a  clear dec line in the already low  capacity utilization r ate and 
its im pact on the condition of  the  industry, t he US ITC failed t o consider  separately  t he effect of 
excess capacity and low capacity  utilization on the industry 's performance at the end of the period to 
assure that such effects were not attributed to imports.3129 

7.1329 In response, the United States sub mits that the USITC clearly  did pay close a ttention to the 
record evidence concerning capacity increases and discussed in some detail whether the increases had 
an i mpact on  dom estic pri ces.3130  The Un ited States subm its that t he USITC correctly  noted tha t 
                                                      

3122 Korea's second written submission, para. 192. 
3123 China's first written submission, para. 444;  Switzerland's first written submission, para. 302. 
3124 European Communities' first written submission, para. 527. 
3125  European Commu nities' first written  su bmission, para. 527; C hina's first written  su bmission, 

para. 448;  Switzerland's first written submission, para. 306. 
3126 European Communities' first written submission, para. 533. 
3127 Korea's first written submission, para. 158. 
3128 Korea's first written submission, para. 159. 
3129 Korea's first written submission, para. 160. 
3130 United States' first written submission, paras. 630-632. 
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domestic cap acity had inc reased during the period bu t also noted that this increas e had tracked the 
growth in demand during the period of investigation to a substantial degree so that capacity  increases 
had only a minimal impact on price levels in t he market.  Moreover, the USITC also correc tly found 
that, even with this incre ase in  capacity, the domestic industry 's production levels had actually  
declined during the last y ears of the period, which s howed that the industry had not been able to take 
advantage of its increa sed capacity as a  result of import increases during these years.3131  The United 
States concludes that since the production levels of the industry  declined in 1999 and 2 000, thi s 
additional capacity  could have, at best, onl y a m inimal and indirect effect on market prices during 
those two y ears.  Instead, the addition of more than 360 th ousand tons of im port merchandise to th e 
market on 1999 and 2000 – sold at consistently lower prices than domestic merchandise – clearly had 
a m uch more substantial a nd direct impact on prices during that period, as the USITC reasonably  
found.3132  The United States subm its that, given these fact s, it is clear that the  USITC exa mined the 
record evidence concernin g capacity in detail and c orrectly rejected the argument that this increa sed 
capacity had had a significant i mpact on prices during the  last two years of the period of 
investigation.3133 

7.1330 In counter-response, China subm its th at with  respect to dom estic capacity  increases, the 
USITC qualitatively evaluated effects of increased imports and the effects of capacity increases on the 
situation of  t he industr y.  As a result of this  approach, in China's view, the USITC neither could 
provide an analysis which would properly identify the nature and extent of thes e factors nor could it 
establish explicitly that the effects were distinguished from increased imports.3134  China submits that 
an extensive, and often speculative interpretation of the Commissioners' findings by the United States 
in its sub missions cannot replace the lack of an e xplicit, reasoned and adequa te explanation that the 
effects of 'ot her' factors were not attributed to im ports, and the lack of an appropriate asse ssment of 
the injurious effects of other factors in the USITC Report.3135 

7.1331 Also in co unter-response, the E uropean Comm unities argues that the m ere findi ng that 
increased capacity contributed in a " minor way" does not establi sh, in an explicit manner, how the 
USITC separated and distinguished the injurious effects of increased capacity  and ensured th at those 
effects, along with the injurious effect s of other fa ctors, wer e n ot attributed to increased imports.  
Moreover, the European Communities reiterates that  capacity  i ncreased substantially  in 1999 and 
2000 while consumption remained stable thus showing that an end-to-end comparison of the increase 
in consum ption was insufficient to properl y ex amine the int errelationship between changes in  
capacity and consumption.3136 3137 

7.1332 Korea notes that in the case of the w elded pi pe industry 's capa city increase s, the USIT C 
ignored the fact that the in dustry had too much absolute capacity even at the beginning of the period.  
According to Korea, c apacity exceeded total Unite d States de mand at the beginning of the period of 
investigation.3138  Yet, the industry kept adding capacity. 3139 3140  Korea submits that the full effe cts of 

                                                      
3131 United States' first written submission, para. 625. 
3132 United States' first written submission, para. 632. 
3133 United States' first written submission, para. 625. 
3134 China's second written submission, para. 248. 
3135 China's second written submission, para. 249. 
3136 European Communities' first written submission, para. 532, 533 and figure 44. 
3137 European Communities' second written submission, para. 407. 
3138  See US ITC Repo rt, V ol. II,  TUBULAR-15 and Tab le TUBULAR-43  at  TUB ULAR-37 

(Exhibit CC-6). 
3139 USITC Report, Vol. II, TUBULAR-15(Exhibit CC-6). 
3140 Korea's second written submission, para. 186. 
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that overcapa city really  surfaced in its most pr oblematic for m when de mand started to decline .3141  
Obviously, s uch overcapacity  in a declining m arket would have led to severe declines in industr y 
performance, even if im ports had been absent from  the market.  Certainly , such a significant factor 
causing injury should have been c arefully separated by the United States and the injurious effects of  
those factors should have been examined.3142  Instead, the United States merely asserts that the USITC 
properly assessed the effect and concluded that the in creased capacity levels of t he industry were not 
responsible in m ore than a minor way for any declines in the industr y's condition.3143  According t o 
Korea, such an assertion does not satisfy the non-a ttribution requirement under Article 4.2(b) of the 
Agreement on Safeguards.  The nature and extent of the impact on the market caused by the increased 
capacity should have been separated and distinguished from the effect caused by imports.3144 

Aberrational performance of one member of the industry 

7.1333 The European Communities argues that the USIT C's findings regarding t he s ituation of the 
significant domestic producer suggest that factors ot her than imports were responsible for  at least  
some of the decline of the co mpany's financial performance. 3145  However, the USITC does not  
separate and distinguish the effects of these altern ative causes,  and thus does not ensure that the  
effects of these factors ar e not attributed to in creased imports. The United States has, consequently , 
acted inconsistently with Article 4.2(b) of the Agreement on Safeguards.3146 

7.1334 China and Switzerland ar gue that as re gard "the events pertaining to a signific ant producer", 
the USITC merely briefly explained what the main factor for the decline in the financial perform ance 
was, but it did not gi ve an y hint co ncerning the ro le that non-i mport related  events have play ed.  
Further, when the USIT C concluded that the ex clusion of this "significant" producer did not  
substantially alter the downward trend i n industry profitability, it failed to specify the extent  to which 
this downward trend had nevertheless been altered.3147 

7.1335 Korea also argues that the USITC failed to properly segregate and consider the effect s on the 
performance of the United States'  industry  of one  very  u nprofitable producer whose performan ce 
declines were caused by well-docu mented problems entirely unrelated to other welded pipe  
imports.3148  According to Korea, the USITC co mpletely disregarded the evidence on the record tha t 
demonstrated that this  com pany's declines were  not caused b y imports.  M oreover, the USITC's 
conclusion that this company's performance was caused by the drop in unit values (which, in turn, was 
supposedly c aused by  inc reased im ports) is equally  unreliable as the USITC itself was adm ittedly 
"cautious of placing und ue weight on average unit value, as it is influenced b y issues of product 
mix".3149 

7.1336 In response, the United States argues that alt hough the details of the producer' s problems and 
its operating results are confidential, the USITC clearly examined the record evidence relating to these 
issues and di scussed the nature and ext ent of this producer's performance in detail. 3150  It specifically 
noted the arguments made on this issue by  the foreign producers and rejected th eir assertions that the 
                                                      

3141 USITC Report, Vol. I, p. 148 (Exhibit CC-6). 
3142 Korea's second written submission, para. 187. 
3143 United States' first written submission, para. 631. 
3144 Korea's second written submission, para. 188. 
3145 European Communities' first written submission, para. 527. 
3146 European Communities' first written submission, para. 528. 
3147 China's first written submission, para. 444;  Switzerland's first written submission, para. 302. 
3148 Korea's first written submission, para. 161. 
3149 Korea's first written submission, para. 162. 
3150 USITC Report, p. 165. 
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industry's op erating results had been  skewed b y t he non-im port pro blems of the pr oducer.3151  It 
concluded that cert ain costs of the co mpany appeared to have inc reased but that the main reason for 
the decline in the industr y's financial performance was the "substantial drop in  the unit valu es of the 
company's sales beginning in  19 99", which was due to  the substantial increase in im ports. 3152  
Moreover, the USITC noted, the exclusion of the company from the industry data did not substantially 
alter the downward trends in the industr y's condition in those y ears.3153  By conducting this analy sis, 
the USITC properly distinguished the effects attributable to this producer's operations from the effects 
of im ports and fou nd t hat the industr y's problem s were genuinely  and su bstantially t he result of 
increased imports.3154  According to the United States, the complainants' assertions that the USITC did 
not conduct such an analysis have no foundation.3155 3156 

7.1337 Korea notes t hat once again, the United Stat es merely asserts that the USITC did assess th e 
extent to which the difficulties experien ced by one of the domesti c producers c aused declines in the  
industry's performance.  The United States concludes b y simply saying that the USITC noted that the 
exclusion of the company from the industry data did not substantially alter the downward trends in the 
industry's condition i n those y ears. 3157   This statement confirms that the USITC found th at thi s 
company at i ssue did alter  the downward trends in  the industry's condition.  Nonetheless, the USITC 
failed to analyse how and to what extent  that was the case.  Without such analysis, it cannot be shown 
that the USI TC properly distinguished the effects a ttributable to  this pr oducer's operations from  the 
effects of imports.3158 

NAFTA imports 

7.1338 China notes that the determination of the ex istence of a causal link between the increased  
imports and the threat of serious injury  t o the dom estic certain tubular pro ducts industry, which is 
found in the USITC Report was made on the grounds of data which included  imports from NAFTA 
countries.  However, China believes that, since imports from NAFTA countries were exclu ded from 
the application of the safeguard measure, the USITC had to determine whether total increased imports, 
with the exc eption of im ports from  NAFTA-cou ntries, threatened to caus e serious i njury to  th e 
domestic industry.  China argues that, as a result, si nce the determination of causality  required that  
"increased imports' only consist of imports originating from non-NAFTA countries, the movements in 
imports fro m Canada and Mexico ha d to be regarded as "an o ther factor". Article 4.2(b) of the 
Agreement on Safeguards also required that injury caused by movements in imports from Canada and 
Mexico not be attributed to increased imports (from non-NAFTA countries).3159 

                                                      
3151 USITC Report, p. 165. 
3152 USITC Report, p. 165. 
3153 USITC Report, p. 165. 
3154  In th is regard, the United States notes that the complainants' argument is, in essen ce, an assertion 

that th e USITC sh ould co nduct its cau sation assessment fo r only a po rtion of the industry producing welded 
pipe.  As the complainants are aware, however, the USITC is required by the Agreement on Safeguards to assess 
whether imports are causing serious injury to the industry as a whole, not subsegments of it.   Thus, even if this 
producer were affected to some effect by non-import factors, the USITC would nonetheless still need to include 
this producer in the industry and assess whether the industry as a whole were injured by imports.  

3155  European C ommunities' first written submissio n, para. 527;  Korea's first written  sub mission, 
para. 162;  China's first written submission, para. 444;  Switzerland's first written submission, para. 302. 

3156 United States' first written submission, para. 635. 
3157 United States' first written submission, para. 635. 
3158 Korea's second written submission, para. 189. 
3159 China's first written submission, para. 450.  China's second written submission, para. 250. 


