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SECOND NAM NGUM DEVELOPMENT FUND AGREEMENT,
1974

AGREEMENT dated June 26, 1974 between the
Governments of AUSTRALIA, CANADA, the FEDERAL
REPUBLIC OF GERMANY, INDIA, JAPAN, LAOS, the
KINGDOM OF THE NETHERLANDS, NEW ZEALAND,
THAILAND, the UNITED KINGDOM OF GREAT BRITAIN
AND NORTHERN IRELAND, and the UNITED STATES OF
AMERICA and the ASIAN DEVELOPMENT BANK.

WHEREAS

(A) Under the Nam Ngum Development Fund
Agreement, 1966, the Nam Ngum Development Fund
was established to finance the first phase of
construction of the Nam Ngum hydropower
facilities and construction of such first
phase was completed in 19713

(B) The Committee for Coordination of
Investigations of the Lower Mekong Basin
(Khmer Republic, Laos, Thailand and the
Republic of Viet-Nam) operating under the aegis
of the United Nations Economic Commission for
Asia and the Far East has recommended early
commencement of the second phase of construc-
tion of the Nam Ngum hydropower facilities as
an integral component of the comprehensive
development of the Lower Mekong Basinj

(C) As Administrator of the Nam Ngum Devel-
opment Fund, the International Bank for Recon-
struction and Development, in consultation
with the Asian Development Bank (the Bank),
has made an Evaluation Study of the second
phase of construction of the Nam Ngum hydro-
power facilities and has found such second
phase to be economically viable and tech-
nically feasiblej

Wl
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(D) The Governments of Laos and Thailand
have agreed to make arrangements for further
inter-connection of the high voltage trans-
mission facilities of the two countries and
for further sales by Electricité du Laos (EDL)
to Electricity Generating Authority of Thai-
land of electrical energy to be produced by
the Nam Ngum hydropower facilities;

(E) The Governments of Australia, India,
Japan, the Kingdom of the Netherlands, New
Zealand, the United Kingdom and the United
States have agreed on arrangements for the
joint financing of the Project, as described
in the Schedule, on the terms and conditions
set forth in this Agreement and, together with
the Government of Laos, have invited the Bank
and the Bank has agreed to act as Administrator
of the funds so provideds;

(F) The Government of Canada has agreed to
finance goods and services required for the
Project under its bilateral aid to Laos}

(G) The Government of the Federal Republic
of Germany has agreed to finance the construc-
tion of transmission, substation and certain
distribution facilities included in the Project
under its bilateral aid to Laosj and

(H) The Project will be executed by EDL, a
statutory corporation of Laos, in accordance
with the terms of a Project Agreement of even
date herewith between Laos, EDL and the Bank
and for this purpose Laos will make the
proceeds of the funds provided for the Project
available to EDL upon the terms and conditions
herein provided;

NOW THEREFORE
agree as follows:

the Parties hereto hereby
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ARTICLE I

Titles Definitions

Section 1.01. This Agreement may be cited
as the "Second Nam Ngum Development Fund
Agreement, 1974".

Section 1.02. Except where the context
otherwise requires, the following terms have
the. following meanings wherever used in this
Agreement:

(a) "Administrator™ means the Bank acting
in the capacity of Administrator of the Fundj}

(b) "Bank™ means the Asian Development Bankj

(c) "Bilateral Lenders"™ means the Government
of Canada and the Government of the Federal
Republic of Germany, representing itself and
KFW;

(d) "bilateral loans” means the loan by KFW
to EDL referred to in Section 3.04 and the
loan by the Government of Canada to Laos
referred to in Section 3.053%

(e) "Contributing Parties™ means the Govern-
ments of Australia, India, Japan, the Kingdom
of the Netherlands, New Zealand, the United
Kingdom and the United Statesj

(f) "currency”™ means such coin or currency
as at the relevant time is legal tender for
the payment of public and private debts in the
territories of the government referred to}

(g) "dollars" and "$" mean dollars
currency of the United Statesj

in

(h) "EDL"™ means Electricité du Laos, a
corporation established under the provisions
of the Ordonnance Royale No. 38 dated 26
January 1959 of the Kingdom of Laos;

HH
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(i) "EGAT" means Electricity Generating
Authority of Thailand, a corporation estab-
lished under the provisions of the Electricity
Generating Authority of Thailand Act (B.E.
2511), as amended from time to time, of the
Kingdom of Thailand;

(j) "Energy Supply Agreement” means the
agreement dated 22 June 1971 between EDL and
EGAT relating to the sale of energy by EDL to
EGAT from the Nam Ngum hydropower facilities;

(k) "Financing Agreement” means the agree-
ment between Laos and EDL referred to in
Section 4.01}

(1) "foreign currency” means any currency
other than kip}

(m) "Fund™ means the Second Nam Ngum Devel-
opment Fund established by this Agreement;

(n) "goods™ means equipment, supplies and
services required for the Project or for the
carrying out of the Administrator's duties
hereunder; wherever reference is made to the
cost of any goods, such cost shall be deemed
to include the cost of importing such goods
into the territories of the Kingdom of Laos;

(o) "KFW"™ means Kreditanstalt fuer Wieder-
aufbau, a corporation established under the
laws of the Federal Republic of Germany}

(p) "kip"” means the currency of the Kingdom
of Laos;

(q) "Laos™ means the Kingdom of Laos repre-
sented by the Government of Laos;

(r) "OECF" means The Overseas Economic
Cooperation Fund, a corporation established
under the laws of Japan;
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(s) "OECF Loan" means the loan by OECF to
Laps referred to in Section 3.03;

(t) "Parties” means the Governments named
in the Preamble to this Agreement as parties
and the Bank, and any other Government, insti-
tution or entity which shall become a party to
this Agreement pursuant to Article XIIj

(u) "Project” means the second phase of
construction of the Nam Ngum hydropower
facilities described in the Schedule, as such
description may be amended from time to time
by agreement between the Parties;

(v) "Project Agreement” means the agreement
between Laos, EDL and the Bank referred to in
Recital (H) of the Preamble to this Agreement;
and

(w) "Thailand” means the Kingdom of Thailand
represented by the Royal Government of Thai-
land,

Section 1.03. Unless otherwise specified,
references in this Agreement to Articles,
Sections or the Schedule are, respectively,
to Articles, Sections and the Schedule of this
Agreement.

ARTICLE II

Establishment of Second
Nam Ngum Development Fund

Section 2.01. There is hereby established
the Second Nam Ngum Development Fund, consti-
tuted by the contributions which shall from
time to time be made to the Fund, whether as
grant or loan, in accordance with the provi-
sions of this Agreement, together with any
additions thereto and any other assets and
receipts of the Fund, to be held in trust and
administered by the Bank and used only for the

He
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purposes, and in accordance with the provi-
sions, of this Agreement and the Project Agree-
ment .

Section 2.02. The Bank is hereby designated
as Administrator of the Fund. The Bank agrees
to act in that capacity in accordance with the
provisions of this Agreement and the Project
Agreement,

Section 2.03. The Fund and its assets and
accounts shall be kept separate and apart from
all assets and accounts of the Bank and shall
be separately designated in such appropriate
manner as the Bank shall determine.

ARTICLE III
Contributions to the Fundj Bilateral Loans

Section 3.01. Each of the Parties specified
in this Section 3.01 hereby undertakes, subject
to such parliamentary or congressional action
as may be necessary (if any), to make a contri-
bution to the Fund in the amount and on the
terms and conditions specified below:

(a) The Government of Australia shall con-
tribute a grant of the equivalent in Australian
dollars of five hundred thousand dollars ($500,
000), which may be disbursed for any expendi-
tures, whether in foreign currency or kip, on
the Project.

(b) The Government of India shall contribute
a grant of one million Indian rupees (Ind. Rs.
1,000,000), provided that, except as the
Government of India shall otherwise agree,
such contribution shail not exceed actual dis-
bursements from the Fund for the foreign
currency cost of goods required for the Project
and procured in, or supplied from, the terri-
tories of India.
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(c) The Government of the Kingdom of the
Netherlands shall contribute a grant of one
hundred and forty-four thousand five hundred
and forty-five dollars ($144,545), which may
be disbursed for any expenditures, whether in
foreign currency or kip, on the Project.

(d) The Government of New Zealand shall
contribute a grant of five hundred thousand
New Zealand dollars (N2$500,000), provided that,
except as the Government of New Zealand shall
otherwise agree, such contribution shall not
exceed actual disbursements from the Fund for
a reasonable part of total kip expenditures
for the Project and for the foreign currency
cost of goods required for the Project and
procured in, or supplied from, the territories
of New Zealand,.

(e) The Government of the United Kingdom
shall contribute a grant of thirty-two thousand
pounds (£32,000) and a loan of forty-eight
thousand pounds (£48,000), a total of eighty
thousand pounds (£80,000). The loan shall be
interest-free and shall mature over twenty-five
(25) years, including a grace period of seven
(7) years. Except as the Government of the
United Kingdom shall otherwise agree, such
contribution shail not exceed actual disburse-
ments from the Fund for the foreign currency
cost of goods required for the part of the
Project described in paragraph (g) of the
Schedule and procured in, or supplied from,
the territories of the United Kingdom.

(f) The Government of the United States
shall contribute a loan of five million dollars
($5,000,000), provided that, except as the
Government of the United States shall otherwise
agree, such contribution shall not exceed
actual disbursements from the Fund for a
reasonable part of total kip expenditures for
the Project and for the foreign currency cost

HR
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of goods required for the Project and procured
in, or supplied from, the territories of the
United States. Such loan shall bear interest
at the rate of two per cent (2%) per annum
during the grace period and at the rate of
three per cent (3%) per annum thereafter and
shall mature over forty (40) years, including
a grace period of ten (10) years.

Section 3.02. Each contribution to the
Fund referred to in Section 3.01, whether in
the form of grant or loan, shall be a grant

or loan to Laos (but payable to the Fund) and
shall be made directly by the Contributing
Party, or any agency or instrumentality there-
of, on terms and conditions, not inconsistent
with this Agreement and the Project Agreement,
to be agreed between Laos and the Contributing
Party or its agency or instrumentality con-

cerned.

Section 3.03. The Government of Japan
hereby confirms that OECF has agreed to make
a loan to Laos for the Project not exceeding
three billion one hundred and eighty million
yen (¥3,180,000,000) nor exceeding fifty per
cent (50%) of the total Project cost. Such
loan will be a contribution to the Fundj may
be disbursed for any expenditures, whether
in foreign currency or kip, on the Project}
will bear interest at the rate of two per cent
(2%) per annum and will mature over thirty
(30) years, including a grace period of ten
(10) years. Such loan will be on terms and
conditions, not inconsistent with this
Agreement and the Project Agreement, as agreed
between Laos and OECF. The Administrator will
coordinate with OECF in relation to the Project
under arrangements to be agreed between them.

Section 3.04. The Government of the Federal
Republic of Germany hereby undertakes that,
on the basis of a bilateral agreement to be
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concluded with Laos, KFW shall make a loan to
EDL not exceeding eleven million five hundred
thousand Deutsche Mark (DM11,500,000) to fi-
nance the parts of the Project described in
paragraphs (e) and (f) of the Schedule, and

the part of the consulting services referred

to in paragraph (i) of the Schedule relating
thereto. Such loan shall bear interest at the
rate of three-fourths of one per cent (3/4 of
1%) per annum and shall mature over fifty (50)
years, including a grace period of ten (10)
years. Such loan shall be on terms and condi-
tions, not inconsistent with this Agreement

and the Project Agreement, to be agreed between
KFW and EDL, and shall not comprise part of

the Fund. The Administrator and KFW will
coordinate their respective actions in relation
to the Project under arrangements to be agreed
between them.

Section 3.05. The Government of Canada
hereby undertakes that, on the basis of a
bilateral agreement to be concluded with Laos,
the Government of Canada shall make a loan to
Laos not exceeding two million five hundred
thousand Canadian dollars (Can. $2,500,000) to
finance goods required for the Project and
procured in, or supplied from, the territories
of Canada, Such loan shall be interest-free
and shall mature over fifty (50) years, in-
cluding a grace period of tem (10) years.

Such loan shall be on terms and conditions,
not inconsistent with this Agreement and the
Project Agreement, to be agreed between the
Government of Canada and Laos, and shall not
comprise part of the Fund. Except as the
Government of Canada may otherwise agree, such
loan shall not be available to finance any
commitment incurred after 31 December 1975.
The Administrator and the Government of Canada
will coordinate their respective actions in
relation to the Project under arrangements

to be agreed between them.

K1
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Section 3.06. (a) Upon the entry into
force of this Agreement, the Administrator
shall promptly notify each of the Contributing
Parties of the amount required to be paid as
part of its contribution to the Fund to cover
estimated disbursements of the Fund prior to
30.June 1974. The Administrator shall, before
the beginning of the semi-annual period com-
mencing 1 July 1974 and before the beginning
of each semi-annual period commencing 1 January
or 1 July thereafter (at a time to be agreed
between the Administrator and each of the
Contributing Parties), notify each of the
Contributing Parties of the amount required
to be contributed by it to cover estimated
disbursements during each such semi-annual
period. Payment will be made of the amounts
specified or provided for in such notifications
at the time or times specified therein.

(b) The Administrator may include in its
estimate of amounts required to be paid in any
period pursuant to Section 3.06 (a) such sums
as it shall consider necessary or desirable
to establish and maintain a reasonable reserve
against an excess of actual expenditures over
the estimates of such expenditures.

(¢) The Contributing Parties and Laos agree
to accept the Administrator's decisions under
Section 3.06 (a) and (b) as to the estimated
requirements of the Fund, including reserve.

Section 3.07. Notwithstanding the provi-
sions of Section 3.06(a):

(a) the contribution of the Government of
Australia shall be paid in six (6) equal semi-
annual instalments commencing with the instal-
ment payable in respect of the semi-annual
period commencing 1 July 1974;

Government of
shall be paid
as the Govern-

(b) the contribution of the
the Kingdom of the Netherlands
in,one instalment at such time
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ment of the Kingdom of the Netherlands and the
Administrator shall agreej and

(c) the contribution of the Government of
New Zealand shall be paid in four (4) equal
semi-annual instalments commencing with the
instalment payable in respect of the semi-
annual period commencing 1 July 1974.

Section 3.08. Contributions will be paid in
the respective currencies of the Contributors
or in the equivalents thereof in such other
currencies, freely usable or convertible,
may be agreed upon between the respective
Contributing Parties and the Administrator,

as

ARTICLE 1V

Use of the Fund;
Disbursements from the Fund

Section 4.01. (a) Laos shall make the
proceeds of the Fund available to EDL under a
Financing Agreement upon terms and conditions
satisfactory to the Administrator.

(b) Laos shall cause EDL to apply the pro-
ceeds of the Fund exclusively to the financing
of expenditures on such parts of the Project
as shall not be financed under bilateral loans,
in accordance with the provisions of this
Agreement and the Project Agreement.

(¢) Except as may be agreed between Laos
and any Contributing Party, no part of the
contribution of that Contributing Party to the
Fund or income from deposit or investment of
such contribution shall be applied to the
financing of interest or any other charges on
such contribution or on any other contribution
to the Fund.

Section 4.02. Subject to the provisions of

i
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this Agreement, the allocation of the proceeds
of the Fund among the expenditures on the
Project and the specific goods to be financed
from the Fund shall be determined by agreement
between Laos and the Administrator, subject to
modification by further agreement between
them,

Section 4.03. Except
may otherwise determine,
be made from the Fund on
expenditure prior to the date of this Agree-
ment, (ii) any payment for taxes imposed under
the laws of Laos or laws in effect in its
territories on goods or services, or on the
importation, manufacture, procurement or
supply thereof; (iii) any expenditure in any
ineligible source territory or for goods pro-
duced in, or services supplied from, any
such territory. For the purposes of this
Section 4.03, "ineligible source territory"”
means any territory other than (i) territories
of any of the Contributing Parties and (ii)
territories which have been specified by the
Bank from time to time to Laos as eligible
sources for procurement of goods and services
under loans by the Bank in its Special Opera-
tions.

Section 4.04. Except as the Administrator
may otherwise determine, Laos shall cause all
goods financed out of the proceeds of the Fund
to be used exclusively in the carrying out
of the Project.

Section 4.05. Disbursements from the Fund
shall be made by the Administrator upon written
application by Laos in such form, and contain-
ing such statements and agreements, as the
Administrator shall request.

Section 4.06. Laos shall furnish to the
Administrator such documents and other evidence
in support of each such application as the

as the Administrator
no disbursements shall
account of (i) any
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Administrator shall request, whether before or

after the Administrator shall have permitted
any disbursement requested in its application.

Section 4.07. Each application and the
accompanying documents shall be sufficient in
form and substance to satisfy the Administrator
that the amount requested is to be used only
for the purposes specified in this Agreement,

that the goods on account of which disburse-
ment is requested are suitable for the Project,
and that the cost of such goods is reason-

able.

Section 4.08. The Administrator may make
payments or arrangements for payment directly
to the suppliers of goods or others without
any application by Laos therefor whenever,
after consultation with Laos, it determines
that such procedure is necessary or desirable
for the efficient carrying out of the Project.

Section 4.09. Disbursements from the Fund
shall be in such currencies as the Administra-
tor shall elect.

Section 4.10. Laos shall make and maintain
arrangements for the sale, at the most advan-
tageous legal rate, of kip required for the

carrying out of the Project.

ARTICLE V
The Administrator

Section 5.01. The Administrator shall, on
behalf of the Contributing Parties and in
accordance with this Agreement and the Project
Agreement, supervise the execution of the
Project (including the procurement of the
goods and coordination of implementation of
the parts of the Project financed out of the
Fund and the parts of the Project financed
out of the bilateral loans), administer the

KH
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Fund and coordinate the performance by the
Parties of their respective obligations under
this Agreement and the Project Agreement.

Section 5.02. The Administrator shall,
within thirty (30) days after 30 June 1974. and
after each 30 June and 31 December thereafter,
send to each of the Contributing Parties, the
Bilateral Lenders and Laos, a report contain-
ing appropriate information with respect to
the receipts and disbursements of, and balances
in, the Fund, the progress of the Project, and
other matters relating to the Fund, the
Project, this Agreement and the Project Agree-
ment.

Section 5.03. The Administrator may, but
shall not be obliged to, deposit and invest
the Fund, or any part of it, pending disburse-
ment, in such manner as it shall deem appro-
priate. Except as any Contributing Party shall
otherwise specify to the Administrator in
respect of income derived from deposit and
investment of the contribution of such Party,
the income from deposit and investment of the
Fund, after deduction of expenses relating to
such deposit and investment, shall be held
and administered by the Administrator, on
behalf of Laos, as part of the assets of the
Fund.

Section 5.04. Whenever it shall be neces-
sary for the purposes of this Agreement to
value one currency in terms of another cur-
rency, such value shall be as reasonably
determined by the Administrator in accordance
with the Bank's usual procedures.

Section 5.05. The Administrator shall not
be liable for any losses, resulting from

fluctuations in exchange rates, sustained by
the Fund on sales and purchases of different

currencies.
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Section 5.06. The Bank, in acting as
Administrator, shall exercise the same care
in the management and administration of the
Fund, and in the discharge of its other func-
tions under this Agreement and the Project
Agreement, as it exercises in respect of the
management and administration of its own
affairs.

- Section 5.07. (a) The Administrator shall
receive no compensation for services rendered
by it under this Agreement but shall be
reimbursed out of the Fund for all expenses
incurred by it in performing such services,
including an appropriate portion of its
overhead administrative expenses.

(b) The Administrator shall compute such
expenses and reimburse itself therefor out of
the Fund semi-annually, provided that the
first computation and payment shall be in
respect of the period ending 30 June 1974.
Notwithstanding any other provision of this
Agreement, such expenses shall be charged
semi-annually, first, to income of the Fund,
and then, to all contributions to the Fund
in proportion to such contributions.

Section 5.08. Whenever the Administrator
determines that special circumstances so
require, it may make, or require or approve
the making of, such agreement or arrangement
with consultants, contractors and other
entities as it shall consider desirable for
carrying out the Project in the manner it
deems to he the most efficient, expenditious
and economical.

ARTICLE VI

Undertakings of the Contributing Parties
and the Bilateral Lenders

K+P
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Section 6.01. Each of the Contributing
Parties and the Bilateral Lenders shall co-
operate fully with each other and with Laos
and the Administrator to ensure that the
Project will be efficiently and economically
implemented and that the purposes of this
Agreement will be accomplished. To these
ends, each of the Contributing Parties and
the Bilateral Lenders shall

(a) furnish or cause to be furnished to the
Administrator all such information as the
Administrator shall reasonably request con-
cerning (i) the contributions to the Fund and
the expenditure of the proceeds thereof; (ii)
the bilateral lvans and the expenditure of the
proceeds thereof; (iii) the goodsj; and (iv)
the Projecty

(b) from time to time at the request of the
Administrator exchange views with the Adminis-
trator through their respective representatives
with regard to matters relating teo the execu-
tion of the Project and the purposes of this
Agreement; and

(¢) promptly inform the Administrator of
ahy condition which interferes with, or threaa
tens to interfere with, the accomplishment of
the purposes of this Agreement.

Section 6.02.
and the Bilateral

(a) The Contributing Parties
Lenders shall not take or
permit any action which would interfere with
the efficient and economic implementation of
the Project, and the performance by Laos, the
Administrator and EDL of their respective
obligations, and the exercise of their respec-
tive rights, powers and privileges, under

this Agreement, the Project Agreement and the
Financing Agreement.

(b) Nothing in Section 6.02(a) shall prevent

any Contributing Party or Bilateral Lender
from suspending disbursement of its contribu-



