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ANNEX I

ILLUSTRATIVE LIST OF EXPORT SUBSIDIES

The provision by governments of direct subsidies to a firm or an industry contingent upon
export performance.

Currency retention schemes or any similar practices which involve a bonus on exports.

Internal transport and freight charges on export shipments, provided or mandated by
governments, on terms more favourable than for domestic shipments.

The provision by governments or their agencies either directly or indirectly through
government-mandated schemes, of imported or domestic products or services for use in the
production of exported goods, on terms or conditions more favourable than for provision of
like or directly competitive products or services for use in the production of goods for domestic
consumption, if (in the case of products) such terms or conditions are more favourable than
those commercially available” on world markets to their exporters.

The full or partial exemption remission, or deferral specifically related to exports, of direct
taxes™ or social welfare charges paid or payable by industrial or commercial enterprises.®

The allowance of special deductions directly related to exports or export performance, over
and above those granted in respect to production for domestic consumption, in the calculation
of the base on which direct taxes are charged.

‘The exemption or remission, in respect of the production and distribution of exported products,
of indirect taxes™ in excess of those levied in respect of the production and distribution of like
products when sold for domestic consumption.

The exemption, remission or deferral of prior-stage cumulative indirect taxes® on goods or
services used in the production of exported products in excess of the exemption, remission
or deferral of like prior-stage cumulative indirect taxes on goods or services used in the
production of like products when sold for domestic consumption; provided, however, that
prior-stage cumulative indirect taxes may be exempted, remitted or deferred on exported products
even when not exempted, remitted or deferred on like products when sold for domestic
consumption, if the prior-stage cumulative indirect taxes are levied on inputs that are consumed
in the production of the exported product (making normal allowance for waste).® This item
shall be interpreted in accordance with the guidelines on consumption of inputs in the production
process contained in Annex II.
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that are consumed in the production of the exported product (making normal allowance for
waste); provided, however, that in particular cases a firm may use a quantity of home market
inputs equal to, and having the same quality and characteristics as, the imported inputs as a
substitute for them in order to benefit from this provision if the import and the corresponding
export operations both occur within a reasonable time period, not to exceed two years. This
item shall be interpreted in accordance with the guidelines on consumption of inputs in the
production process contained in Annex 11 and the guidelines in the determination of substitution
drawback systems as export subsidies contained in Annex IIl.

The provision by governments (or special institutions controlled by governments) of export
credit guarantee or insurance programmes, of insurance or guarantee programmes against
increases in the cost of exported products or of exchange risk programmes, at premium rates
which are inadequate to cover the long-term operating costs and losses of the programmes.

The grant by governments (or special institutions controlled by and/or acting under the authority
of governments) of export credits at rates below those which they actually have to pay for the
funds so employed (or would have to pay if they borrowed on international capital markets
in order to obtain funds of the same maturity and other credit terms and denominated in the
same currency as the export credit), or the payment by them of all or part of the costs incurred
by exporters or financial institutions in obtaining credits, in so far as they are used to secure
a material advantage in the field of export credit terms.

Provided, however, that if a Member is a party to an international undertaking on official export
credits to which at least twelve original Members to this Agreement are parties as of
1 January 1979 (or a successor undertaking which has been adopted by those original Members),
or if in practice a Member applies the interest rates provisions of the relevant undertaking,
an export credit practice which is in conformity with those provisions shall not be considered
an export subsidy prohibited by this Agreement.

Any other charge on the public account constituting an export subsidy in the sense of Article XVI
of GATT 199%4.

$The term "commercially available™ means that the choice between domestic and imported products is unrestricted and
depends only on commercial considerations.

%For the purpose of this Agrecment:

The term "direct taxes” shall mean taxes on wages. profits, interests, rents, royalties, and all other forms of income,
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and taxes on the ownership of real property;

The term “import charges™ shall mean tariffs, duties, and other fiscal charges not clsewhere enumerated in this
note that are levied oa imports;

The term “indirect taxes™ shall mean sales, excise, tumover, value added, franchise, stamp, transfer, inventory
and equipment taxes, border taxes and all taxes other than direct taxes and import charges;

“Prior-stage™ indirect taxes are those levied on goods or services used directly or indirectly in making the product;

“"Cumulative” indirect taxes are multi-staged taxes levied where there is no mechanism for subsequent crediting
of the tax if the goods or services subject to tax al one stage of production are used in a succeeding stage of production;

“Remission” of taxes includes the refund or rebate of taxes;

“Remission or drawback™ includes the full or partial exemption or deferral of import charges

*The Members recognize that deferral need not amount 1o an export subsidy where, for example, nvua_u:n_n 553-
charges are collected. The Members reaffirm the principle that prices for goods in ions between
and foreign buyers under their or under the same control should for tax purposes be the prices which would cnor!.n& _.o.inn:
independent enterprises acting at arm’s length. Any Member may draw the attention of another Member Lo administrative
or other practices which may contravene this principle and which result in a significant saving of direct taxes in export
In such ci the N shall normally atempt to resolve their differences using the facilities of
existing bilateral tax treaties or other specific i i hani: without prejudice to the rights and obligations of
Members under GATT 1994, including the right of consultation created in the preceding sentence.
Paragraph (¢) is not intended to limit a Member from taking measures to avoid the double taxation of foreign-source
income camed by its enterprises or the enterprises of another Member.

Bv-_.-m_dvr ?v mcom not apply to valuc-added tax systems and border-tax »&:m:.:na in licu thereof; the problem of
the of value-added taxes is y covered by p h (g).
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ANNEX 11

GUIDELINES ON CONSUMPTION OF INPUTS IN THE PRODUCTION PROCESS®

Snputs in di ess

i d, energy, fuels and oil used in the production
process !ﬁ catalysts which arc oo:.:::k_ in the coursc o-,:.n._. :uo (] ceﬂ_: the exported product.

L. Indirect tax rebate schemes can allow for exemption, remission or deferral of prior-stage
cumulative indirect taxes levied on inputs that are consumed in the production of the exported product
(making normal allowance for waste). Similarly, drawback schemes can allow for the remission or
drawback of import charges levied on inputs that are consumed in the production of the exported product
(making normal allowance for waste).

2. The Illustrative List of Export Subsidies in Annex I of this Agreement makes reference to the
term "inputs that are consumed in the production of the exported product” in paragraphs (h) and (i).
Pursuant to paragraph (h), indirect tax rebate schemes can constitute an export subsidy to the extent
that they result in exemption, remission or deferral of prior-stage cumulative indirect taxes in excess
of the amount of such taxes actually levied on inputs that are consumed in the production of the exported
product. Pursuant to paragraph (i), drawback schemes can constitute an export subsidy to the extent
that they result in a remission or drawback of import charges in excess of those actually levied on inputs
that are consumed in the production of the exported product. Both paragraphs stipulate that normal
allowance for waste must be made in findings regarding consumption of inputs in the production of
the exported product. Paragraph (i) also provides for substitution, where appropriate.

1

In ini hether inputs are cc d in the production of the exported product, as part
of a countervailing duty investigation pursuant to this Agreement, investigating authorities should proceed
on the following basis:

1. Where it is alleged that an indirect tax rebate scheme, or a drawback scheme, conveys a subsidy
by reason of over-rebate or excess drawback of indirect taxes or import charges on inputs consumed
in the production of the exported product, the investigating authorities should first determine whether
the government of the exporting Member has in place and applies a system or procedure to confirm
which inputs are consumed in the production of the exported product and in what amounts. Where
such a system or procedure is determined to be applied, the investigating authorities should then examine
the system or procedure to see whether it is reasonable, effective for the purpose intended, and based
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on generally accepted commercial practices in the country of export. The investigating authorities
may deem it necessary to carry out, in accordance with paragraph 6 of Article 12, certain practical
tests in order to verify information or to satisfy themselves that the system or procedure is being
effectively applied.

2. Where there is no such system or procedure, where it is not reasonable, or where it is instituted
and considered reasonable but is found not to be applied or not to be applied effectively, a further
examination by the exporting Member based on the actual inputs involved would need to be carried
out in the context of determining whether an excess payment occurred. If the investigating authorities
deemed it y, a further ex ion would be carried out in accordance with paragraph 1.

3. Investigating authorities should treat inputs as physically incorporated if such inputs are used
in the production process and are physically present in the product exported. The Members note that
an input need not be present in the final product in the same form in which it entered the production
process.

4. In determining the amount of a particular input that is consumed in the production of the exported
product, a "normal allowance for waste” should be taken into account, and such waste should be treated
as consumed in the production of the exported product. The term "waste™ refers to that portion of
a given input which does not serve an independent function in the production process, is not consumed
in the production of the exported product (for reasons such as inefficiencies) and is not recovered,
used or sold by the same manufacturer.

5. - The investigating authority’s determination of whether the claimed allowance for waste is
“normal” should take into account the production process, the average experience of the industry in
the country of export, and other technical factors, as appropriate. The investigating authority should
bear in mind that an important question is whether the authorities in the exporting Member have
reasonably calculated the amount of waste, when such an amount is intended to be included in the tax
or duty rebate or remission.
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ANNEX Il

GUIDELINES IN THE DETERMINATION OF SUBSTITUTION
DRAWBACK SYSTEMS AS EXPORT SUBSIDIES

1

Drawback systems can allow for the refund or drawback of import charges on inputs which
are consumed in the production process of another product and where the export of this latter product
contains domestic inputs having the same quality and characteristics as those substituted for the imported
inputs. Pursuant to paragraph (i) of the lilustrative List of Export Subsidies in Annex I, substitution
drawback systems can constitute an export subsidy to the extent that they result in an excess drawback
of the import charges levied initially on the imported inputs for which drawback is being claimed.

n

In examining any substitution drawback system as part of a countervailing duty investigation
pursuant to this Agreement, investigating authorities should proceed on the following basis:

1. Paragraph (i) of the lllustrative List stipulates that home market inputs may be substituted for
imported inputs in the production of a product for export provided such inputs are equal in quantity
to, and have the same quality and characteristics as, the imported inputs being substituted. The existence
of a verification system or procedure is important because it enables the government of the exporting
Member to ensure and demonstrate that the quantity of inputs for which drawback is claimed does
not exceed the quantity of similar products exported, in whatever form, and that there is not drawback
of import charges in excess of those originally levied on the imported inputs in question.

2. Where it is alleged that a substitution drawback system conveys a subsidy, the investigating
authorities should first proceed to determine whether the government of the exporting Member has
inplace and applies a verification system or procedure. Where suchasystem or procedure is determined
to beapplied, the investigating authorities should then examine the verification procedures to see whether
they are reasonable, effective for the purpose intended, and based on generally accepted commercial
practices in the country of export. To the extent that the procedures are determined to meet this test
and are effectively applied, no subsidy should be presumed to exist. It may be deemed necessary
by the investigating authorities to carry out, in accordance with paragraph 6 of Article 12, certain
practical tests in order to verify information or to satisfy themselves that the verification procedures
are being effectively applied.



E A =

HrEQIE

e
QER
SEQ
ST

=0

T (S=

°

o ERIO N OWIRRIEE O S IR AIHH R R UBE b & - INOX SRR MO s VR e &
07 EE P VRROR0R” URRIKERN BEELS M 5B 5 ROV ERKERBENSM S
SAURROR IR B BRGT MO0 QU Qo SIRIN B EHERER BE
DOPREKORERS VSRR S H 5 RWE M0 LQ7 HERS B 280 5 W L E R e QB R 9 e
PRI RN URIR e IRUL B NQRMRE M IV MUERREC R

< ZHRNMeKERT FHENLES VK- QBT 0RO VN E<ERWBE e )
VRLRLE PR M0 WRIIE FERHESKEURB WL MBS

0 FERE<RKEE L EOKER 2 E0 5 VRS Ko HE LR O M RN IXEDO IR B HKER X
O RXBHEO RN FEK W ERH— 2 1L R < B C BENK O R w00 U

Bt UR 00

EHEfIE MIECEERE-eEREHCRECROORN (38) @)

H SESORMOEEY WOEMMILREwS NSO S EIENK BN R R 00 0 TR 0BT RES NNy’

EREES M-V ke

— ZTORKHOEEY ERHOEU (I MVE ESEHIXE 0HIER IR ML Y Sigi e’

N 0RO Y BRIl 1 &7 EREQHRE P ROSHIFOEESHT — ¥ N BN
50045585 &KL O 1 TRMIEQERE 0 2 v e EHRUEe RS <HhRITEIR
ER © VERERKEWS VS 0RE LR OIES 4+ HERS RE N QD e ERwlX Dok (4
) SEHREEA O VR (en°

He ESGVD0LKY ERHV KT 0 BRE S EHLT S KA 0

Ho BRESHFCERHOROLY MECEEL 05 ML BREVIND 0K BEHREL QO MR RH -

B OB

3. Where there are no verification procedures, where they are not reasonable, or where such
procedures are instituted and considered reasonable but are found not to be actually applied or not
applied effectively, there may be a subsidy. In such cases a further examination by the exporting
Member based on the actual transactions involved would need to be carried out to determine whether
an excess payment occurred. If the investigating authorities deemed it necessary, a further examination
would be carried out in accordance with paragraph 2.

4. The existence of a substitution drawback provision under which exporters are allowed to select
particular import shipments on which drawback is claimed should not of itself be considered to convey
a subsidy.

5. An excess drawback of import charges in the sense of paragraph (i) would be deemed to exist
where governments paid interest on any monies refunded under their drawback schemes, to the extent
of the interest actually paid or payable.

ANNEX IV

CALCULATION OF THE TOTAL AD VALOREM SUBSIDIZATION
(PARAGRAPH 1(A) OF ARTICLE 6)*

“An und ding among should be developed, as necessary, on matters which are not specified in this Annex
or which need further clarification for the purposes of h 1(a) of Article 6.
1. Any calculation of the amount of a subsidy for the purpose of paragraph 1(a) of Article 6 shali

be done in terms of the cost to the granting government.
2. Except as provided in paragraphs 3 through 5, in determining whether the overall rate of
subsidization exceeds 5 per cent of the value of the product, the value of the product shall be calculated

as the total value of the recipient firm's® sales in the most recent 12-month period, for which sales
data is available, preceding the period in which the subsidy is granted.*

“The recipicat firm is a fimm in the territory of the Subsidizing Member.

“In the case of tax-related subsidics the value of the product shall be calculated as the total value of the recipicnt firm's
sales in the fiscal year in which the tax-related measure was camed.
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3. Where the subsidy is tied to the production or sale of a given product, the value of the product
shall be calculated as the total value of the recipient firm’s sales of that product in the most recent
12-month period, for which sales data is available, preceding the period in which the subsidy is granted.

4. Where the recipient firm is in a start-up situation, serious prejudice shall be deemed to exist
if the overall rate of subsidization exceeds 15 per cent of the total funds invested. For purposes of
this paragraph, a start-up period will not extend beyond the first year of production.*

“Start-up situations include instances where financial for product d or of facilities
to manufacture products benefiting from the subsidy have been made, even though production has not begun.

5. Where the recipient firm is located in an inflationary economy country, the value of the product
shall be calculated as the recipient firm’s total sales (or sales of the relevant product, if the subsidy
is tied) in the preceding calendar year indexed by the rate of inflation experienced in the 12 months
preceding the month in which the subsidy is to be given.

6. In determining the overall rate of subsidization in a given year, subsidies given under different

programmes and by different authorities in the territory of a Member shall be aggregated.

7. Subsidies granted prior to the date of entry into force of the WTO Agreement, the benefits
of which are allocated to future production, shall be included in the overall rate of subsidization.

8. Subsidies which are non-actionable under relevant provisions of this Agreement shall not be
included in the calculation of the amount of a subsidy for the purpose of paragraph 1(a) of Article 6.
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ANNEX V

PROCEDURES FOR DEVELOPING INFORMATION CONCERNING SERIOUS PREJUDICE

L Every Member shall cooperate in the development of evidence to be examined by a panel in
procedures under paragraphs 4 through 6 of Article 7. The parties to the dispute and any third-country
Member concerned shall notify to the DSB, as soon as the provisions of paragraph 4 of Article 7 have
been invoked, the organization responsible for administration of this provision within its territory and
the procedures to be used to comply. with requests for information.

2. In cases where matters are referred to the DSB under paragraph 4 of Article 7, the DSB shall,
upon request, initiate the procedure to obtain such information from the government of the subsidizing
Member as necessary to establish the existence and amount of subsidization, the value of total sales
of the subsidized firms, as well as information necessary to analyze the adverse effects caused by the
subsidized product.® This process may include, where appropriate, presentation of questions to the
government of the subsidizing Member and of the complaining Member to collect information, as well
as to clarify and obtain elaboration of information available to the parties 10 a dispute through the
notification procedures set forth in Part VILY

“In cases where the of serious prejudice has to be

“"The information-gathering process by the DSB shall take into account the need to protect information which is by naturc
confidential er which is provided on a confideatial basis by any Member involved in this process.

3. In the case of effects in third-country markets, a party to a dispute may collect information,
including through the use of questions to the government of the third-country Member, necessary to
analyse adverse effects, which is not otherwise reasonably available from the complaining Member
or the subsidizing Member. This requirement should be administered in such a way as not to impose
an unreasonable burden on the third-country Member. In particular, such a Member is not expected
to make a market or price analysis specially for that purpose. The information to be supplied is that
which is already available or can be readily obtained by this Member (e.g. most recent statistics which
have already been gathered by relevant statistical services but which have not yet been published, customs
data concerning imports and declared values of the products concerned, etc.). However, if a party
to a dispute undertakes a detailed market analysis at its own expense, the task of the person or firm
conducting such an analysis shall be facilitated by the authorities of the third-country Member and
such a person or firm shall be given access to all information which is not normally maintained
confidential by the government.

4. The DSB shall designate a representative to serve the function of facilitating the
information-gathering process. The sole purpose of the representative shall be to ensure the timely

OPP
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development of the information necessary to facilitate expeditious subsequent multilateral review of
the dispute. In particular, the representative may suggest ways to most efficiently solicit necessary
information as well as encourage the cooperation of the parties.

S. The information-gathering process outlined in paragraphs 2 through 4 shall be completed within
60 days of the date on which the matter has been referred to the DSB under paragraph 4 of Article 7.
The information obtained during this process shall be submitted to the panel established by the DSB
in accordance with the provisions of Part X. This information should include, inter alia, data concerning
the amount of the subsidy in question (and, where appropriate, the value of total sales of the subsidized
firms), prices of the subsidized product, prices of the non-subsidized product, prices of other suppliers
to the market, changes in the supply of the subsidized product to the market in question and changes
in market shares. It should also include rebuttal evidence, as well as such supplemental information
as the panel deems relevant in the course of reaching its conclusions.

6. If the subsidizing and/or third-country Member fail to cooperate in the information-gathering
process, the complaining Member will present its case of serious prejudice, based on evidence available
toit, together with facts and circumstances of the non-cooperation of the subsidizing and/or third-country
Member. Where information is unavailable due to non-cooperation by the subsidizing and/or
third-country Member, the panel may complete the record as necessary relying on best information
otherwise available.

7. In making its determination, the panel should draw adverse inferences from instances of non-
cooperation by any party involved in the information-gathering process.

8. In making a determination to use either best information available or adverse inferences, the
panel shall consider the advice of the DSB representative nominated under paragraph 4 as to the
reasonableness of any requests for information and the efforts made by parties to comply with these
requests in a cooperative and timely manner.

9. Nothing in the information-gathering process shall limit the ability of the panel to seek such
additional information it deems essential to a proper resolution to the dispute, and which was not
adequately sought or developed during that process. However, ordinarily the panel should not request
additional information to complete the record where the information would support a particular party’s
position and the absence of that information in the record is the result of unreasonable non-cooperation
by that party in the information-gathering process.



M=

SR
U
RERE
LR @
L

EESS S ORM LT VIREE LR oth iR

~ ERIQERRNT ©  REIEE Q HE 1 R BRI SR © FMIE X DK R 1010 U R0 82
5 r0 <SR B ¢ 0 48 00°

& EXESEKERR S VEGE LS QS 48 S BT RVIR S0 VeI B LD EEE
SEQ STIE 12 @ IIWIE R 4 ¢ 40 4010° W QEPEDINE” 3240 Q B 5 1 WE QN 1298 1 IR 137
REKE 1 TR QIR0 ¢ 40 10 391e°

o RERRBYENE LR E R L EH SR L R D e R Q Ik © [ I 1) A EEHE st
A 148000

= RRBMIET REUHKQIEEWEEL U 082 TR D 0 i © dERX S s Ean 1y
(S LGRETEK © M FE SRE QME 2R ¢ #010190°

0 IREERERDOICOEL BREEIK LR O +RIEC N MERR Y miee®

©  EETHIYS O 5 VR LS QIRERM LR FHLUROEIE LI 5 M0 ¢ e STHNENIE
RERSreEOR Y HALMER MAEIUHS 29 RAMEGSERAITO VR Lae® JHGSEE
2 TE<ENECMERRERFHEQHZOIRINOVQILWER Y &0 Sv O KInSiNED
2 IXIR 48 5 IR0 Q U0 VR W 00e°

o EREERAIN 05 VR B0 C IR R O D T L FE R S PR < b0 1) ARG IIE A O
SRONAVR LR MIETH L R A0 EIKIHKEE O R RO AR 90° LD EKRIEES §
BREQ RS 5 ofREER Y O 5 VENTIE S SBR0L” &0 MR MNSme
HXRORBIBOR QB ORE S B RERMCIEL ERFOERS | BEeHENOUER
QB TR L O S Y BRI 1 B R 00 1) VBRI S BRI ¢ 0 U9010° LRI QiU <
b SRR 02 B0 O W A SR S AR © TGV IR 12 0 5 W 40 1) VAR 00 Q U B8 5

o FASHECMEN BUHRT © LEEXBEEE VS © VREEHOBRUNTKS 0L 0 5 1’
PESUNLES 007 RERGERIDE L ERH ¢ 01 8e°

EEORK

ANNEX VI

PROCEDURES FOR ON-THE-SPOT INVESTIGATIONS PURSUANT TO
PARAGRAPH 6 OF ARTICLE 12

1. Uponinitiation of an investigation, the authorities of the exporting Member and the firms known
to be concerned should be informed of the intention to carry out on-the-spot investigations.

2. If in exceptional ci it is intended to include non-governmental experts in the
investigating team, the firms and the authorities of the exporting Member should be so informed. Such
non-governmental experts should be subject to effective sanctions for breach of confidentiality
requirements.

3. It should be standard practice to obtain explicit agreement of the firms concerned in the exporting
Member before the visit is finally scheduled.

4. As soon as the agreement of the firms concerned has been obtained, the investigating authorities
should notify the authorities of the exporting Member of the names and addresses of the firms to be
visited and the dates agreed.

3. Sufficient advance notice should be given to the firms in question before the visit is made.

6. Visits to explain the questionnaire should only be made at the request of an exporting firm.
In case of such a request the investigating authorities may place themselves at the disposal of the firm;
such a visit may only be made if (a) the authorities of the importing Member notify the representatives
of the government of the Member in question and (b) the latter do not object to the visit.

7. As the main purpose of the on-the-spot investigation is to verify information provided or to
obtain further details, it should be carried out after the response to the questionnaire has been received
unless the firm agrees to the contrary and the government of the exporting Member is informed by
the investigating authorities of the anticipated visit and does not object to it; further, it should be standard
practice prior to the visit to advise the firms concerned of the general nature of the information to be
verified and of any further information which needs to be provided, though this should not preclude
requests to be made on the spot for further details to be provided in the fight of information obtained.

8. Enquiries or questions put by the-authorities or firms of the exporting Members and essential
10 a successful on-the-spot investigation should, whenever possible, be answered before the visit is
made.

| OPR
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ANNEX VII

DEVELOPING COUNTRY MEMBERS REFERRED TO
IN PARAGRAPH 2(A) OF ARTICLE 27

The developing country Members not subject to the provisions of paragraph 1(a) of Article 3
under the terms of paragraph 2(a) of Article 27 are:

(@) Least-developed countries designated as such by the United Nations which are Members
of the WTO.

() Each of the following developing countries which are Members of the WTO shall be
subject to the provisions which are applicable to other developing country Members
according to paragraph 2(b) of Article 27 when GNP per capita has reached
$1,000 per annum®: Bolivia, Cameroon, Congo, Céte d’Ivoire, Dominican Republic,
Egypt, Ghana, Guatemala, Guyana, India, Indonesia, Kenya, Morocco, Nicaragua,
Nigeria, Pakistan, Philippines, Senegal, Sri Lanka and Zimbabwe.

!;o...on..n.uooEE.v.-.r§§€§§?vwge==ﬁggggzﬁ
World Bank on GNP per capita.





