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PROTOCOL MODIFYING AND SUPPLEMENTING
THE CONVENTION BETWEEN JAPAN AND
THE UNITED STATES OF AMERICA FOR
THE AVOIDANCE OF DOUBLE TAXATION

AND THE PREVENTION OF FISCAL
EVASION WITH RESPECT TO TAXES
ON INCOME

The Government of Japan and the Government of
the United States of America,

Desiring to conclude a further Protocol modifying
and supplementing the Convention for the avoidance
of double taxation and the prevention of fiscal evasion
with respect to taxes on income signed at Washington
on April 16, 1954, as supplemented by the Protocol
signed at Tokyo on March 28, 1957, and as modified
and supplemented by the Protocol signed at Tokyo
on May 7, 1960.

Have accordingly appointed their respective repre-
sentatives for this purpose, who have agreed as
follows:

ARTICLE I

Paragraph (1) of Article IT is amended as follows:
(1) By inserting after the second sentence of sub-
paragraph (c¢) thereof the following:
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“An enterprise of one of the contracting States
shall be deemed to have a permanent establishment
in the other contracting State if it has in the other
State for more than twelve months a construction,
installation, or assembly project or if it carries on
supervisory activities in the other State for more
than twelve months in connection with a construc-
tion, installation, or assembly project located in the
other State.”

(2) By deleting subparagraph (f) thereof and re-

placing it with the following:

“(f) The term ‘Japanese enterprise’ means an in-
dustrial or commercial enterprise or undertaking
carried on in Japan by an individual resident of
Japan or by a Japanese corporation or other entity;
and the term ‘Japanese corporation or other entity’
means a company or any other kind of juridical
person created or organized under the law of Japan
or any organization without juridical personality
treated for the purposes of Japanese tax as a ju-
ridical person created or c¢rganized under the law
of Japan.”

(3) By deleting subparagraph (i) thereof and ve-

placing it with the following:

“(1) (i) The term ‘industrial or commercial prof-
its’ includes manufacturing, mercantile, agri-
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cultural, fishing, mining, financial and insur-
ance profits.

“(ii) Industrial or commercial profits do not
include income in the form of—

“(A) dividends,

“(B) interest,

“(C) rents or royalties,

“(D) compensation received by an individ-
ual for his labor or personal services, or
“(E) income derived by a corporation or
other entity of one of the contracting
States from sources within the other con-
tracting State for furnishing the labor or
personal services of an individual who
does not or would not gualify for exemp-
tion under paragraph (1) of Article IX
by reason of paragraph (2) thereof.”

ARTICLE II

Paragraph (1) of Article IIf is amended by delet-
ing the period at the end thereof and rveplacing it
with the following:

“, subject to the provisions of paragraph (1) of

Article VI, paragraphs (1) and (2) of Article VI A,

Hoh
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and paragraph (1) of Article VII where such per-
manent establishment is only of the type described
in the third sentence of paragraph (1) (¢) of Arti-
cle I1.”

ARTICLE III
Paragraph (1) of Article VI shall be deleted and

replaced by the following:

“(1) Interest received from sources within one
of the contracting States by a resident or corpo-
ration or other entity of the other contracting State
shall not be taxed by the former State at a rate in
excess of 10 percent if—

“(a) the recipient does not have a permanent

establishment in the former State, or

“(b) the recipient has in the former State a

permanent establishment only of the type de-

seribed in the third sentence of paragraph (1)

(¢) of Article IT and the interest is not attrib-

utable to the trade, business, or assets of such

permanent establishment or to a transaction
which is of a kind normally engaged in by such
permanent establishment.”

ARTICLE IV

The following new Article shall be inserted immedi-
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ately after Article VI:

“ARTICLE VI A

“(1) Dividents paid by a corporation of one of

the contracting States to a resident or corporation
or other entity of the other contracting State shall,
subject to the provisions of paragraph (2), not be
taxed by the former State—

“(a) at a rate in excess of 15 percent, or

“(b) when the recipient is a corporation, at a

rate in excess of 10 percent if—
“(i) during the period of twelve months im-
mediately preceding the date of payment of
the dividend more than 50 percent of the stock
of the payer corporation was owned by the
recipient corporation either alone or in asso-
ciation with not more than three other corpo-
rations of such other State, provided that at
least 10 percent of the stock of the payer cor-
poration was owned by each such corporation
of such other State, and

“(ii) not more than 25 percent of the gross
income of the payer corporation (other than
a corporation the principal business of which
is the making of loans) for such period was
derived from interest and dividends other than

HPH
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ARTICLE V

Article VII shall be deleted and replaced by the
i following:

“ARTICLE VII

“(1) Royalties received from sources within one
of the contracting States by a resident or corpora-
tion or other entity of the other contracting State
shall not be taxed by the former State at a rate in
excess of 10 percent if—

“(a) the recipient does not have a permanent

establishment in the former State, or

“(b) the recipient has in the former State a

permanent establishment only of the type de-

seribed in the third sentence of paragraph (1)

(¢) of Article IT and the royalties are not at-

tributable to the trade, business, or assets of

such permanent establishment or to a transaction
which is of a kind normally engaged in by such
permanent establishment.

“(2) The term ‘royalties’, as used in this Article,

LRERY
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means royalties, rentals, and other similar amounts
paid as consideration for the use of, or the right
to use, copyrights, artistic or scientific works, pa-
tents, designs, models, plans, secret processes or
formulas, good will, trade-marks, trade brands,
motion picture films, films or tapes for radio or
television broadcasting, industrial, commercial, or
scientific equipment, and other similar property or
rights.”

ARTICLE VI

Article IX is amended as follows:
(1) By inserting “(1)” at the beginning thereof
immediately before the words “An individual”.

(2) By adding the following new paragraph at the
end thereof:

“(2) Paragraph (1) shall not apply to compensa-
tion received for labor or personal services per-
formed in such other State as an officer or employee
of a corporation or other entity of the former State
by an individual owning directly or indirectly
(determined by taking into account any interest
owned directly or indirectly by a brother, sister,
spouse, ancestor, or descendant of such individual)
at least 26 percent of the total voting power of all
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clagses of stock entitled to vote or of the total value
of all classes of stock of such corporation or other
entity, if 50 percent or more of the income of such
corporation or other entity for the taxable year
from sources within such other State is derived
from furnishing the labor or personal services of
one or more individuals (computed without deduc-
tions for compensation paid to such individuals),
each of whom owns directly or indirectly (as deter-
mined above) at least 25 percent of the total voting
power of all classes of stock entitled to vote or of
the total value of all classes of stock of such cor-
poration or other entity: Provided that paragraph
(1) (b) shall apply to the compensation so received
if the income (computed without deduction for
such compensation) of such corporation or other
entity for the taxable year from sources within
such other State which is allocable to the labor or
personal services performed by such individual
would be exempt under the provisions of para-
graph (1) (b) from the tax of such other State
if it were received directly by such individual.”
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N R = m try where are rendered the labor or personal serv-

o ices to which such compensation or income is allo-
cable.”
U EREHEST KO BN (2) By deleting subparagraph (g) thereof and re-
placing it with the following:
) HCESES R RO L BT R #hrthue “(g) Royalties, ventals, and other similar amounts
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Ll R-AEN 2 %R e

to use, in one of the contracting States, copyrights,
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. income from sources within such State.”
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ARTICLE VIII

Article XIV is amended as follows:

(1) By inserting “(1)” at the beginning thereof
immediately before the words “It is agreed”.

(2) By deleting subparagraph (b) thereof and re-
placing it with the following:

“(b) Japan shall, in determining the tax of its

residents or corporations or other entities, deduct

from its tax the amount of the tax of the United

States. Except as otherwise provided in this Con-

vention, the amount of the tax of the United States

thus to be deducted shall be determined in accord-

ance with the tax law of Japan.”

(3) By deleting subparagraph (e¢) thereof and rve-
placing it with the following:

“(2) The tax of one of the contracting States
which shall be deducted frem the tax of the other
contracting State in accordance with this Article
shall include any tax on income or profits imposed
by any political subdivision, including local gov-
ernments, of the former State.

“(3) It is agreed that, by virtue of paragraph
(1) (b), Japan satisfies, with —espect to the tax of
Japan, the similar credit requirement of section
901 (b) (3), United States Internal Revenue Code.
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HIH et & RN D NN LN iKEKy 2 | Instruments of ratification shall be exchanged at
QA0 Q A AR RC Washington as soon as possible.
WO QMMM BEio Ko mURRw#n” | (2) The present Protocol shall come into force on

the date of exchange of instruments of ratification
and shall be applicable—
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the taxable years beginning on or after the first

day of January of the year immediately following

the year in which the exchange of instruments of

ratification takes place,
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MR IEHQ 20 sd ) O 4 b” ﬂ Protocol, with respect to payments, except as other-

wise provided in subparagraph (d), made on or
after such first day of January,
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graph (1) of Article I and by Article IT of the
present Protocol, with respect to such permanent
establishments of the type described in paragraph
(1) of Article I as are commenced in taxable years
beginning on or after such first day of January,
and

(d) in the case of the amendments made by Arti-
cle III, Article IV, and Article V of the present
Protocol, with respect to such payments which are
excluded from the reduced rates in those Articles
by reason of being attributable to a permanent
establishment of the type described in paragraph
(1) of Article I of the present Protocol, as are
made on or after the first day of the taxable year,
in which such permanent establishment is com-
menced, beginning on or after such first day of
January.

(3) (a) Notwithstanding the provisions of para-
graph (3) of Article VIII of the present Protocol,
and of paragraph (2) of this Article, the following
provisions shall apply to a dividend paid on or
after the first day of January of the year immedi-
ately following the year in which the present Pro-
tocol comes into force with respect to a share of
a Japanese corporation acquired before such date
by a citizen, resident, or corporation or other en-
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tity of the United States and held continuously by
the same citizen, resident, or corporation or other
entity:
(i) in the case of a dividend paid during the
period of two years beginning on such date, the
provisious of subparagraph (¢) of Article XIV
of the Convention shall continue to apply as
though the present Protocol had not come into
force, and
(i1) in the case of a dividend paid during the
period of onc vear immediately following the
aforesaid two-yvear period—
(A Japan shall impose, in addition to the tax
imposed on income or profits of the corpora-
tion out of which the dividend is paid, tax
with respect to such dividend at a rate not
exceeding 7.5 percent if the recipient is not
a resident of Japan or does not have a perma-
nent establishment therein, and
(B) the provisions of subparagraph (¢) (i) of
Article XIV of the Convention shall continue
to apply as though the present Protocol had
not come into force, but the percentage speci-
fied in such subparagraph shall be deemed to
he reduced to 12.5 percent.
(b) I'or purposes of subparagraph (a), the exist-
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ence of a permanent establishment shall be deter-
mined without taking into account the provisions
of paragraph (1) of Article I of the present Pro-
tocol.
(¢) The provisions of subparagraph (a) shall not
apply to a dividend received from a Japanese cor-
poration by a United States corporation which
owns at least 10 percent of the voting shares of
that Japanese corporation.
(4) The present Protocol shall continue in force
as long as the aforesaid Convention of April 16, 1954,
remains effective.

DONE in duplicate, in the Japanese and English
languages, at Tokyo, this fourteenth day of August,
1962.

For the Government of Japan:
Masayoshi Ohira

For the Government of the United States of
America:

Edwin O. Reischauer

KEVOHERE (RW) KRR 24





