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CONVENTION BETWEEN JAPAN AND THE
FEDERATION OF MALAYA FOR THE AVOID-

ANCE OF DOUBLE TAXATION AND THE
PREVENTION OF FISCAL EVASION WITH

RESPECT TO TAXES ON INCOME

The Government of Japan and the Government of
the Federation of Malaya,

Desiring to conclude a Covention for the avoidance
of double taxation and the prevention of fiscal evasion
with respect to taxes on income,

Have agreed as follows :

ARTICLE 1

1. The taxes which are the subject of the present Con-
vention are:

(a) In the Federation of Malaya:
The income tax Chereinafter referred to as
“Federation tax’’).
(b) In Japan:
The income tax and the corporation tax (herein-
after referred to as ““‘Japanese tax’).

2. The present Convention shall also apply to any other

HN<H
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taxes of a substantially similar character to those referred

to in the preceding paragraph imposed in either Con-

tracting State after the date of signature of the present

Convention.

ARTICLE 1I

1. In the present Convention, unless the context other-

wise requires :

(a)

(b)

(d)

(e)

The term “‘Federation’ means the Federation
of Malaya.

The term ““Japan’’, when used in a geographi-
cal sense, means all the territory in which the
laws relating to Japanese tax are enforced.

The terms ‘‘one of the Contracting States”

and ‘‘the other Contracting State”” mean Japan
or the Federation, as the context requires.

3

The term ‘‘tax’’ means Japanese tax or Fede-

ration tax, as the context requires.

’

The term ‘‘Japanese corporation’’ means a
company or any other kind of juridical person
created under the law to Japan or any or-
ganisation without juridical personality treated

for the purposes of Japanese tax as a juridical
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Cg)

(h)

person created under the law of Japan and the
business of which is not managed and con-
trolled in the Federation ; and the term ‘‘Fede-
ration corporation’” means any company the
business of which is managed and controlled
in the Federatioon and which does not have
its head or main office in Japan.

113

The terms “‘corporation of one of the Con-

tracting States’’ and ‘‘corporation of the other

Contracting State”” mean a Japanese corporation

or a IFederation corporation, as the context

requires.

%3

The term “‘resident of Japan® means any

individual who is resident in Japan for the
purposes of Japanese tax and not resident in
the Federation for the purposes of Federation

tax and any Japanese corporation; and the

<

term “‘resident of the Federation” means any

Federation corporation and any other person
who is resident in the Federation for the
purposes of Federation tax and not resident in
Japan for the purposes of Japanese tax.

13

The terms “‘resident of one of the Contracting

n<4
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(i)

i)

(k)

<<

States” and ‘‘resident of the other Contracting
State’” mean a resident of Japan or a resident
of the Federation, as the context requires.
The terms ‘‘Japanese enterprise’” end ‘‘Fede-
ration enterpise’’ mean, respectively, an in-
dustrial, mining, commercial, plantation, or
cultural enterprise or undertaking carried on
by a resident of Japan and an industrial,
mining, commercial, plantation, or agricultural
enterprise or undertaking carried on by a
resident of the FFederation.

The terms ‘‘enterprise of one of the Con-
tracting States” and ‘‘enterprise of the other
Contracting State’”” mean a Japanese enterprise
or a Federation enterprise, as the context
requires.

The terms ‘‘profits of a Japanese enterprise”
and “profits of a Federation enterprise” do
not include rents or royalties in respect of
motion picture films or of mines, oil wells,
quarries or other places of extraction of natural
resources, or income in the form of dividends,

interest, rents, royalties, or capital gains, or
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(1)

fees or other remuneration derived from the
management, control or supervision of the
trade, business, or other activity of another
enterprise or concern, or remuneration for
labour or personal services, or profits derived
from the operation of ships or aircraft.

(i) The term ‘“‘permanent establishment”

means a fixed place of business in which the
business of the enterprise is wholly or partly
carried on.

(i) A permanent establishment shall include

especially—
(aa) a place of management;
(bb) a branch;
(cc) an office;
(dd) a factory;
(ee) a workshop;
(ff) a mine, oil well, quarry or other place
of extraction of natural resources ;
(gg) a building site or construction or as-

sembly project which exists for more

than six months ;

<R
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(iii) The term ‘‘permanent establishment”
shall not be deemed to include—

(aa) the use of facilities solely for the
purpose of storage, display, or delivery
of goods or merchandise belonging to
the enterprise ;

(bb) the maintenance of a stock of goods
or merchandise belonging to the enter-
prise solely for the purpose of storage,
display, or delivery ;

(cc) the maintenace of a stock of goods or
merchandise belonging to the enterprise
solely for the purpose of processing
by another enterprise ;

(dd) the maintenance of a fixed place of
business solely for the purpose of
purchasing goods or merchandise, or
for collecting information, for the
enterprise ;

(ee) the maintenance of a fixed place of
business solely for the purpose of
advertising, for the supply of infor-

mation, for scientific research or for
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similar activities which have a pre-
paratory or auxiliary character, for
the enterprise.
(iv) An enterprise of one of the Contracting
States shall be deemed to have a permanent
establishment in the other Contracting State if

(aa) it carries on supervisory activities in
that other Contracting State for more
than six months in connection with a
construction, installation, or assembly
project which is being undertaken in
that other Contracting State ;

(bb) it carries on a business which consists
of providing the services of public
entertainers referred to in paragraph
3 of Article X in that other Con-
tracting State.

(v) A person acting in one of the Con-
tracting States on behalf of an enterprise of
the other Contracting State—other than an
agent of independent status to whom paragraph
(vi) applies—shall be deemed to be a perma-

nent establishment in the former Contracting

R |
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State if
(aa) he has, and habitually exercises in
that former Contracting State, an
authority to conclude contracts in the
name of the enterprise, unless his
activities are limited to the purchase
of goods or merchandise for the enter-
prise; or
(bb) he maintains in that former Contracting

State a stock of goods or merchandise
belonging to the enterprise from which
he regularly fills orders on behalf of
the enterprise.

(vi) An enterprise of one of the Contracting

States shall not be deemed to have a permanent

establishment in the other Contracting State

merely because it carries on business in that

other Contracting State through a broker,

mmsma& commission agent or any other agent

of independent status, where such persons are

acting in the ordinary course of their business.

(vii) The fact that a corporation of one of

the Contracting States controls or is controlled
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by a corporation which is a corporation of
the other Contracting State, or which carries
on business in that other Contracting State
(whether through a permanent establishment
or otherwise), shall not of itself constitute
either corporation a permanent establishment
of the other.
(m) in the
case of Japan, the Minister of Finance or his
and

the Federation, the Minister of Finance or his

The term “‘taxation authorities’”” means,

authorised representative ; in the case of
authorised representative.

2. In the application of the provisions of the present

Convention by one of the Contracting States, any term

not otherwise defined shall, unless the context otherwise

requires, have the meaning which it has under the laws

of that Contracting State relating to the taxes which are

the subject of the present Convention.
ARTICLE 1III
Where the present Convention provides (with or

without other conditions) that income from sources in

one of the Contracting States shall be exempted from

HEN
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tax, or taxed at a reduced rate, by that Coutracting State
if it is subject to tax in the other Contracting State, and
under the law in force in that other Contracting State
the said income is subject to tax by reference to the
amount thereof which is remitted to or received in that
other Contracting State and not by reference to the full
amout thereof, then the exemption or reduction of tax to
be allowed under the present Convention in the former
Contracting State shall apply only to so much of the
income as is remitted to or received in the other Con-

tracting State.
ARTICLE 1V

1. (a) The profits of a Federation enterprise shall be
taxable only in the Federation unless the enter-
prise carries on business in Japan through a
permanent establishment situated in Japan. If
the enterprise carries on business as aforesaid,
tax may be imposed in Japan on the profits
of the enterprise but only on so much of them
as is attributable to that permanent establish-
ment.

(b) The profits of a Japanese enterprise shall be
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taxable only in Japan unless the enterprise
carries on business in the Federation through
a permanent establishment situated in the
Federation. If the enterprise carries on business
as aforesaid, tax may be imposed in the Feder-
ation on the profits of the enterprise but only
on so much of them as is attributable to that

permanent establishment.
2. Where an enterprise of one of the Contracting States

carries on business in the other Contracting State through
a permanent establishment situated therein, there shall
in each Contracting State be attributed to that permanent
establishment the profits which it might be expected to
make if it were a distinct and separate enterprise engaged
in the same or similar activities under the same or similar
conditions and dealing quite independently with the enter-
prise of which it is a permanent establishment.

3. In determining the profits of a permanent establish-
ment, there shall be allowed as deductions all expenses
which would be deductible if the permanent establishment
were an independent enterprise in so far as they are
reasonably allocable to the permanent establishment,

including executive and general administrative expenses

EN::!
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so deductible, whether incurred in the Contracting State
in which the permanent establishment is situated or
elsewhere.

4. No profits shall be attributed to a permanent establish-
ment by reason of the mere purchase by that permanent

establishment of goods or merchandise for the enterprise.
ARTICLE V
Where—

(a) an enterprise of one of the Contracting States
participates directly or indirectly in the manage-
ment, control or capital of an enterprise of the
other Contracting State, or

(b) the same persons participate directly or indi-
rectly in the management, control or capital
or capital of an enterprise of one of the Con-
tracting States and an enterprise of the other
Contracting State, and

(¢) in either case, conditions are made or imposed
between the two enterprises, in their com-
mercial or financial relations, which differ from
those which would be made between inde-

pendent enterprises,
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any profits which would but for those conditions have
accrued to one of the enterprises, but by reason of those
conditions have not so accrued, may be included in the

profits of that enterprise and taxed accordingly.
ARTICLE VI

1. Profits which an enterprise of one of the Contracting
States derives from the operation of ships or aircraft
shall be exempt from tax of the other Contracting State,
unless the ships or aircraft are operated wholly or mainly
between places within that other Contracting State.

2. An enterprise of one of the Contracting States shall
likewise be exempt from any local tax in the other Con-
tracting State which is or may be imposed on the basis

of profits derived from the operation of ships or aircraft.
ARTICLE VII

1. Dividends paid by a corporation of one of the Con-
tracting States to a resident of the other Contracting
State shall not be chargeable to tax in the former Con-
tracting State, in addition to the tax on the profits of
the corporation out of which the dividends are paid, at

a rate exceeding 15 per cent:

R4
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Provided that where the resident of the other Con-
tracting State is a corporation which owns not less than
25 per cent of the entire voting power of the corporation
of the former Contracting State for at least six months
immediately prior to the date when the dividend becomes
payable, such dividend shall not be chargeable to tax in
the former Contracting State at a rate exceeding 10 per
cent.

2. Where a corporation of one of the Contracting States
derives profits or income from sources within the other
Contracting State, therc shall not be imposed in that
other Contracting State any form of taxation on dividends
paid by the corporation unless paid to a resident of that
other Contracting State, or any tax in the nature of
undistributed profits tax on undistributed profits of the
corporation, whether or not those dividends or undistri-
buted profits represent, in whole or in part, profits or
income so derived.

3. The provisions of paragraph 1 of this Article shall
not apply to dividends received by a resident of one
of the Contracting States where such dividends are at-
tributable to a permanent establishment of such resident in

the other Contracting State ; in such event, such dividends
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as are attributable to that permanent establishment shall
be treated as if they were profits to which the provisions

of Article IV are applicable.
ARTICLE VIII

1. Royalties arising in one of the Contracting States
and paid to a resident of the other Contracting State
which are subject to tax in that other Contracting State
shall be exempt from tax of the former Contracting State.
2. The term ‘“‘royalties”” as used in this Article means
payments of any kind received as consideration for the
use of, or the right to use, any copyright of scientific
work, any patent, trade mark, design or model, plan,
secret formula or process or for the use of, or the right
to use, industrial, commercial or scientific equipment,
or for information concerning industrial, commercial or
scientific experience.

3. Profits from the alienation of any right or property
mentioned in paragraph 2 of this Article and subject to
tax in the Contracting State of which the alienator is a
resident shall be exempt from tax of the other Con-
tracting State.

4. The provisions of paragraphs 1 and 3 of this Article

IIEXS
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shall not apply to royalties or profits received by a resi-
dent of one of the Contracting States where such royalties
or profits are attributable to a permanent establishment
of such resident in the other Contracting State; in such
event, such royalties or profits as are attributable to that
permanent establishment shall be treated as if they were
profits to which the provisions of Article IV are appli-
cable.

5. Where, owing to a special relationship between the
payer and the recipient or between both of them and
some other person, the amount of the royalties or profits
paid, having regard to the use, right, property or infor-
mation for which they are paid, exceeds the amount which
would have been agreed upon by the payer and the
recipient in the absence of such relationship, the pro-
visions of this Article shall apply only to the last-mentioned
amount. In that case, the excess part of the payments
shall remain taxable according to the Contracting States’
own laws, due regard being had to the other provisions

of the present Convention.
ARTICLE IX

1. Any salary, wage and similar remuneration paid by





