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Article 123
Exceptions

Notwithstanding any other provision of this Chapter
and Chapters 8 and 9, a Party shall not be prevented from
adopting or maintaining measures for prudential reasons,
including for the protection of investors, depositors,
policy holders, or persons to whom a fiduciary duty is owed
by a financial institution or cross-border financial
service supplier, or to ensure the integrity and stability
of the financial system. Where such measures do not
conform with the provisions of this Agreement, they shall
not be used as a means of avoiding the Party’s commitments
or obligations under this Agreement.

Article 124
Self-Regulatory Organizations

Where a Party requires a financial institution of the
other Party to be a member of, participate in, or have

.access to, a self-regulatory organization to supply a

financial service in the Area of the former Party, the
former Party shall ensure that such organization accords
national treatment to the financial institution of the
other Party.

Article 125
Payment and Clearing Systems

Under terms and conditions that accord national
treatment, each Party shall grant to financial institutions
of the other Party established in its Area access to
payment and clearing systems operated by public entities,
and to official funding and refinancing facilities
available in the normal course of ordinary business. This
Article is not intended to confer access to the Party’s
lender of last resort facilities.

Article 126
Committee on Financial Services

1. For the purposes of the effective implementation and
operation of this Chapter, the Parties hereby establish a
Committee on Financial Services (hereinafter referred to in
this Article as “Committee”).

2. The functions of the Committee shall be:

(a) reviewing and monitoring the implementation and
operation of this Chapter;
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(b) discussing any issues related to this Chapter;

(c) reporting the findings of the Committee to the
Commission; and

(d) carrying out other functions as may be delegated
by the Commission in accordance with Article 190.

3. The Committee shall be composed of:

(a) with respect to Japan, officials from the
Ministry of Foreign Affairs and the Financial
Services Agency; and

(b) with respect to Chile, officials from the
Ministry of Finance (Ministerio de Hacienda) .

4. The Committee shall meet at such venues and times as
may be agreed by the Parties.

Article 127
Dispute Settlement

1. The consultations under Article 177 on prudential
issues and other financial matters shall be participated in
by:

(a) with respect to Japan, officials from the
Ministry of Foreign Affairs and the Financial
Services Agency; and

(b) with respect to Chile, officials from the
Ministry of Finance (Ministerio de Hacienda) .

2. A Party shall not be required to disclose information
or refrain from taking any action with respect tc specific
regulatory, supervisory, administrative or enforcement
matters, solely by reason of the consultations under
Article 177.

3. The arbitral tribunal established under Article 178
for disputes arising under this Chapter shall be composed
entirely of arbitrators who have expertise or experience in
financial services law or practice, which may include the
laws and regulations of financial institutions.

Article 128
Definitions

For the purposes of this Chapter:

LR
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the term “cross-border financial service supplier
of a Party” means a person of a Party that is
engaged in the business of supplying financial
services within- the Area of the Party and that
seeks to supply or supplies financial services
through the cross-border supply of financial
services;

Note: The term “cross-border supply of financial
services” has the same meaning as the term
“cross-border trade in financial
services”. ‘

the term “cross-border trade in financial
services” means the supply of a financial
service:

(i) from the Area of a Party into the Area of
the other Party;

(ii) in the Area of a Party by a person of that

Party to a person of the other Party; and
(iii) by a natural person of a Party in the Area
of the other Party,

but does not include the supply of a financial
service by an investment of an investor of a
Party, in the Area of the other Party:;

the term “financial institution” means any
enterprise that is authorized to do business and
regulated or supervised as a financial
institution under the law of the Party in which
it is located;

the term “financial institution of the other
Party” means a financial institution located in a
Party that is owned or controlled by persons of
the other Party;

the term “financial service” means any service of
a financial nature. Financial services include
all insurance and insurance-related services, and
all banking and other financial services
(excluding insurance). Financial services
include the following activities:

(i) Insurance and Insurance-Related Services

(A) direct insurance (including co-
insurance):
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(i1)

(B)

(D)

(AA) life; and
(BB) non-life;
reinsurance and retrocession;

insurance intermediation, such as
brokerage and agency; and

services auxiliary to insurance, such
as consultancy, actuarial, risk
assessment and claim settlement
services; and

Banking and Other Financial Services
(Excluding Insurance)

(B)

(B)

acceptance of deposits and other
repayable funds from the public;

lending of all types, including
consumer credit, mortgage credit,
factoring and financing of commercial
transactions;

financial leasing:;
all payment and money transmission

services, including credit, charge and
debit cards, travelers checks and

bankers drafts;

guarantees and commitments;

trading for own account or for account
of customers, whether on an exchange,
in an over-the-~counter market or
otherwise, the following:

(AA) money market instruments
(including checks, bills,
certificates of deposits);

(BB) foreign exchange;

(CC) derivative products including,
but not limited to, futures and
options;

(DD) exchange rate and interest rate
instruments, including products
such as swaps, forward rate
agreements;

| EI |
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(J)

(K)

(L)
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(EE) transferable securities; and

(FF) other negotiable instruments and
financial assets, including
bullion;

participation in issues of all kinds of
securities, including underwriting and
placement as agent (whether publicly or
privately) and provision of services
related to such issues;

money broking;

asset management, such as cash or
portfolio management, all forms of
collective investment management,
pension fund management, custodial,
depository and trust services;

settlement and clearing services for
financial assets, including securities,
derivative products, and other
negotiable instruments;

provision and transfer of financial
information, and financial data
processing and related software by
suppliers of other financial services;
and

advisory, intermediation, and other
auxiliary financial services on all the
activities listed in subparagraphs (A)
through (K), 'including credit reference
and analysis, investment and portfolio
research and advice, advice on
acquisitions and on corporate
restructuring and strategy;

the term “investment” means an investment as
defined in subparagraph 1(h) of Article 105,
except that, with respect to loans and debt
instruments referred to in that subparagraph:

(i) a loan to or debt instrument issued by a
financial institution is an investment only
where it is treated as regulatory capital by
the Party in which the financial institution
is located; and
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(h)

(ii) a loan granted by or debt instrument owned
by a financial institution, other than a
loan to or debt instrument of a financial
institution referred to in subparagraph (i),
is not an investment;

for greater certainty,

(iii) a loan to, or a debt instrument issued by, a
Party or a state enterprise thereof is not
an investment; and

(iv) a loan granted by or debt instrument owned
by a cross-border financial service
supplier, other than a loan to or debt
instrument issued by a financial institution
referred to in subparagraph (i), is an
investment under Chapter 8 if such loan or
debt instrument meets the criteria for
investments set out in subparagraph 1(h) of
Article 105;

the term “investor of a Party” means an investor
of a Party as defined in subparagraph 1(j) of
Article 105;

the term “new financial service” means a service
of a financial nature, including services related
to existing and new products or the manner in
which a product is delivered, that is not
supplied by any financial service supplier in the
Area of a Party but which is supplied in the Area
of the other Party;

the term “person of a Party” means a natural
person or an enterprise of a Party and, for
greater certainty, does not include a branch of
an enterprise of a non-Party;

the term “public entity” means the Government,
the central bank or monetary authority of a
Party, or any entity owned or controlled by a
Party, that is principally engaged in carrying
out governmental functions or activities for
governmental purposes, not including an entity
principally engaged in supplying financial
services on commercial terms or a private entity,
performing functions normally performed by a
central bank or monetary authority, when
exercising those functions; and

| |EIN|
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(k) the term “self-regulatory organization” means any
non-governmental body, including any securities
or futures exchange or market, clearing agency,
or any other organization or association, that
exercises its own or delegated regulatory or
supervisory authority over financial
institutions.

Chapter 11
Entry and Temporary Stay of Nationals for Business Purposes

Article 129
General Principles

1. This Chapter reflects the preferential trading
relationship between the Parties, the mutual desire of the
Parties to facilitate entry and temporary stay of nationals
for business purposes on a reciprocal basis and to
establish transparent criteria and procedures for entry and
temporary stay, and the need to ensure border security and
to protect the domestic labor force and permanent
employment in either Party. :

2. Each Party shall apply its measures relating to the
provisions of this Chapter in accordance with paragraph 1,
and, in particular, shall apply expeditiously those
measures so as to avoid unduly impairing or delaying trade
in goods or services or conduct of investment activities
under this Agreement.

Article 130
Scope

1. This Chapter shall apply to measures affecting the
entry and temporary stay of nationals of a Party who enter
the other Party for business purposes.

2. This Chapter shall not apply to measures affecting
nationals of a Party seeking access to the employment
market of the other Party, nor shall it apply to measures
regarding nationality or citizenship, or residence or
employment on a permanent basis.

3. This Chapter shall not prevent a Party from applying
measures to regulate the entry of nationals of the other
Party into, or their temporary stay in, the former Party,
including those measures necessary to protect the integrity
of, and to ensure the orderly movement of natural persons
across, its borders, provided that such measures are not
applied in such a manner as to nullify or impair the
benefits accruing to the other Party under the terms of the
categories set out in Annex 13.
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Note:

Each
nationals

The sole fact of requiring a visa for natural
persons of a certain nationality and not for
those of others shall not be regarded as
nullifying or impairing benefits under the
terms of a specific category.

. Article 131
Grant of Entry and Temporary Stay

Party shall grant entry and temporary stay to
of the other Party in accordance with this

Chapter including the provisions of Annex 13.

Article 132
Provision of Information

Each Party shall:

(a) provide to the other Party such materials as will
enable that other Party to become acquainted with
its measures relating to this Chapter;

(b) make publicly available in the Parties,
explanatory material in a consolidated document
regarding the requirements for entry and
temporary stay under this Chapter, no later than
one year after the date of entry into force of
this Agreement; and

(c) to the extent possible, upon request by the other
Party, make available to the other Party, in
accordance with its laws and regulations, data
respecting the granting of entry and temporary
stay under this Chapter to nationals of the other
Party.

Article 133
Dispute Settlement
1. The dispute settlement procedures provided for in

Chapter 16 shall not apply to this Chapter unless:

(a)
(b)

the matter involves a pattern of practice; and
the nationals of a Party concerned have exhausted

the administrative remedies, where available,
regarding the particular matter.

| |BIH
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2. The remedies referred to in subparagraph 1(b) shall be
deemed to be exhausted if a final determination in the
matter has not been issued by the competent authority of
the other Party within one year after the date of the
institution of the administrative remedy, and the failure
to issue such determination is not attributable to delay
caused by the nationals.

Article 134
Measures pursuant to Immigration Laws and Regulations

Except for this Chapter and Chapters 1, 2, 16, 17, 18
and 19, nothing in this Agreement shall impose any
obligation on either Party regarding measures pursuant to
immigration laws and regulations.

Article 135
Definitions

For the purposes of this Chapter:

(a) the term “entry and temporary stay” means entry
into and stay in a Party by a national of the
other Party without the intent to establish
permanent residence; and

(b) the term “immigration laws and regulations” means
any laws and regulations affecting the entry and
temporary stay of nationals.

Chapter 12
Government Procurement

Article 136
Scope

1. This Chapter shall apply to any measures adopted or
maintained by a Party relating to government procurement,
by any contractual means, including through such methods as
purchase or as lease, rental or hire purchase, with or
without an option to buy: ’

(a) by entities specified in Part 1 of Annex 14;

(b) of goods specified in Part 2 of Annex 14,
services specified in Part 3 of Annex 14, or
construction services specified in Part 4 of
Annex 14; and
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(c) where the value of the contracts to be awarded is
estimated to be not less than the thresholds
specified in Part 5 of Annex 14 at the time of
publication of a notice of procurement.

2. Paragraph 1 is subject to the General Notes set out in
Part 6 of Annex 14.
3. Neither Party shall prepare, design or otherwise

structure any government procurement contract in order to
avoid the obligations under this Chapter.

Article 137
National Treatment and Non-Discrimination

1. With respect to any laws, regulations, procedures and
practices regarding government procurement covered by this
Chapter, each Party shall provide immediately and
unconditionally to the good$, services and suppliers of the
other. Party, treatment no less favorable than that it
accords to its own goods, services and suppliers.

2. With respect to any laws, regulations, procedures and
practices regarding government procurement covered by this
Chapter, each Party shall ensure:

that its entities do not treat a locally-
established supplier less favorably than another
locally-established supplier on the basis of the
degree of affiliation to, or ownership by, a
natural person or an enterprise of the other
Party; and

(a)

that its entities do not discriminate against a
locally-established supplier on the basis that
the goods or services offered by that supplier
for a particular procurement are goods or
services of the other Party.

(b)

3. This Article shall not apply to customs duties and
charges of any kind imposed on or in connection with
importation, the method of levying such duties and charges,
other import regulations, including restrictions and
formalities, nor to measures affecting trade in services
other than laws, regulations, procedures and practices
regarding government procurement covered by this Chapter.

Article 138
Valuation of Contracts

In determining the value of contracts for the purposes
of implementing this Chapter:

| BV
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(a) valuation shall take into account all forms of
remuneration, including any premiums, fees,
commissions and interest receivable;

(b) the selection of the valuation method by an
entity shall not be used, nor shall any
procurement requirement be divided, with the
intention of avoiding the application of this
Chapter; and

(c) in cases where an intended procurement specifies
the need for option clauses, the basis for
valuation shall be the total value of the maximum
permissible procurement, inclusive of optional
purchases.

Article 139
Prohibition of Offsets

Each Party shall ensure that its entities do not, in
the qualification and selection of suppliers, goods or
services, or in the evaluation of tenders and award of
contracts, impose, seek or consider offsets. For the
purposes of this Article, offsets means conditions
considered, sought or imposed by an entity pricr to or in
the course of its procurement process that encourage local
development or improve its Party’s balance of payments
accounts, by means of requirements of local content,
licensing of technology, investment, counter-trade or
similar requirements.

Article 140
Technical Specificatiorns

1. Technical specifications laying down the
characteristics of the goods or services to be procured,
such as quality, performance, safety and dimensions,
symbols, terminology, packaging, marking and labeling, or
the processes and methods for their production and
requirements relating to conformity assessment procedures
prescribed by procuring entities, shall not be prepared,
adopted or applied with a view to, or with the effect of,
creating unnecessary obstacles to trade.

2. Any technical specifications prescribed by procuring
entities shall, where appropriate:

(a) be specified in terms of performance rather than
design or descriptive characteristics; and
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(b) be based on international standards, where such
exist; otherwise, on national technical
regulations, recognized national standards, or
building codes.

3. Each Party shall ensure that its entities do not
prescribe technical specifications that require or refer to
a particular trademark or trade name, patent, design or
type, specific origin or producer or supplier, unless there
is no sufficiently precise or intelligible way of
describing the procurement requirements and provided that,
in such cases, words such as “or equivalent” are included
in the tender documentation.

4. Each Party shall ensure that its entities do not seek
or accept, in a manner which would have the effect of
precluding fair competition, advice which may be used in
the preparation or adoption of any technical specifications
for a specific procurement from a person that may have a
commercial interest in the procurement.

Article 141
Tendering Procedures

1. Each Party shall ensure that the tendering procedures
of its entities are applied in a non-discriminatory manner
and in compliance with this Chapter.

2. Each Party shall ensure that its entities do not
provide to any supplier information with regard to a
specific procurement in a manner which would have the
effect of precluding competition.

Article 142
Qualification of Suppliers

1. In the process of qualifying suppliers, each Party
shall ensure that its entities do not discriminate against
suppliers of the other Party. Qualification procedures
shall be consistent with the following:

(a) any conditions for participation in tendering
procedures shall be published in adequate time to
enable interested suppliers to initiate and, to
the extent that it is compatible with efficient
operation of the procurement process, complete
the gualification procedures;

(b) any conditions for participation in tendering
procedures shall be limited to those which are
essential to ensure the potential supplier’s
capability to fulfill the contract in question;

| [BIR
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(c) the process of, and the time required for,
qualifying suppliers shall not be used in order
to keep suppliers of the other Party off a
suppliers’ list or from being considered for a
particular intended procurement. Entities shall
recognize as qualified suppliers such suppliers
of the other Party who meet the conditions for
participation in a particular intended
procurement. Suppliers requesting to participate
in a particular intended procurement who may not
yet be qualified shall also be considered,
provided there is sufficient time to complete the
qualification procedure;

(d) entities may maintain permanent lists of
qualified suppliers. The entities shall ensure:

(i) that suppliers may apply for qualification
at any time; and

(ii) that all gualified suppliers so requesting
are included in the lists within a
reasonably short time;

(e) 1if, after publication of the notice of
procurement under paragraph 1 of Article 143, a
supplier not yet qualified requests to
participate in an intended procurement, the
entity shall promptly start procedures for
qualification; and

(f) any supplier having requested to become a
qualified supplier shall be advised by the
entities concerned of the decision in this
regard.

2. Nothing in paragraph 1 shall preclude the exclusion of
any supplier on grounds such as bankruptcy, liquidation or
insolvency, or false declarations relating to a
procurement, provided that such an action is consistent
with the national treatment and non-discrimination
provisions of this Chapter.

Article 143
Notice of Procurement

1. For each case of intended procurement, each Party
shall ensure that its entities make publicly available in
advance in the appropriate publication listed in Part 7 of
Annex 14, a notice of procurement inviting interested
suppliers to participate in that procurement, except as
provided for in Article 147.
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2. The information in each notice of procurement shall
include a description of the intended procurement, any
conditions that suppliers must fulfill to participate in
the procurement, the name of the entity, the address where
all documents relating to the procurement may be obtained
and the time-limits for submission of tenders.

3. Each Party shall endeavor to ensure that its entities
make publicly available notices of procurement in a timely
manner through means which offer the widest possible and
non-discriminatory access to interested suppliers. These
means may be accessible free of charge, through a single
electronic point of access.

4. If, after making publicly available a notice of
procurement in any case of intended procurement, but before
the time set for opening or receipt of tenders as specified
in the notice or the tender documentation, it becomes
necessary to amend or re-issue the notice, the amendment or
the re-issued notice shall be made publicly available in
the same manner as the original notice. Any significant
information given to one supplier with respect to a
particular intended procurement shall be given
simultaneously to all other suppliers concerned in adequate
time to permit the suppliers to consider such information
and to respond to it.

Article 144
Time-Limits for Tendering

Each Party shall ensure that:

(a) any prescribed time-limit is adequate to allow
suppliers of the other Party as well as domestic
suppliers to prepare and submit tenders before
the closing of the tendering procedures; and

(b) in determining any such time-limit, its entities,
consistent with their own reasonable needs, take
intc account such factors as the complexity of
the intended procurement, the extent of
subcontracting anticipated, the normal time for
transmitting tenders by mail from foreign as well
as domestic points and the delays of making
publicly available notices of procurement.

Article 145
Tender Documentation

1. Tender documentation provided to suppliers shall

contain all information necessary to permit them to submit
responsive tenders.
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2. Each Party shall ensure that its entities make tender
documentation accessible, or, upon request, forward the
tender documentation, to any supplier participating in the
tendering procedure, and reply promptly to any reasonable
request for explanations relating thereto.

3. Each Party shall endeavor to ensure that its entities
reply promptly to any reasonable request for relevant
information submitted by a supplier participating in the
tendering procedure, on ccndition that such information
does not give that supplier an advantage over its
competitors in the procedure for the award of the contract.
The information provided to a supplier may be provided to
any other suppliers that are invited to tender.

Article 146
Awarding of Contracts

1. To be considered for award, a tender must, at the time
of opening, conform to the essential requirements of the
notice of procurement or tender documentation and be from a
supplier which complies with the conditicns for
participation. If an entity has received a tender
abnormally lower or otherwise exceptionally more
advantageous than other tenders submitted, it may enquire
with the tenderer to ensure that the tenderer can comply
with the conditions of participation and be capable of
fulfilling the terms of the contract.

2. Unless in the public interest an entity decides not to
issue the contract, the entity shall make the award to the
tenderer who has been determined to be fully capable of
undertaking the contract and whose tender is either the
lowest tender or determined to be the most advantageous in
terms of the specific evaluation criteria set forth in the
notice of procurement or tender documentation.

Article 147
Other Tendering Procedures

1. Articles 141 through 146 need not apply in the
following conditions, provided that the tendering under
this Article is not used by entities of a Party with a view
to avoiding maximum possible competition or in a manner
which would constitute a means of discrimination against
the suppliers of the other Party or protection to domestic
producers or suppliers:
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(a)

(b)

(c)

(e)

in the absence of tenders in response to the
tender pursuant to Articles 141 through 146, or
when the tenders submitted have been collusive in
accordance with the laws and regulations of the
former Party, or not in conformity with the
essential reguirements in the tender, or from
suppliers who do not comply with the conditions
for participation provided for in accordance with
this Chapter, on condition that the requirements
of the initial ténder are not substantially
modified in the contract as awarded;

when, for works of art or for reasons connected
with the protection of exclusive rights, such as
patents or copyrights, or in the absence of
competition for technical reasons, the goods or
services can be supplied only by a particular
supplier and no reasonable alternative or
substitute exists;

in so far as is strictly necessary when, for
reasons of extreme urgency brought about by
events unforeseeable by the entity, the goods or
services could not be obtained in time by means
of the tendering procedures pursuant to Articles
141 through 146;

for additional deliveries by the original
supplier that are intended either as parts
replacement for existing supplies, or
installations, or as the extension of existing
supplies, services, or installations, where a
change of supplier would compel the entity to
procure goods or services not meeting
requirements of interchangeability with existing
equipment, software, services or installations;

when an entity procures prototypes or a first
good or service which are developed at its
request in the course of, and for, a particular
contract for research, experiment, study or
original development;
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Note: Original development of a first good or
service may include limited production or
supply in order to incorporate the results
of field testing and to demonstrate that
the good or service is suitable for
production or supply in quantity to
acceptable quality standards. It does not
extend to quantity production or supply to
establish commercial viability or to
recover research and development costs.

when additional construction services which were
not included in the initial contract but which
were within the objectives of the original tender
documentation have, due to unforeseeable
circumstances, become necessary to complete the
construction services described therein, provided
that the total value of contracts awarded for
additional construction services may not exceed
50 percent of the amount of the initial contract;

for new construction services consisting of the
repetition of similar construction services which
conform to a basic project for which an initial
contract was awarded in accordance with Articles
141 through 146 and for which the entity has
indicated in the notice of procurement concerning
the initial construction service, that the
tendering procedures under this Article might be
used in awarding contracts for such new
construction services;

for goods purchased on a commodity market;

for purchases made under exceptionally
advantageous conditions which only arise in the
very short term. This provision is intended to
cover unusual disposals by enterprises which are
not normally suppliers, or disposal of assets of
businesses in liquidation or receivership. It is
not intended to cover routine purchases from
regular suppliers; and

in the case of contracts awarded to the winner of
design contest provided that the contest has been
organized in a manner which is consistent with
the principles of this Chapter and that the
contest is judged by an independent jury with a
view to design contracts being awarded to the
winners.
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2. Each Party shall ensure that, whenever it is necessary
for its entities to resort to the tendering procedures
under paragraph 1, the entities maintain a record or
prepare a written report providing specific justification
for such procedures.

Article 148
Post-Award Information

1. Each Party shall ensure that its entities make
publicly available, in an appropriate publication listed in
Part 7 of Annex 14, after the award of each contract,
information such as:

(a) the nature and quantity of goods or services in
the contract award;

(b) the name and address of the entity awarding the
contract;

{c} the date of award;

(d) the name and address of the winning tenderer;
(e) the value of the winning award; and

(f) the type of procedure used.

2. Each Party shall ensure that its entities, on request
from a supplier of a Party, promptly provide information
including:

(a) pertinent information concerning the reasons why
the supplier’s application to qualify was
rejected, why its existing qualification was
brought to an end and why it was not selected;
and .

(b) when the supplier is an unsuccessful tenderer,
pertinent information concerning the reasons why
its tender was not selected and on the
characteristics and relative advantages of the
tender selected as well as the name of the
winning tenderer. .
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3. Where a supplier of a Party is an unsuccessful
tenderer, the Party may seek, without prejudice to the
provisions under Chapter 16, such additional information on
the contract award, as may be necessary to ensure that the
procurement was made fairly and impartially. The other
Party shall provide information on both the characteristics
and relative advantages of the winning tender and the
contract price. Normally this latter information may be
disclosed by the former Party provided it exercises this
right with discretion. In cases where release of this
information would prejudice competition in future tenders,
this information shall be confidential and not be disclosed
except after consultation with and agreement of the other
Party.

Article 149
Challenge Procedures

1. In the event of a complaint by a supplier that there
has been a breach of this Chapter in the context of a
government procurement, the procuring entity shall accord
impartial and timely consideration to any such complaint,
in a manner that is not prejudicial to obtaining corrective
measures under the challenge system.

2. Each Party shall provide non-discriminatory, timely,
transparent and effective procedures enabling suppliers to
challenge alleged breaches of this Chapter arising in the
context of procurements in which they have, or have had, an
interest.

3. | Each Party shall provide its challenge procedures in
writing and make them generally available.

4. Each Party shall ensure that documentation relating to
all aspects of the process concerning government
procurement covered by this Chapter shall be retained at
least for three years.

5. The interested supplier may be required to initiate a
challenge procedure and notify the procuring entity within
specified time-limits from the time when the basis of the
complaint is known or reasonably should have been known,
but in no case within a period of less than 10 days.

6. Challenges shall be heard by an impartial and
independent reviewing authority with no interest in the
outcome of the government procurement and the members of
which are secure from external influence during the term of
appointment. A reviewing authority which is not a court
shall either be subject to judicial review or shall have
procedures which provide at least the following:
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participants can be heard before an opinion is
given or a decision is reached;

participants can be represented and accompanied;

participants shall have access to all
proceedings;

proceedings can take place in public;

opinions or decisions are given in writing with a
statement describing the basis for the opinions
or decisions;

witnesses can be presented; and

documents are disclosed to the reviewing
authority.

Challenge procedures shall provide for:

(a)

rapid interim measures to correct breaches of
this Chapter and to preserve commercial
opportunities. Such action may result in
suspension of the procurement process. However,
procedures may provide that overriding adverse
conseqguences for the interests concerned,
including the public interest, may be taken into
account in deciding whether such measures should
be applied;

an assessment and, where appropriate, a decision
on the justification of the challenge; and

where appropriate, correction of breaches of this
Chapter or compensation for the loss or damages
suffered, which may be limited to costs for
tender preparation or protest.

With a view to the preservation of the commercial and

other interests involved, the challenge procedure shall
normally be completed within a reasonable time.

Article 150

Use of Electronic Communications in Procurement

The Parties shall seek to provide opportunities for

government procurement to be undertaken through the
Internet or a comparable computer-based telecommunications
network.
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2. In order to facilitate commercial opportunities for
its suppliers under this Chapter, each Party shall endeavor
to adopt or maintain a single electronic portal for access
to comprehensive information on government procurement
supply opportunities in its Area, and information on
measures relating to government procurement shall be
available.

3. The Parties shall encourage, to the extent possible,
the use of electronic means for the provision of tender
documents and the receipt of tenders.

4. The Parties shall endeavor to ensure the adoption of
policies and procedures for the use of electronic means in
government procurement that:

(a) protect documentation from unauthorized and
undetected alteration; and

(b) provide appropriate levels of security for data
on, and passing through, the procuring entity’s
network.

Article 151
Exceptions

Subject to the requirement that such measures are not
applied in a manner that would constitute a means of
arbitrary or unjustifiable discrimination between the
Parties where the same conditions prevail, or a disguised
restriction on trade, nothing in this Chapter shall be
construed to prevent a Party from imposing, enforcing or
maintaining measures:

(a) necessary to protect public morals, order or
safety;

(b) necessary to protect human, animal or plant life
or health;

(c) necessary to protect intellectual property; or
(d) relating to goods or services of handicapped

persons, of philanthropic institutions, or of
prison labor.
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Article 152
Rectifications or Modifications

1. A Party shall notify the other Party of its
rectifications, or in exceptional cases, other
modifications relating to Annex 14 along with the
information as to the likely consequences of the change for
the mutually agreed coverage provided in this Chapter.

2. If the rectifications or other modifications are of a
purely formal or minor nature, notwithstanding Article 197,
they shall become effective provided that no objection from
the other Party has been raised within 30 days. In other
cases, both Parties shall consult the proposal and any
claim for compensatory adjustments with a view to
maintaining a balance of rights and obligations and a
comparable level of mutually agreed coverage provided in
this Chapter prior to such rectification or other
modification.

3. In the event of an agreement between the Parties not
being reached, the Party which has received such
notification may have recourse to the dispute settlement
procedure under Chapter 16.

Note: Notwithstanding any other provision of this Chapter,
a Party may undertake reorganizations of its
entities, including programs through which the
procurement of such entities is decentralized or the
corresponding government functions cease to be
performed by any government entity, whether or not
subject to this Chapter. In cases of
reorganizations, compensation need not be ﬁﬁovomma.
Neither Party shall undertake such reorganizations
to avoid the obligations of this Chapter.

Article 153
Privatization of Entities

When government control at the central or national
government . level over an entity specified in Part 1 of
Annex 14 has been effectively eliminated, notwithstanding
that the government may possess holding thereof or appoint
member of the board of directors thereto, this Chapter
shall no longer apply to that entity and compensation need
not be proposed. A Party shall notify the other Party of
the name of such entity before elimination of government
control or as soon thereafter as possible.
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Article 154
Denial of Benefits

1. A Party may deny the benefits of this Chapter to an
enterprise of the other Party if the enterprise is owned or
controlled by persons of a non-Party and the former Party:

(a) does not maintain diplomatic relations with the
non-Party; or

(b) adopts or maintains measures with respect to the
non-Party that prohibit transactions with the
enterprise or that would be violated or
circumvented i1f the benefits of this Chapter were
accorded to the enterprise.

2. Subject to prior notification and consultation, a
Party may deny the benefits of this Chapter to a supplier
of the other Party that is an enterprise of the other Party
where the denying Party establishes that the enterprise is
owned or controlled by persons of a non-Party and has no
substantial business activities in the Area of the other
Party.

Article 155
Further Negotiations

In the event that after the entry into force of this
Agreement a Party offers a non-Party additional advantages
of access to its government procurement market beyond what
the other Party has been provided with under this Chapter,
the former Party shall, upon request of the other Party,
enter into negotiations with the other Party with a view to
extending those advantages to the other Party on a
reciprocal basis.

Article 156
Committee on Government Procurement

1. For the purposes of the effective implementation and
operation of this Chapter, the Parties hereby establish a
Committee on Government Procurement (hereinafter referred
to in this Article as “Committee”).

2. The functions of the Committee shall be:

(a) reviewing and monitoring the implementation and
operation of this Chapter;

(b) analyzing available information on each Party’s
government procurement market;
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(c) reporting the findings of the Committee to the
Commission; and

(d) carrying out other functions as may be delegated
by the Commission in accordance with Article 190.

3. The Committee shall be composed of government
officials of the Parties.

4. The Committee shall meet at such venues and times as
may be agreed by the Parties.

Article 157
Definition

For the purposes of this Chapter, the term “supplier”
means a person that provides or could provide goods or
services to an entity.

Chapter 13
Intellectual Property

Article 158
General Provisions

1. The Parties shall ensure adequate, effective and non-
discriminatory protection of intellectual property, promote
efficiency and transparency in administration of
intellectual property protection system, and provide for
measures for adequate and effective enforcement of
intellectual property rights against infringement,
counterfeiting and piracy, in accordance with the
provisions of this Chapter and the international agreements
to which both Parties are parties.

2. The Parties may take appropriate measures to prevent
the abuse of intellectual property rights by right holders
or the resort to practices which unreasonably restrain
trade or adversely affect the international transfer of
technology, provided that such measures are consistent with
the provisions of this Agreement and the TRIPS Agreement.

3. The Parties affirm their existing rights and
obligations under the TRIPS Agreement and other
multilateral agreements relating to intellectual property
to which both Parties are parties. Nothing in this Chapter
shall derogate from existing rights and obligations that
the Parties have under the TRIPS Agreement or other
multilateral agreements relating to intellectual property
to which both Parties are parties.
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4. For the purposes of this Chapter, intellectual
property refers to all categories of intellectual property:

(a) that are subject of Articles 161 through 163;
and/or :

(b) that are under the TRIPS Agreement and/or the
relevant international agreements referred to in
the TRIPS Agreement.

Article 159
Streamlining of Procedural Matters

1. For the purposes of providing efficient administration
of intellectual property system, each Party shall take
measures to streamline its administrative procedures
concerning intellectual property.

2. Each Party shall use a classification for patents and
utility models in accordance with the Strasbourg Agreement
Concerning the International Patent Classification, of
March 24, 1971, as amended. Each Party shall use a
classification of goods and services in accordance with the
Nice Agreement Concerning the International Classification
of Goods and Services for the Purposes of the Registration
of Marks, of June 15, 1957, as amended.

Article 160
Transparency

For the purposes of further promoting transparency in
administration of intellectual property system, each Party
shall, in accordance with its laws and regulations, take
appropriate measures to make available to the public
information on its efforts to provide effective enforcement
of intellectual property rights and other information with
regard to intellectual property system.

Article 161
Trademarks

Each Party shall afford an opportunity for interested
parties to oppose to an application for registration of or
a registration of, and to reguest the cancellation of the
registration of, a trademark, in accordance with its laws
and regulations.
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Article 162
New Varieties of Plants

Each Party shall become a party, if it is not a party,
to the 1991 Act of International Convention for the
Protection of New Varieties of Plants, by January 1, 2009.

Article 163
Geographical Indications

1. The Parties agree that indications for wines and
spirits listed in Annex 15 are geographical indications
referred to in paragraph 1 of Article 22 of the TRIPS
Agreement, and shall abide by the obligations under the
relevant provisions of the TRIPS Agreement with respect to
the protection of geographical indications.

2. Notwithstanding paragraph 2 of Article 197,
modifications to Annex 15 proposed by both Parties may be
adopted by the Commission pursuant to subparagraph 1(d) (i)
of Article 190. The adopted modifications shall be
confirmed by an exchange of diplomatic notes.

Article 164
Enforcement

1. Each Party shall provide for procedures concerning the
suspension by its customs authority of the release of the
goods infringing patents, utility models, industrial
designs, trademarks, or copyrights or related rights, which
are destined for importation into, or exportation from, the
Party.

2. Each Party shall ensure that its judicial authorities
have the authority to. order the infringer to pay the right
holder damages adequate to compensate for the injury the
right holder has suffered because of an infringement of
that person’s intellectual property right by an infringer
who knowingly, or with reasonable grounds to Wsos~ engaged
in infringing activity.

3. Each Party shall provide for criminal procedures and
penalties to be applied in cases of trademark
counterfeiting or copyright piracy, committed willfully and
on a commercial scale. Remedies available shall include
imprisonment and/or monetary fines sufficient to provide a
deterrent, consistently with the level of penalties applied
for crimes of a corresponding gravity.
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Article 165
Committee on Intellectual Property

1. For the purposes of the effective implementation and
operation of this Chapter, the Parties hereby establish a
Committee on Intellectual Property (hereinafter referred to
in this Article as “Committee”).

2. The functions of the Committee shall be:

(a) reviewing and monitoring the implementation and
operation of this Chapter;

(b) discussing any issues related to intellectual
property, such as:

(i) ‘areas and forms of cooperation in the field
of intellectual property;

(ii) enforcement of intellectual property rights:
(iii) gecgraphical indications; and

(iv) public awareness concerning protection of
intellectual property;

(c) reporting the findings of the Committee to the
Commission; and

(d) carrying out other functions as may be delegated
by the Commission in accordance with Article 190.

3. The Committee shall be composed of government
officials of the Parties.

4. The Committee shall meet at such venues and times as
may be agreed by the Parties.

Chapter 14
Competition

Article 166
General Provision

Each Party shall, in accordance with its laws and
regulations and in a manner consistent with this Chapter,
take measures which it considers appropriate against anti-
competitive activities so as to avoid that the benefits of
the liberalization of trade and investment may be
diminished or nullified by such activities.
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Article 167
Cooperation on Controlling Anti-competitive Activities

The Parties shall, in accordance with their respective
laws and regulations, cooperate in the field of controlling
anti-competitive activities subject to their respective
available resources.

Article 168
Non-Discrimination

Each Party shall apply its competition laws and
regulations in a manner which does not discriminate between
persons in like circumstances on the basis of their
nationality.

Article 169
Procedural Fairness

Each Party shall implement administrative and judicial
procedures in a fair manner to control anti-competitive
activities, pursuant to its relevant laws and regulations.

Article 170
Transparency

Each Party shall promote transparency of the
implementation of its competition laws and regulations and
its competition policy.

Article 171
Non-Application of Chapter 16

The dispute settlement procedures provided for in
Chapter 16 shall not apply to this Chapter.

Chapter 15
Improvement of Business Environment

Article 172
Consultations for the Improvement of Business Environment

The Parties, confirming their interest in creating a
more favorable business environment with a view to
promoting trade and investment activities by their private
enterprises, shall from time to time have consultations in
order to address issues concerning the improvement of
business environment in the Parties.
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Article 173
Committee on Improvement of Business Environment

1. For the purposes of the effective implementation and
operation of this Chapter, the Parties hereby establish a
Committee on Improvement of Business Environment

(hereinafter referred to in this Article as “Committee”).

2. The functions of the Committee shall be:

(a) discussing ways and means to improve business
environment in the Parties;

(b) making, as needed, recommendations to the Parties
on appropriate measures to be taken by the
Parties;

(c) receiving information on the implementatiocn of
such recommendations from the relevant
authorities of the Governments of the Parties;

(d) making public, as needed, such recommendations in
an appropriate manner;

(e} reporting the findings of the Committee to the
Commission; and

(f) carrying out other functions as may be delegated
by the Commission in accordance with Article 190.

3. The Committee shall be composed of government
officials of the Parties.

4, The Committee may, by consensus, invite
representatives of relevant entities other than the
governmental agencies of the Parties with the necessary
expertise related to the issues to be discussed.

5. The Committee shall meet at such venues and times as
may be agreed by the Parties.

6. The Committee shall cooperate with other relevant
committees or working groups with a view to avoiding
unnecessary overlap with the works of such committees or
working groups.

Article 174
Non-Application of Chapter 16

The dispute settlement procedure provided for in
Chapter 16 shall not apply to this Chapter.
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Chapter 16
Dispute Settlement

Article 175
Scope

Unless otherwise provided for in this Agreement, this
Chapter shall apply with respect to the avoidance or
settlement of disputes between the Parties concerning the
implementation, interpretation or operation of this
Agreement.

Article 176
Choice of Dispute Settlement Procedure

1. Where a dispute regarding any matter arises under both
this Agreement and the WTO Agreement, the complaining Party
may select the dispute settlement procedure in which to
settle the dispute.

2. Notwithstanding paragraph 1, once the complaining
Party has requested the establishment of an arbitral
tribunal under this Chapter or a panel under Article 6 of
the Understanding on Rules and Procedures Governing the
Settlement of Disputes in Annex 2 to the WTO Agreement with
respect to a particular dispute, the arbitral tribunal or
panel selected shall be used to the exclusion of the other
procedure for that particular dispute.

Article 177
Consultations

1. . Either Party may request in writing consultations with
the other Party concerning any matter on the
implementation, interpretation or operation of this
Agreement, including a matter relating to a measure that
the other Party proposes to take (hereinafter referred to
in this Chapter as “proposed measure”).

2. The requesting Party shall set out the reasons for the
request, including identification of the measure at issue
and an indication of the legal basis for the complaint, and
provide sufficient information to enable a full examination
of the matter.

3. The Parties shall make every effort to arrive at a
mutually satisfactory resolution of the matter through
consultations under this Article.

4. The consultations under this Article shall be

confidential and without prejudice to the rights of either
Party in any further proceedings.
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Article 178
Establishment of Arbitral Tribunals

1. The complaining Party that requested consultations
under Article 177 may request in writing the establishment
of an arbitral tribunal, if the Parties fail to resolve the
matter within: :

vapmamwmwmnmwﬁ:mamﬁmomnmomwﬁwOMﬁ:mHm@zmmd
. for consultations; or

(b) 30 days mmnwn the date of receipt of the request
for consultations in cases of urgency, including
those which concern perishable goods,

provided that the complaining Party considers that any
benefits accruing to it directly or indirectly under this
Agreement are being nullified or impaired as a result of
the failure of the Party complained against to carry out
its obligations under this Agreement, or as a result of the
application by the Party complained against of measures
which are in conflict with its obligations under this
Agreement.

2. The reguest of the establishment of an arbitral
tribunal referred to in paragraph 1 may also be made in
case where the complaining Party considers that any
benefits accruing to it directly or indirectly under
Chapters 3 and 4 are being nullified or impaired as a
result of the application by the Party complained against

of measures which are not in conflict with its obligations

under those Chapters.

3. Notwithstanding paragraphs 1 and 2, the establishment
of an arbitral tribunal shall not be requested on any
matter relating to a proposed measure.

4, Any request to establish an arbitral tribunal pursuant
to this Article shall identify:

(a) the specific measure at issue;

(b) the legal basis of the complaint including the
provisions' of -this Agreement alleged to have been
breached and any other relevant provisions; and

(c) the factual basis for the complaint.’

5. The date of the establishment of an arbitral tribunal
shall be the date on which the chair is appointed.



RoP+-RE FREFTRCL T

ERBIIE Q5 Q HIE AN EBW S N m &0 [+O XK N ERRFRRE S v oIR8 27
ERVERCERH I KSVRsuda0°

M) QBN QMBI MEEQ D 1) QBN ORINY < KO BHRN HERBFIEC RO MITLG SV
TR0 SLERVERD VORENE D VHEY SROM KB eREMNEST BONREGCHEKON
R OFWNIA |

Rin<+§ ERWFDCEE

~ ERETEL 1< OER< LSS E R0
N PEEEE EREFTEC MBI EN SN ORI+ ORI | <QEH<NHE D (mEK
%Eﬁ#a:tﬁf%5OV\&Uﬁ%&&&é%z@@ﬁAn@ﬁ%&E@ifﬁﬁ?éc%zoﬁﬁ
< LASACERFOHRYA O VESO Lk QEREN M QMEAED W B0
PR CERELHSHENRY R XOLAGCMELRL Y PRECRFVESH O 21 VR

BOPELOLL°

o EERED SHETRCMRECHERNEVSMmOREHHINEY o QRMUKE O VKN
HEE O RN SER <l 4 s HE R’

v LPSERCERHRNORMNHSER<VHESLL O NROXBERRHAR~ SRML KIS
EFE<LVEE N AVR PP SR D SHRHEEURPSHL | <XBIH<LKFXYOER<E ai
B0 m X o MBI ORI QMO P MK N N QBN O W QKB Q B &
OV e

0 AP OER<E KOHENEL 0 QA p0f

S M By Q) O O REAVSIGHIEL O 5 v QP RE X BB MEre ) A°

~

PoggsH” MEAH RO TR Q S HH VI L O 7 BRE G S HBH W e °

®)

oA S SRR IR SR

Article 179
Terms of Reference of Arbitral Tribunals

Unless the Parties otherwise agree within 20 days from
the date of receipt of the request for the establishment of
the arbitral tribunal, the terms of reference of the
arbitral tribunal shall be: .

“To -examine, in the light of the relevant provisions
of this Agreement, the matter referred to in the request
for the establishment of an arbitral tribunal pursuant to
Article 178, to make findings of law and fact together with
the reasons therefor and to issue an award for the
resolution of the dispute.”

Article 180
Composition of Arbitral Tribunals

1. An arbitral tribunal shall comprise three arbitrators.

2. Each Party shall, within 30 days after the date of
receipt of the request for the establishment of an arbitral
tribunal, appoint one arbitrator who may be its national
and propose up to three candidates to serve as the third
arbitrator who shall be the chair of the arbitral tribunal.
The third arbitrator shall not be a national of either
Party, nor have his or her usual place of residence in
either Party, nor be employed by either Party, nor have
dealt with the dispute in any capacity.

3. The Parties shall agree on and appoint the third
arbitrator within 45 days after the date of receipt of the
request for the establishment of an arbitral tribunal,
taking into account the candidates proposed pursuant to
paragraph 2.

4. If a Party has not appointed an arbitrator pursuant to
paragraph 2 or if the Parties fail to agree on and appoint
the third arbitrator pursuant to paragraph 3, the
arbitrator or arbitrators not yet appointed shall be chosen
within seven days by lot from the candidates proposed
pursuant to paragraph 2.

5. All arbitrators shall:
(a) have expertise or experience in law,
international trade or other matters covered by
this Agreement;

(b) be chosen strictly on the basis of objectivity,
reliability and sound judgment;

REEN
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(c) be independent of, and not be affiliated with or
receives instructions from, the Government of
either Party; and

(d) comply with a code of conduct, to be provided in
the Rules of Procedures referred to in Article
187.

6. If an arbitrator appointed under this Article dies,
becomes unable to act or resigns, a successor shall be
appointed within 15 days in accordance with the appointment
procedure provided for in paragraphs 2, 3 and 4, which
shall be applied, respectively, mutatis mutandis. The
successor shall have all the powers and duties of the
original arbitrator. The work of the arbitral tribunal
shall be suspended for a period beginning on the date the
original arbitrator dies, becomes unable to act or resigns
and ending on the date the successor is appointed.

Article 181
Functions of Arbitral Tribunals

1. The function of an arbitral tribunal is to make an
objective assessment of the dispute before it, including an
examination of the facts of the case and the applicability
of and conformity with this Agreement, and make such other
findings and rulings necessary for the resolution of the
dispute.

2. The arbitral tribunal should consult with the Parties
as appropriate and provide adequate opportunities for the
development of a mutually satisfactory resclution.

Article 182
Proceedings of Arbitral Tribunals

1. The arbitral tribunal shall meet in closed session.

2. The Parties shall be given the opportunity to attend
any of the presentations, statements or rebuttals in the
proceedings. Any information or written submissions
submitted by a Party to the arbitral tribunal, including
any comments on the draft award and responses to questions
put by the arbitral tribunal, shall be made available to
the other Party.

3. The arbitral tribunal shall make its decisions,
including its award, by consensus but may also make its
decisions, including its award, by majority vote.
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4. The arbitral tribunal may seek information from any
relevant source and may consult experts to obtain their
opinion on certain aspects of the matter.

5. The deliberations of the arbitral tribunal and the
documents submitted to it shall be kept confidential.

6. Notwithstanding paragraph 5, either Party may make
public statements as to its views regarding the dispute,
but shall treat as confidential, information and written
submissions submitted by the .other Party to the arbitral
tribunal which that other Party has designated as
confidential. Where a Party has provided information or
written submissions designated to be confidential, that
Party shall, upon request of the other Party, provide a
non-confidential summary of the information or written
submissions which may be disclosed publicly.

7. Each Party shall bear the cost of its appointed
arbitrator and its own expenses. The cost of the chair of
an arbitral tribunal and other expenses associated with the
conduct of the proceedings shall be borne by the Parties in
equal shares.

Article 183
Suspension or Termination of Proceedings

1. The Parties may agree that the arbitral tribunal
suspends its work at any time for a period not exceeding 12
months from the date of such agreement. In the event of
such a suspension, the time-frames set out in paragraphs 2,
5 and 7 of Article 184 and paragraph 7 of Article 186 shall
be extended by the amount cf time that the work was
suspended. ‘If the work of the arbitral tribunal has been
suspended for more than 12 months, the authority for
establishment of the arbitral tribunal shall lapse unless
the Parties agree otherwise.

2. The Parties may agree to terminate the proceedings of
the arbitral tribunal by jointly so notifying the chair of
the arbitral tribunal at any time before the issuance of
the award to the Parties.

Article 184
Award

1. The award of the arbitral tribunal shall be drafted
without the presence of the Parties, and in the light of
the information provided and the statements made, and the
relevant provisions of this Agreement.

NN
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2. The arbitral tribunal shall, within 120 days, or
within 60 days in cases of urgency, including those which
concern perishable goods, after the date of its
establishment, submit to the Parties its draft award.

3. The draft award shall contain both the descriptive
part and the findings, conclusions and decisions of the
arbitral tribunal, for the purposes of enabling the Parties
to review precise aspects of the draft award.

4. When the arbitral tribunal considers that it cannot
submit its draft award within the aforementioned 120 days
or 60 days period, it may extend that period with the
consent of the Parties.

5. A Party may provide written comments to the arbitral
tribunal on its draft award within 15 days after the date
of submission of the draft award.

6. After considering any written comments on the draft
award, the arbitral tribunal may reconsider its draft award
and make any further examination it considers appropriate.

7. The arbitral tribunal shall issue its award, within 30
days after the date of submission of the draft award.

8. The award of the arbitral tribunal shall be available
to the public within 15 days after the date of issuance,
subject to the requirement to protect confidential
information.

9. The award of the arbitral tribunal shall be final and
binding on the Parties.

Article 185
Implementation of Award

1. Unless the Parties agree otherwise, the Party
complained against shall comply with the award of the
arbitral tribunal referred to in Article 184 immediately.
If this is not practicable, the Party complained against
shall comply with the award within a reasonable period of
time.

2. The reasonable period of time referred to in paragraph
1 shall be mutually determined by the Parties. Where the
Parties fail to agree on the reasconable period of time
within 45 days after the date of issuance of the award of
the arbitral tribunal referred to in Article 184, either
Party may refer the matter to an arbitral tribunal, which
shall determine the reasonable period of time.
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3. Where there is disagreement between the Parties as to
whether the Party complained against has complied with the
award of the arbitral tribunal referred to in Article 184
within the reasonable period of -time as determined pursuant
to paragraph 2, either Party may refer the matter to an
arbitral tribunal.

Article 186
Non-Implementation -
Compensation and Suspension of Concessions
or Other Obligations

1. If the Party complained against notifies the
complaining Party that it is impracticable, or the arbitral
tribunal to which the matter is referred pursuant to
paragraph 3 of Article 185 confirms that the Party
complained against has failed, to comply with the award
within the reasonable period of time as determined pursuant
to paragraph 2 of Article 185, the Party complained against
shall, if so requested, enter into negotiations with the
complaining Party with a view to reaching a mutually
satisfactory compensation.

2. If there is no agreement on satisfactory compensation
within 20 days after the date of receipt of the request
mentioned in paragraph 1, the complaining Party may suspend
the application to the Party complained against of
concessions or other obligations under this Agreement,
after giving notification of such suspension 30 days in
advance.

3. The compensation referred to in paragraph 1 and the
suspension referred to:in paragraph 2 shall be temporary
measures. Neither compensation nor suspension is preferred
to full compliance with the award. The suspension shall
only be applied until such time as the award is fully
complied with, or a mutually satisfactory solution is
reached. )

4. In considering what concessions or other obligations
to suspend pursuant to paragraph 2:

(a) the complaining Party should first seek to
suspend concessions or other obligations with
respect to the same sector(s) as that in which
the arbitral tribunal referred to in Article 184
has found a failure to comply with the
obligations under this Agreement, or
nullification or impairment of benefits in the
sense of paragraph 2 of Article 178; and

RESI]
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(b) 4if the complaining Party considers that it is not
practicable or effective to suspend concessions
or other obligations with respect to the same
sector(s), it may suspend concessions or other
obligations with respect to other sectors. The
notification of such suspension pursuant to
paragraph 2 shall indicate the reasons on which
it is based.

5. The level of suspension referred to in paragraph 2
shall be equivalent to the level of the nullification or
impairment.

6. If the Party complained against considers that the
requirements for the suspension of concessions or other
obligations by the complaining Party set out in paragraph
2, 3, 4 or 5 have not been met, it may refer the matter to
an arbitral tribunal.

7. The arbitral tribunal that is -established for the

- purposes of this Article or Article 185 shall, wherever

possible, have, as its arbitrators, the arbitrators of the
original arbitral tribunal. If this is not possible, then
the arbitrators to the arbitral tribunal that is
established for the purposes of this Article or Article 185
shall be appointed pursuant to Article 180. The arbitral
tribunal established under this Article or Article 185
shall issue its award within 60 days after the date when
the matter is referred to it. When the arbitral tribunal
considers that it cannot issue its award within the
aforementioned 60 days period, it may extend that period
for a maximum of 30 days with the consent of the Parties.
The award shall be available to the public within 15 days
after the date of issuance, subject to the requirement to
protect confidential information. The award shall be final
and binding on the Parties.

Article 187
Rules of Procedures

The Commission shall adopt the Rules of Procedures
which provide for the details of the rules and procedures
of arbitral tribunals established under this Chapter, upon
the entry into force of this Agreement.

Article 188
Modification of Rules and Procedures

Any time period, or other rules and procedures for
arbitral tribunals, provided for in this Chapter, including
the Rules of Procedures referred to in Article 187, may be
modified by mutual consent of the Parties.
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Chapter 17
Commission

' Article 189
Establishment of the Commission

The Parties hereby establish a Commission which shall
be co-chaired by Ministers or senior officials of the
Parties. .

Article 190
Functions of the Commission

1. The Commission shall:
{(a) review and monitor, and consider any matters
relating to, the implementation, interpretation
and operation of this Agreement;

(b) consider and recommend to the Parties any
amendments to this Agreement;

(c) supervise and coordinate the work of all
committees and working groups established under
this Agreement;

(d) adopt:

(1) modifications to Annex 15;

(ii) the Operational Procedures referred to in
Article 52;

(iii) an interpretation of a provision of this
Agreement referred to in Articles 93 and -94;

(iv) the Rules of Procedures referred to in
Article 187; and

(v) any necessary decisions; and

(e) carry out other functions as the Parties may
agree.

2. The Commission may establish committees and working
groups, refer matters to any committee or working group for
advice, delegate its responsibilities to any committee or
working group, and consider matters raised by any committee
or working group.
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m CRE Article 191
RIERTTR REHSRRADH-# Rules and Procedures of the Commission
~CROIEH R Y QBR XD R IR e° 1. The Commission shall establish its rules and
) procedures.
N KRN Q KA E” mimrd o O Wiy’ : . 2. Decisions of the Commission shall be taken by mutual
: . : agreement.
o FImE EERER O IR DR L 4 Mdae® . . , 3. The Commission shall meet at such venues and times as
. o ' . may be agreed by the Parties.
B ELKREH Chapter 18
) Exceptions
BRI+ 1§ | RERL Article 192

General Exceptions

— RN R ORI (R KEWEYV ) B OBKOERY tRioR-EH QRN LR |+HOR 1. For the purposes of Chapters 3, 4, 5, 6, 7 'and 8 other
: than Article 76, Article XX of the GATT 1994 is

FEx g %?&%E%MZKLT\ HOBMNEAIMS HOBNG | BAaRE incorporated into and made part of this Agreement, mutatis
. mutandis.

o R RV EVC ) RORE | Y QRNSEEY 1w XY | BRI EROR 2. For the purposes of Chapters 8 other than Article 76,
9, 10 and 11, Article XIV of the GATS, including its

O (EANGED° ) B NSRBI ENYUY QRN ESIMS” 1 OBING | BaRE° footnotes, is incorporated into and made part of this
Agreement, mutatis mutandis.

RIDR+HNHK HKHXKEOUNRQOER Article 193
Security mxomwnpo:m

OB (RPN EV® ) L RORIED &@bfhﬁ@:&%ibé%@&ﬁb L8044 Nothing in this Agreement other than Article 76 shall
be construed:

“ .
' (a) to require a Party to furnish any information the
E EEENEST VOEIKRMEQ HMKE Y O K SR N e NI R A R 2 UnR Q YK %mﬁbgﬁmomszswﬁoggﬁﬁhmogﬁgwwﬁowg
essential security interests;
AL 01 ) A°
. (b) to prevent a Party mnoa taking any actions which
T ERERMEQ i it Y QK ST KO UL NN S VBEL KO 2452 & izl -y it considers necessary for the protection of its
essential security interests:

QM AR A°
. (i) relating to the traffic in arms, ammunition
S ORH B RS Q B D M B E RN K E o N QX HEE LT L eV HeER and implements of war and to such traffic in
) other goods and materials, or such supply of
IO IREE © SRR D M BHEE K O QI X BEH N L0 500h— b X © M N R 0481 services, as is carried on directly or
indirectly for the purpose of supplying or
provisioning a military establishment;
3 #Hiv O O FEEEREK M Qo ik gl 1 Q3 (ii) taken in time of war or other emergency in

international relations; or
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(1ii) relating to fissionable and fusionable
materials or the materials from which they
are derived; or

(c) to prevent a Party from taking any action in
pursuance of its obligations under the United
Nations Charter for the maintenance of
international peace and security.

Article 194
Taxation

1. Except as otherwise provided for in this Article,
nothing in this Agreement shall apply to taxation measures.

Note: The term “taxation measures” shall not include:

(a) a customs duty as defined in subparagraph (d) of
Article 28;

(b) an anti-dumping or countervailing duty referred
to in subparagraph (d) (ii) of Article 28; and

(c) fees or charges referred to in subparagraph
(d) (iii) of Article 28.

2. Nothing in this Agreement shall affect the rights and
obligations of either Party under the provisions relating
to any taxation measures in any other international
agreements to which both Parties are parties.

3. Article 13 shall apply to taxation measures to the
same extent as Article III of the GATT 1994.

4. Articles 107 and 108 shall apply to taxation measures
to the same extent as covered by the GATS.

5. (a) Article 82 shall apply to taxation measures
except that no investor may invoke Article 82 as
the basis for a claim under Article 89, where it
has been determined pursuant to subparagraph (Db)
that the measure is not an expropriation.
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(b) The investor shall refer the issue, at the time
that it delivers the notice of intent under
Article 89, to the competent authorities of both
Parties, through the contact points referred to
in Article 10, to determine whether such measure
is not an expropriation. If the competent
authorities of both Parties do not consider the
issue or, having considered it, fail to determine
that the measure is not an expropriation within a
period of 180 days of such referral, the investor
may submit its claim to arbitration under Article
89.

(c) For the purposes of subparagraph (b), the term
“competent authorities” means:

(1) with respect to Japan, the Minister of
Finance or his or her authorized
representative, who shall consider the issue
in consultation with the Minister of Foreign
Affairs or his or her authorized
representative; and

(ii) with respect to Chile, the Director of the
Internal Revenue Service, Ministry of
Finance (Director del Servicio de Impuestos
Internos, Ministerio de Hacienda).

Chapter 19
Final Provisions

Article 195
Annexes and Notes

The Annexes and Notes to this Agreement shall
constitute an integral part of this Agreement.

Article 196
Headings

The headings of the Chapters, Sections and Articles of
this Agreement are inserted for convenience of reference
only and shall not affect the interpretation of this
Agreement.

Article 197
Amendments

1. This Agreement may be amended by agreement between the
Parties.
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2. Any amendment shall be approved by the Parties in
accordance with their respective legal procedures. Such
amendment shall enter into force on the date to be agreed
upon by the Parties.

3. Notwithstanding paragraph 2, amendments relating only
to Annex 2 or 4 may be made by exchange of diplomatic
notes.

Note: In the case of Chile, the amendments under
paragraph 3 shall be made as an Executive
Agreement: (Acuerdo de Ejecucidn) in accordance
with the Political Constitution of the Republic
of Chile (Constitucidén Politica de la Repiiblica
de Chile).

Article 198
Entry into Force

This Agreement shall enter into force on the thirtieth
day after the date of exchange of diplomatic notes
informing each other that their respective legal procedures
necessary for entry into force of this Agreement have been
completed. It shall remain in force unless terminated as
provided for in Article 199. ‘

Article 199
Termination

Either Party may terminate this Agreement by giving
one year’s advance notice in writing to the other Party.

IN WITNESS WHEREQOF, the undersigned, being duly
authorized by their respective Governments, have signed
this Agreement.

DONE at Tokyo, on this twenty-seventh day of March in
the year 2007 in duplicate in the English language.

For Japan:

BRAERER

For the Republic of Chile:

Alejandro Foxley
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