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ARTICLE 13

1. Gains derived by a resident of a Contracting State

from the alienation of immovable property referred to in
Article 6 and situated in the other Contracting State may
be taxed in that other Contracting State.

2. Gains from the alienation of any property, other than
immovable property, forming part of the business property
of a permanent establishment which an enterprise of a
Contracting State has in the other Contracting State or of
any property, other than immovable property, pertaining to
a fixed base available to a resident of a Contracting State
in the other Contracting State for the purpose of
performing independent personal services, including such
gains from the alienation of such a permanent establishment
(alone or together with the whole enterprise) or of such a
fixed base, may be taxed in that other Contracting State.

3. Gains derived by a resident of a Contracting State
from the alienation of ships or aircraft operated in
international traffic and any property, other than
immovable property, pertaining to the operation of such
ships or aircraft shall be taxable only in that Contracting
State.

4. Gains derived by a resident of a Contracting State
from the alienation of any property other than that
referred to in paragraph 5 of Article 12 and the preceding
paragraphs of this Article and arising in the other
Contracting State may be taxed in that other Contracting
State.

ARTICLE 14

1. Income derived by a resident of a Contracting State
in respect of professional services or other activities of
an independent character shall be taxable only in that
Contracting State unless:

(a) he has a fixed base regularly available to him in
the other Contracting State for the purpose of
performing his activities; or

(b) he is present in that other Contracting State for
a period or periods amounting to or exceeding in
the aggregate 183 days in the calendar year
concerned.
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If he has such a fixed base or remains in that other
ooanmOﬁwba State for the aforesaid period or periods, the
income may be taxed in that other Contracting State but
only so much of it as is attributable to that fixed base or
is derived in that other Contracting State during the
aforesaid period or periods.

2. The term "professional services" includes especially
independent scientific, literary, artistic, educational or
teaching activities as well as the independent activities
of physicians, lawyers, engineers, architects, dentists and
accountants.

ARTICLE 15

1. Subject to the provisions of Articles 16, 18 and 19,
salaries, wages and other similar remuneration derived by a
resident of a Contracting State in respect of an employment
shall be taxable only in that Contracting State unless the
employment is exercised in the other Contracting State. If
the employment is so exercised, such remuneration as is
derived therefrom may be taxed in that other Contracting
State.

2. Notwithstanding the provisions of paragraph 1,
remuneration derived by a resident of a Contracting State
in respect of an employment exercised in the other
Contracting State shall be taxable only in the
first-mentioned Contracting State if:

(a) the recipient is present in that other
Contracting State for a period or periods not
exceeding in the aggregate 183 days in the
calendar year concerned, and

(b) the remuneration is paid by, or on behalf of, an
employer who is not a resident of that other
Contracting State, and

(¢) the remuneration is not borne by a permanent
establishment or a fixed base which the employer
has in that other Contracting State.

3. Notwithstanding the preceding provisions of this
Article, remuneration derived in respect of an employment
exercised aboard a ship or aircraft operated in
international traffic by an enterprise of a Contracting
State may be taxed in that Contracting State.
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ARTICLE 16

Directors' fees and other similar payments derived by
a resident of a Contracting State in his capacity as a
member of the board of directors of a company which is a
resident of the other Contracting State may be taxed in
that other Contracting State.

ARTICLE 17

1. Notwithstanding the provisions of Articles 14 and 15,
income derived by an individual who is a resident of a
Contracting State as an entertainer, such as a theatre,
motion picture, radio or television artiste, or a musician,
or as a sportsman, from his personal activities as such
exercised in the other Contracting State, may be taxed in
that other Contracting State.

Such income shall, however, be exempt from tax in
that other Contracting State if such activities are
exercised by an individual, being a resident of the
first-mentioned Contracting State, pursuant to a special
programme for cultural exchange agreed upon between the
Governments of the two Contracting States.

2. Where income in respect of personal activities
exercised in a Contracting State by an entertainer or a
sportsman in his capacity as such accrues not to the
entertainer or sportsman himself but to another person who
is a resident of the other Contracting State, that income
may, notwithstanding the provisions of Articles 7, 14 and
15, be taxed in the Contracting State in which the
activities of the entertainer or sportsman are exercised.

Such income shall, however, be exempt from tax in
that Contracting State if such income is derived from the
activities exercised by an individual, being a resident of
the other Contracting State, pursuant to a special
programme for cultural exchange agreed upon between the
Governments of the two Contracting States and accrues to
another person who is a resident of that other Contracting
State.

ARTICLE 18
Subject to the provisions of paragraph 2 of Article
19, pensions and other similar remuneration paid to a

resident of a Contracting State in consideration of past
employment shall be taxable only in that Contracting State.

1K
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ARTICLE 19

1. (a) Salaries, wages and other similar remuneration,
other than a pension, paid by a Contracting State
or a political subdivision or local authority
thereof to an individual in respect of services
rendered to that Contracting State or a political
subdivision or local authority thereof, in the
discharge of functions of a governmental nature,
shall be taxable only in that Contracting State.

(b) However, such salaries, wages and other similar
remuneration shall be taxable only in the other
Contracting State if the services are rendered in
that other Contracting State and the individual
is a resident of that other Contracting State
who:

(i) is a national of that other Contracting
State; or

(ii) did not become a resident of that other
Contracting State solely for the purpose of
rendering the services.

2. Any pension paid by, or out of funds to which
contributions are made by, a Contracting State or a
political subdivision or local authority thereof to an
individual in respect of services rendered to that
Contracting State or a political subdivision or local
authority thereof shall be taxable only in that Contracting
State.

3. The provisions of Articles 15, 16, 17 and 18 shall
apply to salaries, wages and other similar remuneration,
and to pensions, in respect of services rendered in
connection with a business carried on by a Contracting
State or a political subdivision or local authority
thereof.

ARTICLE 20

Payments which a student or business apprentice who
is or was immediately before visiting a Contracting State a
resident of the other Contracting State and who is present
in the first-mentioned Contracting State solely for the
purpose of his education or training receives for the
purpose of his maintenance, education or training shall be
exempt from tax in the first-mentioned Contracting State,
provided that such payments are made to him from outside
that first-mentioned Contracting State.
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ARTICLE 21

1. Items of income of a resident of a Contracting State,

wherever arising, not dealt with in the foregoing Articles

of this Agreement shall be taxable only in that Contracting
State.

2. The provisions of paragraph 1 shall not apply to
income, other than income from immovable property as
defined in paragraph 2 of Article 6, if the recipient of
such income, being a resident of a Contracting State,
carries on business in the other Contracting State through
a permanent establishment situated therein, or performs in
that other Contracting State independent personal services
from a fixed base situated therein, and the right or
property in respect of which the income is paid is
effectively connected with such permanent establishment or
fixed base. 1In such case the provisions of Article 7 or
Article 14, as the case may be, shall apply.

3. Notwithstanding the preceding provisions of this
Article, items of income of a resident of a Contracting
State not dealt with in the foregoing Articles of this
Agreement and arising in the other Contracting State may
also be taxed in that other Contracting State.

ARTICLE 22

1. Subject to the laws of Malaysia regarding the
allowance as a credit against Malaysian tax of tax payable
in any country other than Malaysia, the Japanese tax
payable under the laws of Japan and in accordance with this
Agreement by a resident of Malaysia in respect of income
derived from Japan shall be allowed as a credit against
Malaysian tax payable in respect of that income. Where
such income is a dividend paid by a company which is a
resident of Japan to a company which is a resident of
Malaysia and which owns not less than 25 per cent of the
voting shares of the company paying the dividend, the
credit shall take into account Japanese tax payable by that
company in respect of its income out of which the dividend
is paid. The credit shall not, however, exceed that part
of the Malaysian tax, as computed before the credit is
given, which is appropriate to such item of income.

2. Subject to the laws of Japan regarding the allowance

as a credit against Japanese tax of tax payable in any
country other than Japan:

TP
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(a) Where a resident of Japan derives income from
Malaysia which may be taxed in Malaysia in
accordance with the provisions of this Agreement,
the amount of Malaysian tax payable in respect of
that income shall be allowed as a credit against
the Japanese tax imposed on that resident. The
amount of credit, however, shall not exceed that
part of the Japanese tax which is appropriate to
that income.

(b) Where the income derived from Malaysia is a
dividend paid by a company which is a resident of
Malaysia to a company which is a resident of
Japan and which owns not less than 25 per cent
either of the voting shares issued by the company
paying the dividend, or of the total shares
issued by that company, during the period of six
months immediately before the end of the
accounting period for which the distribution of
profits takes place, the credit shall take into
account the Malaysian tax payable by the company
paying the dividend in respect of its income.

3. For the purposes of paragraph 2, the term "Malaysian
tax payable" shall be deemed to include the amount of
Malaysian tax which would have been paid if the Malaysian
tax had not been reduced or exempted in accordance with the
special incentive measures under the Malaysian laws for the
promotion of economic development of Malaysia or any other
provisions which may subsequently be introduced in Malaysia
in modification of, or in addition to, the existing
measures, provided that an agreement is made between the
two Governments in respect of the scope of the benefit
accorded by the said measures.

4. The provisions of paragraph 3 shall cease to have
effect in respect of income derived by a resident of Japan
in any taxable year beginning after 31 December of the
seventh calendar year next following the calendar year in
which this Agreement enters into force.

ARTICLE 23

1. Nationals of a Contracting State shall not be

subjected in the other Contracting State to any taxation or
any requirement connected therewith which is other or more
burdensome than the taxation and connected requirements to
which nationals of that other Contracting State in the same
circumstances, in particular with respect to residence, are
or may be subjected. This provision shall, notwithstanding
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the provisions of Article 1, also apply to persons who are
not residents of one or both of the Contracting States.
However, this provision shall not be construed as obliging
Malaysia to grant to nationals of Japan who are not
resident in Malaysia those personal allowances, reliefs and
reductions for tax purposes which are available by laws on
the date of signature of this Agreement only to nationals
of Malaysia who are not resident in Malaysia.

2. The taxation on a permanent establishment which an
enterprise of a Contracting State has in the other
Contracting State shall not be less favourably levied in
that other Contracting State than the taxation levied on
enterprises of that other Contracting State carrying on the
same activities.

This provision shall not be construed as obliging a
Contracting State to grant to residents of the other
Contracting State any personal allowances, reliefs and
reductions for taxation purposes on account of civil status
or family responsibilities which it grants to its own
residents.

3. Except where the provisions of paragraph 1 of Article
9, paragraph 8 of Article 11, or paragraph 7 of Article 12,
apply, interest, royalties and other disbursements paid by
an enterprise of a Contracting State to a resident of the
other Contracting State shall, for the purpose of
determining the taxable profits of such enterprise, be
deductible under the same conditions as if they had been
paid to a resident of the first-mentioned Contracting
State.

4. Enterprises of a Contracting State, the capital of
which is wholly or partly owned or controlled, directly or
indirectly, by one or more residents of the other
Contracting State, shall not be subjected in the
first-mentioned Contracting State to any taxation or any
requirement connected therewith which is other or more
burdensome than the taxation and connected requirements to
which other similar enterprises of the first-mentioned
Contracting State are or may be subjected.

ARTICLE 24

1. Where a person considers that the actions of one or
both of the Contracting States result or will result for
him in taxation not in accordance with the provisions of
this Agreement, he may, irrespective of the remedies
provided by the domestic laws of those Contracting States,

I 1TTHR
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present his case to the competent authority of the
Contracting State of which he is a resident or, if his case
comes under paragraph 1 of Article 23, to that of the
Contracting State of which he is a national. The case must
be presented within three years from the first notification
of the action resulting in taxation not in accordance with
the provisions of this Agreement.

2. The competent authority shall endeavour, if the
objection appears to it to be justified and if it is not
itself able to arrive at a satisfactory solution, to
resolve the case by mutual agreement with the competent
authority of the other Contracting State, with a view to
the avoidance of taxation which is not in accordance with
the provisions of this Agreement. Any agreement reached
shall be implemented notwithstanding any time limits in the
domestic laws of the Contracting States.

3. The competent authorities of the Contracting States
shall endeavour to resolve by mutual agreement any
difficulties or doubts arising as to the interpretation or
application of this Agreement. They may also consult
together for the elimination of double taxation in cases
not provided for in this Agreement.

4. The competent authorities of the Contracting States
may communicate with each other directly for the purpose of
reaching an agreement in the sense of the preceding
paragraphs of this Article.

ARTICLE 25

1. The competent authorities of the Contracting States
shall exchange such information as is necessary for
carrying out the provisions of this Agreement or of the
domestic laws of the Contracting States concerning taxes
covered by this Agreement insofar as the taxation
thereunder is not contrary to the provisions of this
Agreement, or for the prevention of fiscal evasion with
respect to such taxes. The exchange of information is not
restricted by Article 1. Any information received by a
Contracting State shall be treated as secret in the same
manner as information obtained under the domestic laws of
that Contracting State and shall be disclosed only to
persons or authorities (including courts and administrative
bodies) concerned with the assessment or collection of, the
enforcement or prosecution in respect of, or the
determination of appeals in relation to, the taxes covered
by this Agreement. Such persons or authorities shall use
the information only for such purposes. They may disclose
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the information in public court proceedings or in judicial
decisions.

2. In no case shall the provisions of paragraph 1 be
construed so as to impose on a Contracting State the
obligation:

(a) to carry out administrative measures at variance
with the laws and administrative practice of that
or of the other Contracting State;

(b) to supply information which is not obtainable
under the laws or in the normal course of the
administration of that or of the other
Contracting State;

(c) to supply information which would disclose any
trade, business, industrial, commercial or
professional secret or trade process, or
information, the disclosure of which would be
contrary to public policy (ordre public).

ARTICLE 26

Nothing in this Agreement shall affect the fiscal
privileges of members of diplomatic missions or consular
posts under the general rules of international law or under
the provisions of special agreements.

ARTICLE 27

1. This Agreement shall enter into force on the

thirtieth day after the date of exchange of noteés informing
each other that their respective legal procedures necessary
for entry into force of this Agreement have been completed.

2. This Agreement shall be applicable:
(a) in Malaysia:

(i) in respect of taxes withheld at source, to
income derived on or after the first day of
January in the calendar year following the
year in which this Agreement enters into
force;

(ii) in respect of other taxes on income, to
taxes chargeable for any year of assessment
beginning on or after the first day of
January of the second calendar year

LS
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following the year in which this Agreement
enters into force and subsequent years of
assessment;

(b) in Japan:
(1) with respect to taxes withheld at source,
for amounts taxable on or after the first
day of January of the calendar year next

following that in which this Agreement
enters into force;

(ii) with respect to taxes on income which are
not withheld at source and the enterprise
tax, as regards income for any taxable year
beginning on or after the first day of
January of the calendar year next following

that in which this Agreement enters into
force.

3. The Agreement between the Government of Japan and the
Government of Malaysia for the Avoidance of Double Taxation
and the Prevention of Fiscal Evasion with respect to Taxes
on Income signed at Kuala Lumpur on the thirtieth day of
January 1970 shall terminate and cease to have effect in
respect of taxes on income to which this Agreement applies
in accordance with the provisions of paragraph 2.

ARTICLE 28

This Agreement shall continue in effect indefinitely
but either Contracting State may, on or before the
thirtieth day of June of any calendar year beginning after
the expiration of a period of five years from the date of
its entry into force, give to the other Contracting State,
through the diplomatic channel, written notice of

termination and, in such event, this Agreement shall cease
to have effect:

(a) in Malaysia:

(i) in respect of taxes withheld at source, to
income derived on or after the first day of
January in the calendar year following the
year in which the notice is given;

(ii) in respect of other taxes on income, to
taxes chargeable for any year of assessment
beginning on or after the first day of
January of the second calendar year
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following the year in which the notice is
given;

(b) in Japan:

(L)

(i1}

with respect to taxes withheld at source,
for amounts taxable on or after the first
day of January of the calendar year next
following that in which the notice of
termination is given;

with respect to taxes on income which are
not withheld at source and the enterprise
tax, as regards income for any taxable year
beginning on or after the first day of
January of the calendar year next following
that in which the notice of termination is
given.

IN WITNESS WHEREOF the undersigned, being duly
authorized thereto by their respective Governments, have
signed this Agreement.

DONE in

duplicate at Kuala Lumpur on this

nineteenth day of February, 1999, in the English

language.

For the Government

of Japan:

AN — K

For the Government
of Malaysia:

Mustapa Mohamed

|1 H<H
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PROTOCOL

At the signing of the Agreement between the
Government of Japan and the Government of Malaysia for
the Avoidance of Double Taxation and the Prevention of
Fiscal Evasion with respect to Taxes on Income
(hereinafter referred to as "the Agreement"), the
undersigned have agreed upon the following provisions
which shall form an integral part of the Agreement.

1. With reference to paragraph 1 of Article 6 of the
Agreement, it is understood that the income from
agriculture or forestry shall include the income from a
farm or plantation in Malaysia.

2. With reference to Article 19 of the Agreement, it
is understood that the provisions of the said Article
shall also apply to salaries, wages and other similar
remuneration, and to pensions, paid by the Government
of Malaysia through any institution which conducts
activities of a governmental nature and is wholly owned
by the Government of Malaysia.

3. With reference to paragraph 3 of Article 23 of the
Agreement, it is understood that, for the purposes of
allowing deduction of a payment of expenses to a
non-resident, nothing in the said paragraph shall be
construed as preventing Malaysia from imposing any
obligation to withhold tax from such a payment.

4. For the purposes of the Agreement, it is
understood that the term "fixed base” means a centre of
activities of a fixed or permanent character from which
independent personal services are carried out.

5. (a) Where a person (other than an individual),
being a resident of a Contracting State, is
not conducting substantive activities through
a fixed facility in that Contracting State,
the exemption or reduction of tax provided
for in the Agreement shall not apply to the
said person.
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(b) The exemption or reduction of tax provided
for in the Agreement shall not apply to any
person carrying on offshore business activity
under the provisions of Section 2(1) of the
Labuan Offshore Business Activity Tax Act
1990 of Malaysia as they are in force at the
date of the signature of the Agreement, and
any subsequent modification of those
provisions which shall not affect the general
principle hereof, or such other persons who
enjoy a similar special fiscal treatment by
virtue of the laws of Malaysia as may be
agreed upon between the Governments of the
two Contracting States.

IN WITNESS WHEREOF the undersigned, being duly
authorized thereto by their respective Governments,
have signed this Protocol.

DONE in duplicate at Kuala Lumpur on this
nineteenth day of February, 1999, in the English
language.

For the Government For the Government
of Japan: of Malaysia:
-5 5 e 117 Mustapa Mohamed

[ K
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(Malaysian Note)

Kuala Lumpur, February 19, 1999

Excellency,

I have the honour to refer to paragraph 3 of Article
22 of the Agreement between the Government of Malaysia and
the Government of Japan for the Avoidance of Double
Taxation and the Prevention of Fiscal Evasion with respect
to Taxes on Income which was signed today and to confirm,
on behalf of the Government of Malaysia, the following
understanding reached between the Government of Malaysia
and the Government of Japan:

The measures set forth in the following sections of
the Promotion of Investments Act 1986 (Act 327) of
Malaysia, effective on the date of signature of the
aforesaid Agreement are "the special incentive measures
under the Malaysian laws for the promotion of economic
development of Malaysia" referred to in the said paragraph:

(i) Sections 22 and 23 -- relating to exemption from
income tax of the income of a pioneer company and
the dividends attributable to that exempt income;

(ii) Sections 29, 29A, 29B, 29C, 29D, 29E, 29F, 29G
and 29H -- relating to exemption from income tax
of income equivalent to the investment tax
allowance of a company and dividends attributable
to such exempt income;

Section 45 (only to the extent that the
provisions of the Investment Incentives Act 1968
(Act 13) referred to therein are relevant to
exemption from income tax under Section 21,
Section 22, and Section 26 of that Act) --
relating to the transitional measures concerning
exemption from income tax granted in accordance
with the provisions of the Investment Incentives
Act.

(iii)



KR MU 1) QHIERS IR EIRE LR O VER SRR 0 Rl O RUE BN 1411 I have further the honour to propose that the present
Note and Your Excellency's Note in reply confirming on
oo SR LM OV IEEEE © iR 100 € U i 4t ) VW BHR A @RI DB O 4 4 behalf of the Government of Japan the foregoing
understanding shall be regarded as constituting an
agreement between the two Governments under paragraph 3 of
Article 22 of the said Agreement.

KRHEET S OBR 0 LLEED” 1)) L B LE R O IR BRI O An® I avail myself of this opportunity to renew to Your
N , Excellency the assurances of my highest consideration.
FRIDR+RE IRFRIUAND - RAN—2
AN NNERRKERKE XL W iRr= Mustapa Mohamed

Minister of Finance II
of Malaysia

PN NRHOKEEEHERKE R | BEkL His Excellency

Mr. Issei Nomura
Ambassador Extraordinary
and Plenipotentiary of Japan
to Malaysia

PANINVORERE (REE) /K [ 1P
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(Japanese Note)

Kuala Lumpur, February 19, 1999

Excellency,

I have the honour to acknowledge the receipt of Your
Excellency's Note of today's date which reads as follows:

"(Malaysian Note)"

I have further the honour to confirm on behalf of the
Government of Japan the foregoing understanding and to
agree that Your Excellency's Note and this Note shall be
regarded as constituting an agreement between the two
Governments.

I avail myself of this opportunity to renew to Your
Excellency the assurances of my highest consideration.

A R
Ambassador Extraordinary

and Plenipotentiary of Japan
to Malaysia

His Excellency

Dato' Mustapa Bin Mohamed
Minister of Finance II

of Malaysia
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