HAWAII REVISED STATUTES
N A MNIE

DIVISION 3. PROPERTY; FAMILY
TITLE 31 Family
CHAPTER 577 Children

3 ME ; FK
EIE FiE
#EHITE F

577 &, 1B
THHAE T E
<M, BRFEDER
DA, FDORIEST
BT 2B/
BOER L REE
NHEEENL TV
5,

577-3 4
BloTITxd 5
FERIZDWT, R
BRCEN WD
ERATFICHE S
N, TR o
FIFH ONEIZD
[ANQES:2 [N
HALTUVZRUY,

§ 577-1. Age of majority.
All persons residing in the State, who have attained the age of eighteen years, shall be
regarded as of legal age and their period of minority to have ceased.
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§ 577-3. Natural guardian; liability for torts of child.

The father and mother of an unmarried minor child are jointly the natural guardians
of the child's person and property. They shall have equal powers and duties with respect
to the child and neither shall have any right superior to that of the other concerning the
child's custody or control or any other matter affecting the child; provided that if either
parent dies or abandons the family or is incapable for any reason to act as guardian, the
guardianship devolves upon the other parent, and that when the parents live apart, the
court may award the guardianship to either of them, having special regard to the
interests of the child. The father and mother of unmarried minor children shall jointly
and severally be liable in damages for tortious acts committed by their children, and
shall be jointly and severally entitled to prosecute and defend all actions in which the
children or their individual property may be concerned.
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§ 577-6. Duty of minor children.

All children during their minority shall obey the lawful commands of their parents, or,
the lawful commands of their natural or adoptive parents, or of the guardians appointed
according to law.

§ 577-7. Parents' control and duties.

(a) Parents or, in case they are both deceased, guardians, legally appointed, shall have
control over the conduct and education of their minor children. They shall have the right,
at all times, to recover the physical custody of their children by habeas corpus. All
parents and guardians shall provide, to the best of their abilities, for the discipline,
support, and education of their children.

(b) To the extent that the minor child has a beneficial interest in the income or
principal of any trust which is applied for such purposes, parents or guardians shall not
be required to pay the costs of registration, tuition, books, room and board, and other
expenses incurred in connection with the attendance of a minor child at any private
grammar, secondary, industrial arts or trade school, or at any college or university,
whether or not the college or university is a private institution or is maintained by a
state or any subdivision thereof. The power of the family court under sections 580-47 and
580-74 to compel the parties to a divorce or separation to provide for the education of a
minor or an adult child shall not be limited by any provision of this subsection.
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CHAPTER 580 Annulment, Divorce, and Separation
PART 1. General Provisions
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§ 580-11. Care, custody, education, and maintenance of children pendente lite.

During the pendency of any action for divorce or separation the court may make such
orders concerning the care, custody, education, and maintenance of the minor children of
the parties to the action as law and justice may require and may enforce the orders by
summary process. The court may revise and amend the orders from time to time.
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CHAPTER 571 Family Courts
PARTI. Establishment; Personnel
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§ 571-2. Definitions.
When used in this chapter, unless the context otherwise requires:

"Adult" means a person eighteen years of age or older.

"Board" means the board of family court judges.

"Child" or "minor" means a person less than eighteen years of age.
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"Commit™ means to transfer legal custody.

"Court" means one of the family courts as herein established.

"Criminal history record check™ means submission of an individual's fingerprints and other
identifying infor-mation to the Federal Bureau of Investigation and to the Hawaii criminal justice data
center in accordance with chapter 846.

"Detention" means the temporary care of children who require custody in physically secure
facilities:

(1) For their immediate welfare;

(2) For the protection of the community;

(3) While awaiting transfer to another jurisdiction; or

(4) Because of violation of a family court order of probation or protective supervision.

"Electronic communication" means communication that is facilitated by any wired or wireless
technology via the Internet or any other electronic media, including but not limited to communication
by telephone, electronic mail, instant messaging, video conferencing, and web camera.

"Family violence" means the occurrence of one or more of the following acts by a family or
household member, but does not include acts of self-defense:

(1) Attempting to cause or causing physical harm to another family or household member;

(2) Placing a family or household member in fear of physical harm; or

(3) Causing a family or household member to engage involuntarily in sexual activity by force,
threat of force, or duress.

"Guardianship of a minor" means the duty and authority to make important decisions in matters
having a permanent effect on the life and development of the minor and to be concerned about the
minor's general welfare. It includes, but shall not necessarily be limited, in either number or kind to:

(1) The authority to consent to marriage, to enlistment in the armed forces of the United

States, or to major medical, psychiatric, and surgical treatment; to represent the minor in legal actions;

to make other decisions concerning the minor of substantial legal significance;

(2) The authority and duty of reasonable visitation, except to the extent that the right of
visitation has been limited by court order;

(3) The rights and responsibilities of legal custody when guardianship is exercised by the
natural or adoptive parent, except where legal custody has been vested in another individual, agency,
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or institution; and

(4) The authority to consent to the adoption of the minor and to make any other decision
concerning the minor that the minor's parents could make, when the rights of the minor's parents, or
only living parent, have been judi-cially terminated as provided for in the statutes governing
termination of parental rights to facilitate legal adoption, or when both of the minor's legal parents are
deceased.

"Informal adjustment™ means the effort by intake officers, the courts, or others to provide a child
referred to them or brought before them, and where appropriate that child's family, opportunity and
aid before and in lieu of for-mally processing the child under this chapter. The objective of this effort
is to afford opportunity and aid so that the child, and where appropriate the child's family, may realize
voluntary adjustment of behavior and obtain counseling and edification so as to better allow the
child's appropriate emergence into adult society.

"Judge" means judge of the family court.

"Legal custody" means the relationship created by the court's decree which imposes on the
custodian the responsibility of physical possession of the minor and the duty to protect, train, and
discipline the minor and to provide the minor with food, shelter, education, and ordinary medical care,
all subject to residual parental rights and responsibilities and the rights and responsibilities of any
legally appointed guardian of the person.
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"Meaningful contact" means parent and child interactions, activities, and experiences, performed
together, which nurture the parent-child attachment and relationship, while contributing to the child's
development in a positive and effective manner.
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"Probation" means a legal status created by court order following adjudication in a case involving
a violation of law whereby a minor is permitted to remain in the minor's home or in a community
residential or nonresidential pro-gram subject to supervision by the court or an agency designated by
the court and subject to return to the court for violation of probation at any time during the period of
probation.

"Protective supervision" means a legal status created by court order in proceedings not involving
violations of law but where the legal custody of the minor is subject to change, whereby the minor is
permitted to remain in the mi-nor's home or in a community residential or nonresidential program
under the supervision of the court or an agency designated by the court and subject to return to the
court during the period of protective supervision.

"Residual parental rights and responsibilities" means those rights and responsibilities remaining
with the parent after the transfer of legal custody or guardianship of the person, including, but not
necessarily limited to, the right to reasonable visitation, consent to adoption or marriage, and the
responsibility for support.
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"Senior judge" means the judge so designated, as provided in this chapter.

"Shelter" means the temporary care of children in physically unrestricting facilities pending court
disposition.

"Status offender” means any child coming within the family court's jurisdiction under section
571-11(2)(B), (C), or (D). Such child is distinguished from (A) a law violator under section 571-11(1)
who comes into the family court upon allegations such person has committed an act which would
constitute a crime if committed by an adult, and (B) a neglected child under section 571-11(2)(A) and
(9) and chapter 587A.

The singular includes the plural, the plural the singular, and the masculine the feminine, when
consistent with the intent of this chapter.

PART V. Procedure and Decree
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§ 571-46. Criteria and procedure in awarding custody and visitation; best interest of
the child.

(a) In actions for divorce, separation, annulment, separate maintenance, or any other
proceeding where there is at issue a dispute as to the custody of a minor child, the
court, during the pendency of the action, at the final hearing, or any time during the
minority of the child, may make an order for the custody of the minor child as may
seem necessary or proper. In awarding the custody, the court shall be guided by the
following standards, considerations, and procedures:
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(1) Custody should be awarded to either parent or to both parents according to the
best interests of the child, and the court also may consider frequent, continuing, and
meaningful contact of each parent with the child unless the court finds that a parent is
unable to act in the best interest of the child;

(2) Custody may be awarded to persons other than the father or mother whenever
the award serves the best interest of the child. Any person who has had de facto custody
of the child in a stable and wholesome home and is a fit and proper person shall be
entitled prima facie to an award of custody;

(3) If a child is of sufficient age and capacity to reason, so as to form an intelligent
preference, the child's wishes as to custody shall be considered and be given due weight
by the court;
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(4) Whenever good cause appears therefor, the court may require an investigation
and report concerning the care, welfare, and custody of any minor child of the parties.
When so directed by the court, investigators or professional personnel attached to or
assisting the court, hereinafter referred to as child custody evaluators, shall make
investigations and reports that shall be made available to all interested parties and
counsel before hearing, and the reports may be received in evidence if no objection is
made and, if objection is made, may be received in evidence; provided the person or
persons responsible for the report are available for cross-examination as to any matter
that has been investigated; and provided further that the court shall define the
requirements to be a court-appointed child custody evaluator, the standards of practice,
ethics, policies, and procedures required of court-appointed child custody evaluators in
the performance of their duties for all courts, and the powers of the courts over child
custody evaluators to effectuate the best interests of a child in a contested custody
dispute pursuant to this section. Where there is no child custody evaluator available
that meets the requirements and standards, or any child custody evaluator to serve
indigent parties, the court may appoint a person otherwise willing and available;
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(5) The court may hear the testimony of any person or expert, produced by any party
or upon the court's own motion, whose skill, insight, knowledge, or experience is such
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that the person's or expert's testimony is relevant to a just and reasonable
determination of what is for the best physical, mental, moral, and spiritual well-being
of the child whose custody is at issue;
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(6) Any custody award shall be subject to modification or change whenever the best
interests of the child require or justify the modification or change and, wherever
practicable, the same person who made the original order shall hear the motion or
petition for modification of the prior award;
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(7) Reasonable visitation rights shall be awarded to parents, grandparents, siblings,
and any person interested in the welfare of the child in the discretion of the court,
unless it is shown that rights of visitation are detrimental to the best interests of the
child;
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(8) The court may appoint a guardian ad litem to represent the interests of the child
and may assess the reasonable fees and expenses of the guardian ad litem as costs of
the action, payable in whole or in part by either or both parties as the circumstances
may justify;
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(9) In every proceeding where there is at issue a dispute as to the custody of a child,
a determination by the court that family violence has been committed by a parent
raises a rebuttable presumption that it is detrimental to the child and not in the best
interest of the child to be placed in sole custody, joint legal custody, or joint physical
custody with the perpetrator of family violence. In addition to other factors that a court
shall consider in a proceeding in which the custody of a child or visitation by a parent is
at issue, and in which the court has made a finding of family violence by a parent:

(A) The court shall consider as the primary factor the safety and well-being of the
child and of the parent who is the victim of family violence;

(B) The court shall consider the perpetrator's history of causing physical harm,
bodily injury, or assault or causing reasonable fear of physical harm, bodily injury, or
assault to another person; and

(C) If a parent is absent or relocates because of an act of family violence by the
other parent, the absence or relocation shall not be a factor that weighs against the
parent in determining custody or visitation;
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(10) A court may award visitation to a parent who has committed family violence
only if the court finds that adequate provision can be made for the physical safety and
psychological well-being of the child and for the safety of the parent who is a victim of
family violence;
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(11) In a visitation order, a court may:

(A) Order an exchange of a child to occur in a protected setting;

(B) Order visitation supervised by another person or agency;

(C) Order the perpetrator of family violence to attend and complete, to the
satisfaction of the court, a program of intervention for perpetrators or other designated
counseling as a condition of the visitation;

(D) Order the perpetrator of family violence to abstain from possession or
consumption of alcohol or controlled substances during the visitation and for
twenty-four hours preceding the visitation;

(E) Order the perpetrator of family violence to pay a fee to defray the costs of
supervised visitation;

(F) Prohibit overnight visitation;

(G) Require a bond from the perpetrator of family violence for the return and
safety of the child. In determining the amount of the bond, the court shall consider the
financial circumstances of the perpetrator of family violence;

(H) Impose any other condition that is deemed necessary to provide for the safety
of the child, the victim of family violence, or other family or household member; and

(I) Order the address of the child and the victim to be kept confidential;
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(12) The court may refer but shall not order an adult who is a victim of family
violence to attend, either individually or with the perpetrator of the family violence,
counseling relating to the victim's status or behavior as a victim as a condition of
receiving custody of a child or as a condition of visitation;

(13) If a court allows a family or household member to supervise visitation, the court
shall establish conditions to be followed during visitation;

(14) A supervised visitation center shall provide a secure setting and specialized
procedures for supervised visitation and the transfer of children for visitation and
supervision by a person trained in security and the avoidance of family violence; and

(15) The court may include in visitation awarded pursuant to this section visitation
by electronic communication provided that the court shall additionally consider:

(A) The potential for abuse or misuse of the electronic communication, including
the equipment used for the communication, by the person seeking visitation or by
persons who may be present during the visitation or have access to the communication
or equipment;

(B) Whether the person seeking visitation has previously violated a temporary
restraining order or protective order; and

(C) Whether adequate provision can be made for the physical safety and
psychological well-being of the child and for the safety of the custodial parent.

The court may set conditions for visitation by electronic communication,
including visitation supervised by another person or occurring in a protected setting.
Visitation by electronic communication shall not be used to:

(A) Replace or substitute an award of custody or physical visitation except
where:
(i) Circumstances exist that make a parent seeking visitation unable to
participate in physical visitation, including military deployment; or
(ii) Physical visitation may subject the child to physical or extreme
psychological harm; or
(B) Justify or support the relocation of a custodial parent.

(b) In determining what constitutes the best interest of the child under this section, the
court shall consider, but not be limited to, the following:

(1) Any history of sexual or physical abuse of a child by a parent;

(2) Any history of neglect or emotional abuse of a child by a parent;

(3) The overall quality of the parent-child relationship;

(4) The history of care giving or parenting by each parent prior and subsequent to a
marital or other type of separation;




(5) Each parent's cooperation in developing and implementing a plan to meet the
child's ongoing needs, interests, and schedule; provided that this factor shall not be
considered in any case where the court has determined that family violence has been
committed by a parent;

(6) The physical health needs of the child;

(7) The emotional needs of the child;

(8) The safety needs of the child;

(9) The educational needs of the child;

(10) The child's need for relationships with siblings;

(11) Each parent's actions demonstrating that they allow the child to maintain
family connections through family events and activities; provided that this factor shall
not be considered in any case where the court has determined that family violence has
been committed by a parent;

(12) Each parent's actions demonstrating that they separate the child's needs from
the parent's needs;

(13) Any evidence of past or current drug or alcohol abuse by a parent;

(14) The mental health of each parent;

(15) The areas and levels of conflict present within the family; and

(16) A parent's prior wilful misuse of the protection from abuse process under
chapter 586 to gain a tactical advantage in any proceeding involving the custody
determination of a minor. Such wilful misuse may be considered only if it is established
by clear and convincing evidence, and if it is further found by clear and convincing
evidence that in the particular family circumstance the wilful misuse tends to show
that, in the future, the parent who engaged in the wilful misuse will not be able to
cooperate successfully with the other parent in their shared responsibilities for the
child. The court shall articulate findings of fact whenever relying upon this factor as
part of its determination of the best interests of the child. For the purposes of this
section, when taken alone, the voluntary dismissal of a petition for protection from
abuse shall not be treated as prima facie evidence that a wilful misuse of the protection
from abuse process has occurred.
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§ 571-46.1. Joint custody.
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(a) Upon the application of either parent, joint custody may be awarded in the
discretion of the court. For the purpose of assisting the court in making a determination
whether an award of joint custody is appropriate, the court shall, upon the request of
either party, direct that an investigation be conducted pursuant to the provisions of
section 571-46(a)(4).

(b) For the purposes of this section, "joint custody” means an order awarding legal
custody of the minor child or children to both parents and providing that physical
custody shall be shared by the parents, pursuant to a parenting plan developed
pursuant to section 571-46.5, in such a way as to assure the child or children of
frequent, continuing, and meaningful contact with both parents; provided, however,
that such order may award joint legal custody without awarding joint physical custody.

(¢) Any order for joint custody may be modified or terminated upon the petition of one
or both parents or on the court's own motion if it is shown that the best interests of the
child require modification or termination of the order.

(d) Any order for the custody of the minor child or children of a marriage entered by a
court in this State or any other state may, subject to the jurisdictional requirements set
forth in sections 583A-201 to 583A-204, be modified at any time to an order of joint
custody in accordance with this section.
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§ 571-46.2. Orders relating to custody and visitation cases.

In any action involving the custody or visitation of a minor child, the court may order
any party and the minor child, as needed, to attend counseling, parenting classes or
any other type of educational activity, as the court deems appropriate to meet the best
interests of the child.
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[§ 571-46.5.] Parenting plans.

(a) For every action that includes a contested custody of children, both parties or both
parents shall develop either a mutually agreed-upon general parenting plan or
separate individually-desired parenting plan, and file the plan at the outset of the
action.

(b) A parenting plan may include a general outline relating to parental
responsibilities and parenting time. A general parenting plan may also allow the
parents to develop a more detailed agreement on an informal basis.
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(c) A detailed parenting plan may include, but is not limited to, provisions relating to:

(1) Residential schedule;

(2) Holiday, birthday, and vacation planning;

(3) Parental decision-making and responsibility;

(4) Breastfeeding, if applicable;

(5) Information sharing and access;

(6) Relocation of parents;

(7) Telephone access and other means of communication;

(8) Right of first refusal procedures;

(9) Transportation; and

(10) Methods for changing or enforcing the parenting plan and for resolving
disputes.
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(d) If the parties cannot agree on a parenting plan, the court may:

(1) Order the parties to participate in alternative dispute resolution and in
counseling with a person with professional experience in child custody or parenting
issues, or with other appropriate education, unless there is a finding of family violence;
and

(2) Develop and file a detailed parenting plan when requested by either of the
parties or parents.

(e) The court or the parties may revise and amend the parenting plan from time to
time.
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§ 571-50. Modification of decree, rehearing.
Except as otherwise provided by this chapter, any decree or order of the court may be modified at
any time.

At any time during supervision of a child the court may issue notice or other appropriate
process to the child if the child is of sufficient age to understand the nature of the process, to the
parents, and to any other necessary parties to appear at a hearing on a charge of violation of the
terms of supervision, for any change in or modification of the decree or for discharge. The
provisions of this chapter relating to process, custody, and detention at other stages of the
proceeding shall be applicable.
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A parent, guardian, custodian, or next friend of any child whose status has been adjudicated by
the court, or any adult affected by a decree of the court, at any time may petition the court for a




rehearing on the ground that new evidence, which was not known or not available through the
exercise of due diligence at the time of the original hearing and which might affect the decree, has
been discovered. Upon a satisfactory showing of this evidence, the court shall order a new hearing
and make any disposition of the case that the facts and the best interests of the child warrant.
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A parent, guardian, or next friend of a child whose legal custody has been transferred by the
court to an institution, facility, agency, or person may petition the court for modification or
revocation of the decree, on the ground that the legal custodian has wrongfully denied application
for the release of the child or has failed to act upon it within a reasonable time, or has acted in an
arbitrary manner not consistent with the welfare of the child or the public interest. An institution,
facility, agency, or person vested with legal custody of a child may petition the court for a renewal,
modification, or revocation of the custody order on the ground that the change is necessary for the
welfare of the child or in the public interest. The court may dismiss the petition if on preliminary
investigation it finds the petition without substance. If the court is of the opinion that the decree
should be reviewed, it shall conduct a hearing on notice to all parties concerned, and may enter an
order continuing, modifying, or terminating the decree.
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Notwithstanding the foregoing provisions of this section the court's authority with respect to
the review, rehearing, renewal, modification, or revocation of decrees, judgments, or orders entered
in the hereinbelow listed classes of proceedings shall be limited by any specific limitations set forth
in the statutes governing these proceedings or in any other specifically applicable statutes or rules.
These proceedings are as follows:

(1) Annulment, divorce, separation, and other proceedings under chapter 580;
(2) Adoption proceedings under chapter 578;

(3) Paternity proceedings under chapter 584;

(4) Termination of parental rights proceedings under this chapter; and

(5) State hospital commitment proceedings under chapter 334.

A decree, judgment, or order committing a child to the care of the director of human services
shall be reviewable under this section at the instance of others other than duly authorized
representatives of the department only after a lapse of thirty days following the date of the decree,
judgment, or order, and thereafter only at intervals of not less than one year.

Notwithstanding this section the court shall not conduct a rehearing of any petition, filed under
section 571-11(1), which, following a hearing, has been denied or dismissed.
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