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Definitions
18. (1) In this Part

“court” means the Ontario Court of Justice, the Family Court or the Superior
Court of Justice;

“extra—provincial order” means an order, or that part of an order, of an
extra—provincial tribunal that grants to a person custody of or access to a
child;

“extra—provincial tribunal” means a court or tribunal outside Ontario that
has jurisdiction to grant to a person custody of or access to a child;

“separation agreement” means an agreement that is a valid separation
agreement under Part IV of the Family Law Act. R.S.0. 1990, c. C.12, s. 18 (1);
1996, c. 25, s. 3 (2); 2001, c. 9, Sched. B, s. 4 (7, 8).

Child
(2) A reference in this Part to a child is a reference to the child while a
minor. R.S.0. 1990, c. C.12, s. 18 (2).
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Purposes

19. The purposes of this Part are
(a) to ensure that applications to the courts in respect of custody
of, incidents of custody of, access to and guardianship for children
will be determined on the basis of the best interests of the
children;
(b) to recognize that the concurrent exercise of jurisdiction by
judicial tribunals of more than one province, territory or state in
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respect of the custody of the same child ought to be avoided, and
to make provision so that the courts of Ontario will, unless there
are exceptional circumstances, refrain from exercising or decline
jurisdiction in cases where it is more appropriate for the matter
to be determined by a tribunal having jurisdiction in another place
with which the child has a closer connection;

(¢c) to discourage the abduction of children as an alternative to the
determination of custody rights by due process; and

(d) to provide for the more effective enforcement of custody and
access orders and for the recognition and enforcement of custody and
access orders made outside Ontario. R.S.0. 1990, c. C.12, s. 19.
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Entitlement to custody

20 (1) Except as otherwise provided in this Part, a child’ s parents are equally
entitled to custody of the child. 2016, c. 23, s. 2 (1).

Rights and responsibilities

(2) A person entitled to custody of a child has the rights and responsibilities
of a parent in respect of the person of the child and must exercise those rights
and responsibilities in the best interests of the child. R.S.0. 1990, c. C. 12,
s. 20 (2).2016, c. 23, s. 2 (2).

Authority to act

(3) Where more than one person is entitled to custody of a child, any one of
them may exercise the rights and accept the responsibilities of a parent on
behalf of them in respect of the child. R.S.0. 1990, c. C.12, s. 20 (3).; 2016

c. 23, s. 2 (2).

Where parents separate

(4) Where the parents of a child live separate and apart and the child lives
with one of them with the consent, implied consent or acquiescence of the other
of them, the right of the other to exercise the entitlement of custody and the
incidents of custody, but not the entitlement to access, is suspended until a
separation agreement or order otherwise provides. R.S.0. 1990, c¢. C.12, s. 20
(4).; 2016, c. 23, s. 2 (3).

Access

(5) The entitlement to access to a child includes the right to visit with and
be visited by the child and the same right as a parent to make inquiries and to
be given information as to the health, education and welfare of the child. R.S.O0.
1990, c. C.12, s. 20 (5).; 2016, c. 23, s. 2 (4).

Marriage of child
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(6) The entitlement to custody of or access to a child terminates on the
marriage of the child. R.S.0. 1990, c. C.12, s. 20 (6).

Entitlement subject to agreement or order

(7)  Any entitlement to custody or access or incidents of custody under this
section is subject to alteration by an order of the court or by separation
agreement. R.S.0. 1990, c. C.12, s. 20 (7).
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Application for custody or access

21 (1) A parent of a child or any other person, including a grandparent, may

apply to a court for an order respecting custody of or access to the child or

determining any aspect of the incidents of custody of the child. R.S.0. 1990

c. C.12, s. 21; 2016, c. 23, s. 3; 2016, c. 28, s. 1.

Affidavit

(2) An application under subsection (1) for custody of or access to a child
shall be accompanied by an affidavit, in the form prescribed for the purpose by

the rules of court, of the person applying for custody or access, containing

(a) the person’ s proposed plan for the child’ s care and upbringing;

(b) information respecting the person’ s current or previous

including proceedings under
2017 (Child

involvement in any family proceedings
Part V of the Child, Youth and Family Services Act,
protection), or in any criminal proceedings; and

(c) any other information known to the person that is relevant to
the factors to be considered by the court under subsections 24 (2),
(3) and (4) in determining the best interests of the child. 2009, c.

11, s. 6. ; 2017, c. 14, Sched. 4, s. 4 (2).

Section amendments with date in force
2016, c. 23, s. 3 — 01/01/2017; 2016, c. 28, s.
2017, c. 14, Sched. 4, s. 4 (2) - 30/04/2018
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Police records checks, non—parents

21.1 (1) Every person who applies under section 21 for custody of a child and
who is not a parent of the child shall file with the court the results of a
recent police records check respecting the person in accordance with the rules
of court. 2009, c. 11, s. 7.; 2016, c. 23, s. 4.

Admissibility

(2) The results obtained by the court under subsection (1) and any information,
statement or document derived from the information contained in the results are
admissible in evidence in the application, if the court considers it to be
relevant. 2009, c. 11, s. 7.

Use of evidence

(3) Subject to subsection 24 (3), evidence that is determined by the court to
be admissible under subsection (2) shall be considered in determining the best
interests of the child under section 24. 2009, c. 11, s. 7.

Regulations

(4) The Lieutenant Governor in Council may make regulations defining “police
records check” for the purposes of subsection (1). 2009, c. 11, s. 7.

CAS records search, non—parents
Definition
21.2 (1) In this section,
“society” means an approved agency designated as a children’ s aid society
under the Child and Family Services Act. 2009, c. 11, s. 8.
Request for report
(2)  Every person who applies under section 21 for custody of a child and who
is not a parent of the child shall submit a request, in the form provided by the
Ministry of the Attorney General, to every society or other body or person
prescribed by the regulations, for a report as to,
(a) whether a society has records relating to the person applying
for custody; and
(b) if there are records and the records indicate that one or more
files relating to the person have been opened, the date on which
each file was opened and, if the file was closed, the date on which
the file was closed. 2009, c. 11, s. 8.
Request to be filed
(3) A copy of each request made under subsection (2) shall be filed with the
court. 2009, c. 11, s. 8.
Report required
(4) Within 30 days of receiving a request under subsection (2), a society or
other body or person shall provide the court in which the application was filed
with a report, in the form provided by the Ministry of the Attorney General,
containing the information required under that subsection, and shall provide a
copy of the report to the requesting party. 2009, c. 11, s. 8.
Duty of clerk
(5) Subject to subsection (6), if the report indicates that there are records
relating to the requesting party, the clerk of the court shall, 20 days after
all of the reports that were requested by the party have been received by the

court,
(a) give a copy of the report to every other party and to counsel,
if any, representing the child; and
(b) file the report in the court file. 2009, c. 11, s. 8.
Exception

(6) The court may, on motion by the requesting party, order,
(a) that the time period referred to in subsection (5) be lengthened;
or
(b) that all or part of the report be sealed in the court file and
not disclosed if,




(i)  the court determines that some or all of the
information contained in the report is not relevant to the
application, or
(ii)  the party withdraws the application. 2009, c. 11,
s. 8.
Admissibility
(7) A report that is filed under subsection (5) and any information, statement
or document derived from the information contained in the report is admissible
in evidence in the application, if the court considers it to be relevant. 2009
c. 11, s. 8.
Use of evidence
(8) Subject to subsection 24 (3), evidence that is determined by the court to
be admissible under subsection (7) shall be considered in determining the best
interests of the child under section 24. 2009, c. 11, s. 8.
Interpretation
(9) Nothing done under this section constitutes publication of information or
making information public for the purposes of subsection 87 (8) of the Child,
Youth and Family Services Act, 2017 or an order under clause 70 (1) (b) of this
Act. 2017, c. 14, Sched. 4, s. 4 (4).
Regulations
(10) The Lieutenant Governor in Council may make regulations for the purposes
of subsection (2)
(a) specifying one or more societies or other bodies or persons to
whom a request must be submitted;
(b) governing the manner and scope of the search required to be
undertaken in response to a request;
(¢) specifying classes of files that shall be excluded from the
report. 2009, c. 11, s. 8.

Other proceedings

Application by non—parent

21.3 (1) Where an application for custody of a child is made by a person who
is not a parent of the child, the clerk of the court shall provide to the court
and to the parties information in writing respecting any current or previous
family proceedings involving the child or any person who is a party to the
application and who is not a parent of the child. 2009, c¢. 11, s. 9. 2016, c.
23, s. 5 ().

Same

(2) Where an application for custody of a child is made by a person who is not
a parent of the child, the court may require the clerk of the court to provide
to the court and to the parties information in writing respecting any current
or previous criminal proceedings involving any person who is a party to the
application and who is not a parent of the child. 2009, c. 11, s. 9. c. 23, s.
5 (1).

Same

(3) Written information provided under subsection (1) or (2) shall also be
provided to counsel, if any, representing the child who is the subject of the
application. 2009, c. 11, s. 9.

Admissibility

(4) Written information that is provided to the court under subsection (1) or
(2) and any information, statement or document derived from that information is
admissible in evidence in the application, if the court considers it to be
relevant. 2009, c. 11, s. 9.

Use of evidence

(5) Subject to subsection 24 (3), evidence that is determined by the court to
be admissible under subsection (4) shall be considered in determining the best
interests of the child under section 24. 2009, c. 11, s. 9.
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Interpretation

(6) Nothing done under this section constitutes publication of information or

making information public for the purposes of subsection 87 (8) of the Child,

Youth and Family Services Act, 2017 or an order under clause 70 (1) (b) of this

Act. 2017, c. 14, Sched. 4, s. 4 (5).

Regulations

(7) The Attorney General may make regulations for the purposes of this section,
(a) defining “family proceeding” and “criminal proceeding” ;
(b) prescribing the scope, content and form of the written
information that shall or may be provided under this section;
(¢) providing for a process for removing from the written information
provided under subsection (1) or (2) information respecting a
proceeding that does not involve the child who is the subject of the
application or a person who is a party and is not a parent of the
child, as the case may be. 2009, c. 11, s. 9. 2016, c. 23, s. 5 (2)
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Jurisdiction
22. (1) A court shall only exercise its jurisdiction to make an order for
custody of or access to a child where
(a) the child is habitually resident in Ontario at the commencement
of the application for the order;
(b) although the child is not habitually resident in Ontario, the
court is satisfied
(i)  that the child is physically present in Ontario at
the commencement of the application for the order,
(ii) that substantial evidence concerning the best
interests of the child is available in Ontario,
(iii) that no application for custody of or access to the
child is pending before an extra—provincial tribunal in
another place where the child is habitually resident,
(iv) that no extra—provincial order in respect of custody
of or access to the child has been recognized by a court
in Ontario
(v) that the child has a real and substantial connection
with Ontario, and
(vi) that, on the balance of convenience, it is
appropriate for jurisdiction to be exercised in Ontario
R.S.0. 1990, c. C.12, s. 22 (1).
Habitual residence
(2) A child is habitually resident in the place where he or she resided
(a) with both parents;
(b) where the parents are living separate and apart, with one parent
under a separation agreement or with the consent, implied consent or
acquiescence of the other or under a court order; or
(c) with a person other than a parent on a permanent basis for a
significant period of time,whichever last occurred. R.S.0. 1990, c.
C.12, s. 22 (2). 2016, c. 23, s. 6.
Abduction
(3) The removal or withholding of a child without the consent of the person
having custody of the child does not alter the habitual residence of the child
unless there has been acquiescence or undue delay in commencing due process by
the person from whom the child is removed or withheld. R.S.0. 1990, c. C.12, s.
22 (3).
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Serious harm to child
23. Despite sections 22 and 41, a court may exercise its jurisdiction to make
or to vary an order in respect of the custody of or access to a child where
(a) the child is physically present in Ontario; and
(b) the court is satisfied that the child would, on the balance of
probabilities, suffer serious harm if
(i)  the child remains in the custody of the person
legally entitled to custody of the child
(ii) the child is returned to the custody of the person
legally entitled to custody of the child, or
(iii) the child is removed from Ontario. R.S.0. 1990, c.
C.12, s. 23.
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Merits of application for custody or access

24. (1) The merits of an application under this Part in respect of custody of
or access to a child shall be determined on the basis of the best interests of
the child, in accordance with subsections (2), (3) and (4). 2006, c. 1, s. 3
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(1).
Best interests of child
2) The court shall consider all the child’ s needs and circumstances,
including
(a) the love, affection and emotional ties between the child and
(i)  each person entitled to or claiming custody of or
access to the child
(ii) other members of the child’ s family who reside with
the child, and
(iii) persons involved in the child’ s care and upbringing;
(b) the child’ s views and preferences, if they can reasonably be
ascertained;
(¢) the length of time the child has lived in a stable home
environment;
(d) the ability and willingness of each person applying for custody
of the child to provide the child with guidance and education, the
necessaries of life and any special needs of the child;
(e) the plan proposed by each person applying for custody of or
access to the child for the child’ s care and upbringing;
(f) the permanence and stability of the family unit with which it is
proposed that the child will live;
(g) the ability of each person applying for custody of or access to
the child to act as a parent; and
(h) the relationship by blood or through an adoption order between
the child and each person who is a party to the application. 2006
c. 1, s. 3 (1); 2009, c. 11, s. 10. 2016, c. 23, s. 7 (1, 2); 2016,
c. 28, s. 2.
Past conduct
(3) A person’ s past conduct shall be considered only
(a) in accordance with subsection (4); or
(b) if the court is satisfied that the conduct is otherwise relevant to
the person’ s ability to act as a parent. 2006, c. 1, s. 3 (1).
Violence and abuse
(4) In assessing a person’ s ability to act as a parent, the court shall
consider whether the person has at any time committed violence or abuse against
(a) his or her spouse;
(b) a parent of the child to whom the application relates;
(c) a member of the person’ s household; or
(d) any child. 2006, c. 1, s. 3 (1). 2016, c. 23, s. 7 (2, 3).
Same
(5) For the purposes of subsection (4), anything done in self-defence or to
protect another person shall not be considered violence or abuse. 2006, c. 1,
s. 3 (1).
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Declining jurisdiction

25. A court having jurisdiction under this Part in respect of custody or access
may decline to exercise its jurisdiction where it is of the opinion that it is
more appropriate for jurisdiction to be exercised outside Ontario. R.S.0. 1990
c. C.12, s. 25

P EREEOES

25 4 TR AR T 2 ARICE S X ENE TS AT 2 EHETX, A XY
TN T SN 2 FIEEEEMEIC L > T, KVBEETHDL LW I BERTHIEE. £
DENEEFEMEDOITIEZIEE TE 2,

Delay
26. (1) Where an application under this Part in respect of custody of or
access to a child has not been heard within six months after the commencement
of the proceedings, the clerk of the court shall list the application for the
court and give notice to the parties of the date and time when and the place
where the court will fix a date for the hearing of the application. R.S.0. 1990
c. C.12, s. 26 (1); 2009, c. 11, s. 11 (1).
Exception
(1.1) Subsection (1) does not apply to an application under this Part that
relates to the custody of or access to a child if the child is the subject of
an application or order under Part V of the Child, Youth and Family Services
Act, 2017, unless the application under this Part relates to
(a) an order in respect of the child that was made under subsection
102 (1) of the Child, Youth and Family Services Act, 2017;
(b) an order referred to in subsection 102 (3) of the Child, Youth
and Family Services Act, 2017 that was made at the same time as an
order under subsection 102 (1) of that Act; or
(c) an access order in respect of the child under section 104 of the
Child, Youth and Family Services Act, 2017 that was made at the same
time as an order under subsection 102 (1) of that Act. 2017, c. 14,
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Sched. 4, s. 4 (6).
Directions
(2) At a hearing of a matter listed by the clerk in accordance with subsection
(1), the court by order may fix a date for the hearing of the application and
may give such directions in respect of the proceedings and make such order in
respect of the costs of the proceedings as the court considers appropriate.
R.S.0. 1990, c. C.12, s. 26 (2); 2009, c. 11, s. 11 (2)
Early date
(3) Where the court fixes a date under subsection (2), the court shall fix the
earliest date that, in the opinion of the court, is compatible with a just
disposition of the application. R.S.0. 1990, c. C.12, s. 26 (3)
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Effect of divorce proceedings

27. Where an action for divorce is commenced under the Divorce Act (Canada),
any application under this Part in respect of custody of or access to a child
that has not been determined is stayed except by leave of the court. R.S.0
1990, c. C.12, s. 27.
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Custody and Access - Orders
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Powers of court

28. (1) The court to which an application is made under section 21,
(a) by order may grant the custody of or access to the child to one
or more persons;
(b) by order may determine any aspect of the incidents of the right
to custody or access; and
(¢c) may make such additional order as the court considers necessary
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and proper in the circumstances, including an order,
(i) limiting the duration, frequency, manner or location
of contact or communication between any of the parties, or
between a party and the child
(ii) prohibiting a party or other person from engaging in
specified conduct in the presence of the child or at any
time when the person is responsible for the care of the
child
(iii) prohibiting a party from changing the child s
residence, school or day care facility without the consent
of another party or an order of the court
(iv) prohibiting a party from removing the child from
Ontario without the consent of another party or an order
of the court,
(v) requiring the delivery, to the court or to a person
or body specified by the court, of the child’ s passport
the child’ s health card within the meaning of the Health
Insurance Act or any other document relating to the child
that the court may specify
(vi) requiring a party to give information or to consent
to the release of information respecting the health,
education and welfare of the child to another party or
other person specified by the court, or
(vii) requiring a party to facilitate communication by the
child with another party or other person specified by the
court in a manner that is appropriate for the child. R.S.O
1990, c. C.12, s. 28; 2009, c. 11, s. 12.
Exception
(2) If an application is made under section 21 with respect to a child who is
the subject of an order made under section 102 of the Child, Youth and Family
Services Act, 2017, the court shall treat the application as if it were an
application to vary an order made under this section. 2017, c. 14, Sched. 4, s.
4 (7).
Same
(3) If an order for access to a child was made under Part V of the Child, Youth
and Family Services Act, 2017 at the same time as an order for custody of the
child was made under section 102 of that Act, the court shall treat an application
under section 21 of this Act relating to access to the child as if it were an
application to vary an order made under this section. 2017, c. 14, Sched. 4, s.
4 (7).
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Order varying an order

29. A court shall not make an order under this Part that varies an order in
respect of custody or access made by a court in Ontario unless there has been a
material change in circumstances that affects or is likely to affect the best
interests of the child. R.S.0. 1990, c. C.12, s. 29.
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Custody and Access - Assistance to Court
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Assessment of needs of child

30. (1) The court before which an application is brought in respect of custody
of or access to a child, by order, may appoint a person who has technical or
professional skill to assess and report to the court on the needs of the child
and the ability and willingness of the parties or any of them to satisfy the
needs of the child. R.S.0. 1990, c. C.12, s. 30 (1).

When order may be made

(2) An order may be made under subsection (1) on or before the hearing of the
application in respect of custody of or access to the child and with or without
a request by a party to the application. R.S.0. 1990, c. C.12, s. 30 (2).
Agreement by parties

(3) The court shall, if possible, appoint a person agreed upon by the parties
but if the parties do not agree the court shall choose and appoint the person
R.S.0. 1990, c. C.12, s. 30 (3).

Consent to act

(4) The court shall not appoint a person under subsection (1) unless the person
has consented to make the assessment and to report to the court within the period
of time specified by the court. R.S.0. 1990, c. C.12, s. 30 (4)

Attendance for assessment

(5) In an order under subsection (1), the court may require the parties, the
child and any other person who has been given notice of the proposed order, or
any of them, to attend for assessment by the person appointed by the order.
R.S.0. 1990, c. C. 12, s. 30 (5).
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Refusal to attend

(6) Where a person ordered under this section to attend for assessment refuses
to attend or to undergo the assessment, the court may draw such inferences in
respect of the ability and willingness of any person to satisfy the needs of the
child as the court considers appropriate. R.S.0. 1990, c. C.12, s. 30 (6)
Report

(7) The person appointed under subsection (1) shall file his or her report with
the clerk of the court. R.S.0. 1990, c. C.12, s. 30 (7); 2009, c. 11, s. 13 (1)
Copies of report

(8) The clerk of the court shall give a copy of the report to each of the
parties and to counsel, if any, representing the child. R.S.0. 1990, c. C.12
s. 30 (8); 2009, c. 11, s. 13 (2)

Admissibility of report

(9) The report mentioned in subsection (7) is admissible in evidence in the
application. R.S.0. 1990, c. C.12, s. 30 (9).

Assessor may be witness

(10)  Any of the parties, and counsel, if any, representing the child, may
require the person appointed under subsection (1) to attend as a witness at the
hearing of the application. R.S.0. 1990, c. C.12, s. 30 (10).

Directions

(11) Upon motion, the court by order may give such directions in respect of
the assessment as the court considers appropriate. R.S.0. 1990, c. C.12, s. 30
(11).

Fees and expenses

(12) The court shall require the parties to pay the fees and expenses of the
person appointed under subsection (1). R.S.0. 1990, c. C.12, s. 30 (12).

Idem, proportions or amounts

(13) The court shall specify in the order the proportions or amounts of the
fees and expenses that the court requires each party to pay. R.S.0. 1990, c.
C.12, s. 30 (13).

Idem, serious financial hardship

(14) The court may relieve a party from responsibility for payment of any of
the fees and expenses of the person appointed under subsection (1) where the
court is satisfied that payment would cause serious financial hardship to the
party. R.S.0. 1990, c. C.12, s. 30 (14).

Other expert evidence

(15) The appointment of a person under subsection (1) does not prevent the
parties or counsel representing the child from submitting other expert evidence
as to the needs of the child and the ability and willingness of the parties or
any of them to satisfy the needs of the child. R.S.0. 1990, c. C.12, s. 30 (15).
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Mediation
31. (1) VUpon an application for custody of or access to a child, the court
at the request of the parties, by order may appoint a person selected by the
parties to mediate any matter specified in the order. R.S.0. 1990, c. C.12, s.
31 (1).
Consent to act
(2) The court shall not appoint a person under subsection (1) unless the person
(a) has consented to act as mediator; and
(b) has agreed to file a report with the court within the period of
time specified by the court. R.S.0. 1990, c. C.12, s. 31 (2).
Duty of mediator
(3) It is the duty of a mediator to confer with the parties and endeavour to
obtain an agreement in respect of the matter. R.S.0. 1990, c. C.12, s. 31 (3)
Form of report
(4) Before entering into mediation on the matter, the parties shall decide
whether
(a) the mediator is to file a full report on the mediation, including
anything that the mediator considers relevant to the matter in
mediation; or
(b) the mediator is to file a report that either sets out the
agreement reached by the parties or states only that the parties did
not reach agreement on the matter. R.S.0. 1990, c. C.12, s. 31 (4).
Filing of report

16




(5) The mediator shall file his or her report with the clerk of the court in
the form decided upon by the parties under subsection (4). R.S.0. 1990, c. C.12

s. 31 (5); 2009, c. 11, s. 14 (1)

Copies of report

(6) The clerk of the court shall give a copy of the report to each of the
parties and to counsel, if any, representing the child. R.S.0. 1990, c. C.12,
s. 31 (6); 2009, c. 11, s. 14 (2)

Admissions made in the course of mediation

(7) Where the parties have decided that the mediator’ s report is to be in the
form described in clause (4) (b), evidence of anything said or of any admission
or communication made in the course of the mediation is not admissible in any
proceeding except with the consent of all parties to the proceeding in which the
order was made under subsection (1). R.S.0. 1990, c. C.12, s. 31 (7).

Fees and expenses

(8) The court shall require the parties to pay the fees and expenses of the
mediator. R.S.0. 1990, c. C.12, s. 31 (8).

Idem, proportions or amounts

(9) The court shall specify in the order the proportions or amounts of the fees
and expenses that the court requires each party to pay. R.S.0. 1990, c. C.12

s. 31 (9).

Idem, serious financial hardship

(10) The court may relieve a party from responsibility for payment of any of
the fees and expenses of the mediator where the court is satisfied that payment
would cause serious financial hardship to the party. R.S.0. 1990, c. C.12, s.
31 (10).
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Further evidence from outside Ontario
32. (1) Where a court is of the opinion that it is necessary to receive further
evidence from a place outside Ontario before making a decision, the court may
send to the Attorney General, Minister of Justice or similar officer of the
place outside Ontario such supporting material as may be necessary together with
a request,
(a) that the Attorney General, Minister of Justice or similar officer
take such action as may be necessary in order to require a named
person to attend before the proper tribunal in that place and produce
or give evidence in respect of the subject—matter of the application;
and
(b) that the Attorney General, Minister of Justice or similar officer
or the tribunal send to the court a certified copy of the evidence
produced or given before the tribunal. R.S.0. 1990, c. C.12, s. 32
(1.
Cost of obtaining evidence
(2) A court that acts under subsection (1) may assess the cost of
so acting against one or more of the parties to the application or
may deal with such cost as costs in the cause. R.S.0. 1990, c. C.12
s. 32 (2).
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Request from outside Ontario for further evidence

33. (1) Where the Attorney General receives from an extra—provincial tribunal
a request similar to that referred to in section 32 and such supporting material
as may be necessary, it is the duty of the Attorney General to refer the request
and the material to the proper court. R.S.0. 1990, c. C.12, s. 33 (1)

Obtaining evidence

(2) A court to which a request is referred by the Attorney General under
subsection (1) shall require the person named in the request to attend before
the court and produce or give evidence in accordance with the request. R.S.0
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1990, c. C.12, s. 33 (2).
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Custody and Access - Enforcement

B i e O = 280 — 9T

Supervision of custody or access

34. (1) Where an order is made for custody of or access to a child, a court
may give such directions as it considers appropriate for the supervision of the
custody or access by a person, a children’ s aid society or other body. R.S.O0.
1990, c. C.12, s. 34 (1)

Consent to act

(2) A court shall not direct a person, a children’ s aid society or other body
to supervise custody or access as mentioned in subsection (1) unless the person,
society or body has consented to act as supervisor. R.S.0. 1990, c. C.12, s. 34

(2).
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Restraining order
35. (1) On application, the court may make an interim or final restraining
order against any person if the applicant has reasonable grounds to fear for his
or her own safety or for the safety of any child in his or her lawful custody
2009, c. 11, s. 15
Provisions of order
2) A restraining order made under subsection (1) shall be in the form
prescribed by the rules of court and may contain one or more of the following
provisions, as the court considers appropriate:
1. Restraining the respondent, in whole or in part, from directly or
indirectly contacting or communicating with the applicant or any child
in the applicant’ s lawful custody.
2. Restraining the respondent from coming within a specified distance
of one or more locations.
3. Specifying one or more exceptions to the provisions described in
paragraphs 1 and 2.
4. Any other provision that the court considers appropriate. 2009, c.
11, s. 15.
Transition
(3) This section, as it read on October 14, 2009, continues to apply to,
(a) any prosecution or other proceeding begun under this section
before October 15, 2009; and
(b) any order made under this section that was in force on October
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14, 2009. 2009, c. 11, s. 1b; 2014, c. 7, Sched. 4, s. 1.
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Order where child unlawfully withheld
36. (1)  Where a court is satisfied upon application by a person in whose
favour an order has been made for custody of or access to a child that there are
reasonable and probable grounds for believing that any person is unlawfully
withholding the child from the applicant, the court by order may authorize the
applicant or someone on his or her behalf to apprehend the child for the purpose
of giving effect to the rights of the applicant to custody or access, as the
case may be. R.S.0. 1990, c. C.12, s. 36 (1)
Order to locate and take child
(2)  Where a court is satisfied upon application that there are reasonable and
probable grounds for believing
(a) that any person is unlawfully withholding a child from a person
entitled to custody of or access to the child;
(b) that a person who is prohibited by court order or separation
agreement from removing a child from Ontario proposes to remove the
child or have the child removed from Ontario; or
(c) that a person who is entitled to access to a child proposes to
remove the child or to have the child removed from Ontario and that
the child is not likely to return,
the court by order may direct a police force, having jurisdiction in any area
where it appears to the court that the child may be, to locate, apprehend and
deliver the child to the person named in the order. R.S.0. 1990, c. C.12, s. 36
2.
Note: On a day to be named by proclamation of the Lieutenant Governor, subsection
36 (2) of the Act is amended by striking out “police force” in the portion
after clause (c) and substituting “police service” . (See: 2019, c. 1, Sched.
4, s. 5 (1))
Application without notice
(3) An order may be made under subsection (2) upon an application without
notice where the court is satisfied that it is necessary that action be taken
without delay. R.S.0. 1990, c. C.12, s. 36 (3).
Duty to act
(4) The police force directed to act by an order under subsection (2) shall do
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all things reasonably able to be done to locate, apprehend and deliver the child
in accordance with the order. R.S.0. 1990, c. C.12, s. 36 (4).

Note: On a day to be named by proclamation of the Lieutenant Governor, subsection
36 (2) of the Act is amended by striking out “police force” in the portion
after clause (¢) and substituting “police service” . (See: 2019, c. 1, Sched.
4, s. 5 (1))

Entry and search

(5) For the purpose of locating and apprehending a child in accordance with an
order under subsection (2), a member of a police force may enter and search any
place where he or she has reasonable and probable grounds for believing that the
child may be with such assistance and such force as are reasonable in the
circumstances. R.S.0. 1990, c. C.12, s. 36 (5).

Note: On a day to be named by proclamation of the Lieutenant Governor, subsection
36 (2) of the Act is amended by striking out “police force” in the portion

after clause (c) and substituting “police service” . (See: 2019, c. 1, Sched
4, s. 5 (1))
Time

(6) An entry or a search referred to in subsection (5) shall be made only
between 6 a.m. and 9 p.m. standard time unless the court, in the order, authorizes
entry and search at another time. R.S.0. 1990, c. C.12, s. 36 (6).

Expiration of order

(7)  An order made under subsection (2) shall name a date on which it expires
which shall be a date not later than six months after it is made unless the
court 1is satisfied that a longer period of time 1is necessary 1in the
circumstances. R.S.0. 1990, c. C.12, s. 36 (7).

When application may be made

(8) An application under subsection (1) or (2) may be made in an application
for custody or access or at any other time. R.S.0. 1990, c. C.12, s. 36 (8)
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Court orders, removal and return of children
To prevent unlawful removal of child
37. (1) Where a court, upon application, is satisfied upon reasonable and
probable grounds that a person prohibited by court order or separation agreement
from removing a child from Ontario proposes to remove the child from Ontario,
the court in order to prevent the removal of the child from Ontario may make an
order under subsection (3). R.S.0. 1990, c. C.12, s. 37 (1).
To ensure return of child
(2) Where a court, upon application, is satisfied upon reasonable and probable
grounds that a person entitled to access to a child proposes to remove the child
from Ontario and is not likely to return the child to Ontario, the court in
order to secure the prompt, safe return of the child to Ontario may make an
order under subsection (3). R.S.0. 1990, c. C.12, s. 37 (2).
Order by court
(3) An order mentioned in subsection (1) or (2) may require a person to do any
one or more of the following:
1. Transfer specific property to a named trustee to be held subject to
the terms and conditions specified in the order.
2. Where payments have been ordered for the support of the child, make
the payments to a specified trustee subject to the terms and conditions
specified in the order.
3. Post a bond, with or without sureties, payable to the applicant in
such amount as the court considers appropriate
4. Deliver the person’ s passport, the child’ s passport and any other
travel documents of either of them that the court may specify to the
court or to an individual or body specified by the court. R.S.0. 1990
c. C.12, s. 37 (3); 2009, c. 11, s. 16
Idem, Ontario Court of Justice
(4) The Ontario Court of Justice shall not make an order under paragraph 1 of
subsection (3). R.S.0. 1990, c. C.12, s. 37 (4); 2001, c. 9, Sched. B, s. 4 (8)
Terms and conditions
(5) In an order under paragraph 1 of subsection (3), the court may specify
terms and conditions for the return or the disposition of the property as the
court considers appropriate. R.S.0. 1990, c. C.12, s. 37 (5)
Safekeeping
(6) A court or an individual or body specified by the court in an order under
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paragraph 4 of subsection (3) shall hold a passport or travel document delivered
in accordance with the order in safekeeping in accordance with any directions
set out in the order. R.S.0. 1990, c. C.12, s. 37 (6).

Directions

(7)  In an order under subsection (3), a court may give such directions in
respect of the safekeeping of the property, payments, passports or travel
documents as the court considers appropriate. R.S.0. 1990, c. C.12, s. 37 (7).
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Contempt of orders of Ontario Court of Justice

38. (1) 1In addition to its powers in respect of contempt, the Ontario Court
of Justice may punish by fine or imprisonment, or both, any wilful contempt of
or resistance to its process or orders under this Act, other than orders under
section 35, but the fine shall not in any case exceed $5,000 nor shall the
imprisonment exceed ninety days. R.S.0. 1990, c. C.12, s. 38 (1); 2001, c. 9,
Sched. B, s. 4 (8); 2014, c. 7, Sched. 4, s. 2 (1).

Conditions of imprisonment

(2) An order for imprisonment under subsection (1) may be made conditional upon
default in the performance of a condition set out in the order and may provide
for the imprisonment to be served intermittently. R.S.0. 1990, c. C.12, s. 38
(2).
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Transition
(3) This section, as it read on October 14, 2009, continues to apply to orders
referred to in clause 35 (3) (b). 2014, c. 7, Sched. 4, s. 2 (2).
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Information as to address
39. (1) Where, upon application to a court, it appears to the court that
(a) for the purpose of bringing an application in respect of custody
or access under this Part; or
(b) for the purpose of the enforcement of an order for custody or
access,
the proposed applicant or person in whose favour the order is made has need to
learn or confirm the whereabouts of the proposed respondent or person against
whom the order referred to in clause (b) is made, the court may order any person
or public body to provide the court with such particulars of the address of the
proposed respondent or person against whom the order referred to in clause (b)
is made as are contained in the records in the custody of the person or body,
and the person or body shall give the court such particulars as are contained
in the records and the court may then give the particulars to such person or
persons as the court considers appropriate. R.S.0. 1990, c. C.12, s. 39 (1)
Exception
(2) A court shall not make an order on an application under subsection (1)
where it appears to the court that the purpose of the application is to enable
the applicant to identify or to obtain particulars as to the identity of a person
who has custody of a child, rather than to learn or confirm the whereabouts of
the proposed respondent or the enforcement of an order for custody or access
R.S.0. 1990, c. C.12, s. 39 (2).
Compliance with order
(3) The giving of information in accordance with an order under subsection (1)
shall be deemed for all purposes not to be a contravention of any Act or
regulation or any common law rule of confidentiality. R.S.0. 1990, c. C.12, s.
39 (3).
Section binds Crown
(4) This section binds the Crown in right of Ontario. R.S.0. 1990, c. C.12, s.
39
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Custody and Access - Extra-Provincial Matters
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Interim powers of court
40. Upon application, a court
(a) that is satisfied that a child has been wrongfully removed to or
is being wrongfully retained in Ontario; or
(b) that may not exercise jurisdiction under section 22 or that has
declined jurisdiction under section 25 or 42,
may do any one or more of the following:
1. Make such interim order in respect of the custody or access as the
court considers is in the best interests of the child
2. Stay the application subject to
i. the condition that a party to the application promptly
commence a similar proceeding before an extra—provincial
tribunal, or
ii. such other conditions as the court considers
appropriate
3. Order a party to return the child to such place as the court considers
appropriate and, in the discretion of the court, order payment of the
cost of the reasonable travel and other expenses of the child and any
parties to or witnesses at the hearing of the application. R.S.0. 1990
c. C.12, s. 40.
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Enforcement of extra—provincial orders
41. (1) Upon application by any person in whose favour an order for the
custody of or access to a child has been made by an extra—-provincial tribunal,
a court shall recognize the order unless the court is satisfied
(a) that the respondent was not given reasonable notice of the
commencement of the proceeding in which the order was made;
(b) that the respondent was not given an opportunity to be heard by
the extra—provincial tribunal before the order was made;
(c¢) that the law of the place in which the order was made did not
require the extra—provincial tribunal to have regard for the best
interests of the child;
(d) that the order of the extra—provincial tribunal is contrary to
public policy in Ontario; or
(e) that, in accordance with section 22, the extra—provincial
tribunal would not have jurisdiction if it were a court in Ontario
R.S.0. 1990, c. C.12, s. 41 (1).
Effect of recognition of order
(2)  An order made by an extra—-provincial tribunal that is recognized by a court
shall be deemed to be an order of the court and enforceable as such. R.S.O.
1990, c. C.12, s. 41 (2).
Conflicting orders
3) A court presented with conflicting orders made by extra—provincial
tribunals for the custody of or access to a child that, but for the conflict
would be recognized and enforced by the court under subsection (1) shall
recognize and enforce the order that appears to the court to be most in accord
with the best interests of the child. R.S.0. 1990, c. C.12, s. 41 (3).
Further orders
(4) A court that has recognized an extra—provincial order may make such further
orders under this Part as the court considers necessary to give effect to the
order. R.S.0. 1990, c. C.12, s. 41 (4).

MO DFEAE DFET
41411 TOEH#EUIRSZIICE L TADICEMN sz, MAOEHFINSET
WHEIZ L DS SN A . FHFTIE, WOK T8I 2 FHEITEEY L2 ERY |
%%é%%%@#é%@&#é
(a) YZmo N SNT=HHTHEORMBIZH TV | T OBEISEYNALE
@éhﬁ#ot
(b) A OEPIFT A Y% & TR, g5 ISR AR OMEN 52 b
ANy
(c) MBVH SIIZHIDEN, MAOTHIFTICKT L, TOHREOFIEEEE
THZIEEER LD o7
(d) MAOEHF NS H S NToMmB, Ao U AMNOAIBORIZK LT
2. X
@)ﬁV&UﬁM@ﬁ%%fﬁbhéﬁ%i 22 FRITHE, ENEEEEMENS,
NI DOEHIFTIITERD LRV TH A D
frmORFBEIR
28 HHIPTIC K KR E =T 5, MNANOBHFTIC L o TR S lomai, Laksetlpro
MEELTHAREIN, TOEIRLOLELTITEINDI LD LT D,
PO RTACRPY i
ST A OFEEMPFTNFRE L=+ OE#, IHB RO T= O DFEMD BRLT DA,
DRI 2T UL 1 THIZE SO CYZREM OB ARB INPITEIND TH A H L I,
IO OFEMBERRL SNIEHFTIE, BT ORRKOFRICE B> TV 5D &Il
BEARL, PUTTH LD LT 5,
Bndre
4TH WA OB ERR LI BHFTE, YD AT HDICLETH D LT 5
BAIZ, ARICESHT, BNGEZ2ETHENTE D,

26




Superseding order, material change in circumstances
42. (1) Upon application, a court by order may supersede an extra—provincial
order in respect of custody of or access to a child where the court is satisfied
that there has been a material change in circumstances that affects or is likely
to affect the best interests of the child and
(a) the child is habitually resident in Ontario at the commencement
of the application for the order; or
(b) although the child is not habitually resident in Ontario, the
court is satisfied
(i)  that the child is physically present in Ontario at
the commencement of the application for the order,
(ii) that the child no longer has a real and substantial
connection with the place where the extra—provincial order
was made,
(iii) that substantial evidence concerning the best
interests of the child is available in Ontario,
(iv) that the child has a real and substantial connection
with Ontario, and
(v) that, on the balance of convenience, it is
appropriate for jurisdiction to be exercised in Ontario
R.S.0. 1990, c. C.12, s. 42 (1).
Declining jurisdiction
(2) A court may decline to exercise its jurisdiction under this section where
it is of the opinion that it is more appropriate for jurisdiction to be exercised
outside Ontario. R.S.0. 1990, c. C.12, s. 42 (2)
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Superseding order, serious harm
43. Upon application, a court by order may supersede an extra—provincial order
in respect of custody of or access to a child if the court is satisfied that the
child would, on the balance of probability, suffer serious harm if,

(a) the child remains in the custody of the person legally entitled
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to custody of the child;
(b) the child is returned to the custody of the person entitled to
custody of the child; or
(¢) the child is removed from Ontario. R.S.0. 1990, c. C.12, s. 43.
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True copy of extra—provincial order

44. A copy of an extra—provincial order certified as a true copy by a judge

other presiding officer or registrar of the tribunal that made the order or by
a person charged with keeping the orders of the tribunal is proof, in the absence
of evidence to the contrary, of the making of the order, the content of the
order and the appointment and signature of the judge, presiding officer,
registrar or other person. R.S.0. 1990, c. C.12, s. 44.
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Court may take notice of foreign law

45.  For the purposes of an application under this Part, a court may take notice
without requiring formal proof, of the law of a jurisdiction outside Ontario and
of a decision of an extra—provincial tribunal. R.S.0. 1990, c. C.12, s. 45.
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Convention on Civil Aspects of International Child Abduction
Definition
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E

46. (1) 1In this section,

“convention” means the Convention on the Civil Aspects of International Child
Abduction, set out in the Schedule to this section. R.S.0. 1990, c. C.12, s. 46
1.

Convention in force

(2) On, from and after the 1st day of December, 1983, except as provided in
subsection (3), the convention is in force in Ontario and the provisions thereof
are law in Ontario. R.S.0. 1990, c. C.12, s. 46 (2).

Crown, legal costs under convention

(3) The Crown is not bound to assume any costs resulting under the convention
from the participation of legal counsel or advisers or from court proceedings
except in accordance with the Legal Aid Services Act, 1998. R.S.0. 1990, c.
C.12, s. 46 (3); 1998, c. 26, s. 101.
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Central Authority

(4)  The Ministry of the Attorney General shall be the Central Authority for
Ontario for the purpose of the convention. R.S.0. 1990, c. C.12, s. 46 (4).
Application to court

(5)  An application may be made to a court in pursuance of a right or an
obligation under the convention. R.S.0. 1990, c. C.12, s. 46 (5).

Request to ratify convention

(6) The Attorney General shall request the Government of Canada to submit a
declaration to the Ministry of Foreign Affairs of the Kingdom of the Netherlands,
declaring that the convention extends to Ontario. R.S.0. 1990, c. C.12, s. 46
(6).

Regulations

(7 The Lieutenant Governor in Council may make such regulations as the
Lieutenant Governor in Council considers necessary to carry out the intent and
purpose of this section. R.S.0. 1990, c. C.12, s. 46 (7).

Conflict

(8) Where there is a conflict between this section and any other enactment,
this section prevails.
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