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Part 2 Guardianship and care of children

FH2E RAMOTFELORE

Subpart 1— Guardianship: Responsibility for children, and

decisions about children

BA—FLEBITHTLELELVF EBICETLRE

Guardianship
30

15 Guardianship defined

For the purposes of this Act, guardianship of a child means

having (and therefore a guardian of the child has), in relation to

the child,—

(a) all duties, powers, rights, and responsibilities that a parent
of the child has in relation to the upbringing of the child:

(b) every duty, power, right, and responsibility that is vested in
the guardian of a child by any enactment:

(¢) every duty, power, right, and responsibility that, immediately
before the commencement, on 1 January 1970, of the
Guardianship Act 1968, was vested in a sole guardian of a
child by an enactment or rule of law.
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16 Exercise of guardianship
(1) The duties, powers, rights, and responsibilities of a guardian
of a child include (without limitation) the guardian’s—

(a) having the role of providing day-to-day care for the child
(however, under section 26(5), no testamentary guardian
of a child has that role just because of an appointment
under section 26); and

(b) contributing to the child’s intellectual, emotional,
physical, social, cultural, and other personal
development; and
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(c) determining for or with the child, or helping the child to
determine, questions about important matters affecting
the child.

(2) Important matters affecting the child include (without

limitation)—

(a) the child’s name (and any changes to it); and

(b) changes to the child’s place of residence (including,
without limitation, changes of that kind arising from
travel by the child) that may affect the child’s
relationship with his or her parents and guardians; and

(¢ medical treatment for the child Gf that medical
treatment is not routine in nature); and

(d) where, and how, the child is to be educated; and

(e) the child’s culture, language, and religious denomination
and practice.

(3) A guardian of a child may exercise (or continue to exercise)
the duties, powers, rights, and responsibilities of a guardian
in relation to the child, whether or not the child lives with
the guardian, unless a court order provides otherwise.

(4) Court order means a court order made under any enactment;
and includes, without limitation, a court order that is made
under this Act and embodies some or all of the terms of an
agreement to which section 40(2) or section 41(2) applies.

(5) However, in exercising (or continuing to exercise) the duties,
powers, rights, and responsibilities of a guardian in relation
to a child, a guardian of the child must act jointly (in
particular, by consulting wherever practicable with the aim
of securing agreement) with any other guardians of the
child.

(6) Subsection (5) does not apply to the exclusive responsibility
for the child’s day-to-day living arrangements of a guardian
exercising the role of providing day-to-day -care.
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Guardianship based on parental status
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17 Child’s father and mother usually joint guardians

(1) The father and the mother of a child are guardians jointly of
the child unless the child’s mother is the sole guardian of the
child because of subsection (2) or subsection (3).

(2) If a child is conceived on or after the commencement of this
Act, the child’s mother is the sole guardian of the child if the
mother was neither—

(a) married to, or in a civil union with, the father of the child
at any time during the period beginning with the
conception of the child and ending with the birth of the
child; nor

(b) living with the father of the child as a de facto partner at
any time during that period.

(3) If a child is conceived before the commencement of this Act,
the child’s mother is the sole guardian of the child if the
mother was neither—

(a) married to, or in a civil union with, the father of the child
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at any time during the period beginning with the
conception of the child and ending with the birth of the
child; nor

(b) living with the father of the child as a de facto partner at
the time the child was born.

(3A) For the purposes of subsections (2) and (3), the mother and
father of a child may be in a de facto relationship even if—
(a) either parent is under 16; or
(b) either parent is aged 16 or 17 and consent for the

relationship (as referred to in section 29A(2) of the
Interpretation Act 1999) has not been given.

(4) On the death of the father or the mother, the surviving
parent, if he or she was then a guardian of the child, is the
sole guardian of the child.

(5) This section is subject to sections 18 to 34, and therefore
does not limit or affect the appointment of 1 or more
additional guardians (for example, an additional
testamentary guardian of the child appointed by the
deceased parent under section 26(2)) or an order (relating to
guardianship of the court) under section 33(1).
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18 Father identified on birth certificate is guardian

(1) A child’s father who is not a guardian of the child just
because of section 17(2) or (3) becomes a guardian of the
child if his particulars are registered after the
commencement of this section as part of the child’s birth
information because he and the child’s mother both notified
the birth as required by section 9 of the Births, Deaths,
Marriages, and Relationships Registration Act 1995.

(2) Subsection (1) does not change the guardianship status of a
father who became a guardian before the commencement of
this section.
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19 Father who was not mother’s spouse, civil union partner, or

de facto partner may apply to be appointed as guardian

(1) If, because of section 17(2) or (3), a child’s mother is (or was
at the time of her death) the sole guardian of the child, the
child’s father may apply to the court to be appointed as a
guardian of the child.

(2) The father may apply to be appointed—

(a) as a guardian of the child as well as the mother or a
testamentary guardian appointed under section 26; or

(b) as a guardian of the child instead of the mother or a
testamentary guardian appointed under section 26.

(3) An application under subsection (2)(b) must include an
application under section 29 for an order depriving the
mother of the guardianship of her child or (as the case
requires) removing the testamentary guardian from office.

(4) In response to an application under subsection (2), the
court—

(a) must appoint the father as a guardian of the child, unless
to do so would be contrary to the child’s welfare and best
interests; and

(b) must determine any included application under section
29 in accordance with that section.
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20 Declaration that father is guardian because of section 17

(1) A man who alleges that he is a guardian of a child because of
section 17 (other than because of an order under section 19)
may apply to the court for an order declaring that the man is
a guardian of the child because of section 17.

(2) The court may make the order if satisfied that the man—
(a) is a guardian of a child because of section 17; and
(b) has not been deprived of his guardianship by an order

under section 29.
(3) The Declaratory Judgments Act 1908 applies, with all
necessary modifications, to applications under subsection

(D).

#F205& (17 %L:ct HRNBERANTHDIEDES

B1IE OFH 1T RESEXTORRAANTHL EERETAHEIT B
19 RICEHMFICESSFAEZRLS) . FHFHCK L, ToFEN
FBUTRIEDTORRANTHLIEEEST HMODOHNTET D
ZEWTE D,

%2 OEHPNL. TOEDKROKFITELT D LR LIZSE
Wi, e EHT N TE D,

(@ FHLITRIZEIDTORRAANTH B,

(b) FH29FKICESIMBICIVBAEZRHEI LTV,
%3 1908 4FEH SHIHIRIE) ZMERT R TOEBEEEZMA T2
IZT, BHIHEIESS BN TR LA 5,




Part 2 Guardianship and care of children
F2HE BRAKNFELOET
Subpart 1— Guardianship: Responsibility for children, and
decisions about children
F1H BA—FEBICHTLIEMEPFEBITET L RE
Appointment of eligible spouse or partner of a parent as additional guardian
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21 Who may appoint additional guardian under section 23

(1) In this section, appointment means an appointment of an
eligible spouse or partner of a parent as an additional
guardian of a child under section 23.

(2) If both parents of the child are guardians of the child, the
appointment must be made by both of them.

(3) If the mother of the child is the sole guardian of the child
just because of section 17(2) or (3), the appointment must be
made by the mother and the father of the child.

(4) If a parent of the child is the sole guardian of the child
because the other parent of the child is dead, or because of
the application of Part 2 of the Status of Children Act 1969,
the appointment must be made by the parent.

(5) If, before dying, a parent of the child appointed a
testamentary guardian of the child under section 26(1), and
the other parent of the child is alive and is a guardian of the
child jointly with the testamentary guardian, the
appointment must be made by the surviving parent and the
testamentary guardian.
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22 Restrictions on making appointments under section 23
(1) No appointment of an additional guardian of a child may be
made under section 23 if the child—

-7-




(a) has a testamentary guardian appointed by the court
under section 26(3); or

(b) has a court-appointed guardian because of an
appointment under section 27; or

() is or has been involved in proceedings under Part 2 of the
Children, Young Persons, and Their Families Act 1989; or

(d) is or has been an applicant for, or the subject of, a
protection order under the Domestic Violence Act 1995.

(2) No appointment of an additional guardian of a child may be
made under section 23 if a parent authorised by section 21 to
make the appointment—

(a) has already appointed an additional guardian for the
child under section 23; or

(b) has been deprived of his or her guardianship by an order
under section 29; or

(¢) is or has been involved in proceedings concerning a child
under this Act, a former Act corresponding to this Act, or
Part 2 of the Children, Young Persons, and Their
Families Act 1989; or

(d) is or has been a respondent or associated respondent in
proceedings under the Domestic Violence Act 1995.

(3) No appointment of an additional guardian of a child may be
made under section 23 unless the child, or a parent of the
child, is either a New Zealand citizen or a person who is
ordinarily resident in New Zealand.

(4) No appointment of an additional guardian of a child may be
made under section 23 if any of the statutory declarations
required by section 23(5) cannot be made in the affirmative.

(5) An appointment of an additional guardian under section 23
is void if the proposed additional guardian is disqualified
under section 23(2)(d), even though the relevant statutory
declarations under section 24(d)(i) were all made in the
affirmative.
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23 Appointment of eligible spouse or partner of parent as

additional guardian

(1) An eligible spouse or partner of a parent may be appointed
as an additional guardian of a child under this section by the
following person or persons, but only if that person is, or
those persons are, authorised by section 21 to make the
appointment:

(a) both parents of the child:
(b) a parent of the child:
(c) a parent of the child and a guardian of the child.

(2) A spouse or partner of a parent is an eligible spouse or
partner of a parent in relation to a parent of a child and an
appointment under this section only if the parent is making
the appointment (either alone, or with the other parent, or a
guardian, of the child) and the spouse or partner—

(a) shares responsibility for the child’s day-to-day care, and
has done so for not less than 1 year; and

(b) is not, and has never been, involved in proceedings
concerning a child under this Act, a former Act
corresponding to this Act, or Part 2 of the Children,

Young Persons, and Their Families Act 1989; and

(c) is not, and has never been, either a respondent or an
associated respondent in proceedings under the Domestic

Violence Act 1995; and

(d) has never been convicted of an offence involving harm to

a child, including (without limitation),—

(i) an offence involving violence (that is, physical abuse or
sexual abuse), ill-treatment, abuse, neglect, or
deprivation in relation to a child; or

(ii) an offence against the Films, Videos, and Publications

Classification Act 1993 involving a child pornography
publication.

(3) Child pornography publication means a publication that is
objectionable (as those terms are defined in section 2 of the
Films, Videos, and Publications Classification Act 1993)—
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(a) because it promotes or supports, or tends to promote or
support, the exploitation of children, or young persons, or
both, for sexual purposes; or

(b) because of the extent and degree to which, and the
manner in which, it—

(i) describes, depicts, or otherwise deals with sexual
conduct with or by children, or young persons, or both;
or

(ii) exploits the nudity of children, or young persons, or

both.

(4) The appointment may be made only if each person making
the appointment and the proposed additional guardian—

(a) has taken all reasonable steps to ascertain and consider
any views on the appointment expressed by the child; and

(b) agrees to the appointment in writing.

(5) The appointment must be in the prescribed form (which
must include the agreements in writing referred to in
subsection (4)(b)), and must be accompanied by—

(a) the declarations specified in section 24; and

(b) the proposed additional guardian’s criminal record.

(6) Criminal record means a document giving all details
recorded in law enforcement information held by or on behalf
of the Ministry of Justice of every criminal conviction (if any)
of the proposed additional guardian (whether a conviction in
New Zealand or overseas).

(7) If the proposed additional guardian is an eligible individual
(as defined in section 4 of the Criminal Records (Clean Slate)
Act 2004), then for the purposes of section 19(3)(e) of that
Act (exceptions to general effect of clean slate scheme) the
appointment is an application the proposed additional
guardian has made to act in a role predominantly involving
the care and protection of, but not predominantly involving
the delivery of education to, the child.
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24 Declarations required by section 23(5)(a)

The declarations required by section 23(5)(a) are statutory
declarations by every person making the appointment and by
the proposed additional guardian declaring—
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(a) whether, in his or her opinion, the appointment is conducive
to the welfare and best interests of the child; and

(b) whether, in his or her opinion, he or she has taken all
reasonable steps to ascertain and consider any views
expressed on it by the child; and

(c) (for a person making the appointment only) that he or she
has seen the criminal record referred to in section 23(5)(b);
and

(d) that, to the best of his or her knowledge,—

(i) the proposed additional guardian has never been
convicted of an offence of the kind referred to in section
23(2)(d), and

(ii) there is no other reason why the proposed additional
guardian is not an eligible spouse or partner of a parent
(as defined in section 23(2)) in relation to the child.
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25 Appointments under section 23 take effect on approval
(1) An appointment under section 23 takes effect only on the
Registrar of a Family Court approving the form and
declarations referred to in section 23(5).
(2) The Registrar must not approve those documents unless,
having made all reasonable inquiries, he or she is satisfied—
(a) that the form and declarations are accompanied by the
proposed additional guardian’s criminal record (as
required by section 23(5)), and have been properly
completed and appear to be in order; and
(b) in particular, that the Family Court case-management
system appears to hold no information that, in the light
of section 22 or section 23, would prevent the
appointment.
(3) Nothing in this section requires the Registrar to inquire into
details of a conviction in the proposed additional guardian’s
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criminal record.

(4) Family Court case-management system means the system
for the time being used by the Ministry of Justice to manage,
maintain, and access Family Court case records.
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%1

Part 2 Guardianship and care of children

FH2E BRAMOTFLELOREF

Subpart 1— Guardianship: Responsibility for children, and

decisions about children

BR—FEHITHT L HEEROF EGITHET HRE

Testamentary guardians and court-appointed guardians
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26 Testamentary guardians

(1) The parent of a child may by deed or will (executed before or
after the child’s birth) appoint a person to be a testamentary
guardian of the child after the parent’s death.

(2) If, at the time of his or her death, the parent appointing a
guardian under subsection (1) is a guardian of the child, the
testamentary guardian is from that time, if he or she is 20
years of age or older, either sole guardian or a guardian in
addition to any other guardian, as the case may be.

(3) If, at the time of his or her death, the parent appointing a
guardian under subsection (1) is not a guardian of the child,
the testamentary guardian may apply to the court, and the
court may, if it thinks fit, appoint him or her as a guardian
accordingly.

(4) Despite any enactment or rule of law, a person under the age

-13 -




of 18 years may make an appointment under subsection (1).

(5) Despite section 16(1), no testamentary guardian of a child
has, just because of an appointment under this section, the
role of providing day-to-day care for the child.
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27 Court-appointed guardians

(1) The court may appoint a person as a guardian of a child,
either in addition to any other guardian or as sole guardian,
either—
(a) on an application for the purpose by any person; or
(b) on its own initiative, on making an order removing a

guardian under section 29.

(2) The court may appoint the person as a guardian of the
child—
(a) either for a specific purpose or generally; and
(b) either for a specified period or not.

(3) However, only the High Court may appoint or remove a
litigation guardian for proceedings before the High Court or
a court higher than that court, but the High Court may also
appoint or remove a litigation guardian for proceedings that
are not before the High Court or a court higher than that
court.
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Part 2 Guardianship and care of children
F2HE BRAKNFELOET
Subpart 1— Guardianship: Responsibility for children, and
decisions about children
F1HT BT LI TLI2RMEROF EBITET HRE
Termination of guardianship

BADOKT

28 Time at which guardianship ends
(1) The duties, powers, rights, and responsibilities of a guardian
of a child end when the first of the following events occurs:

(a) the child turns 18 years:

(b) the child marries or enters into a civil union:

(c) the child lives with another person as a de facto partner:

(d) the guardian is removed by an order under section 29:

(e) if the guardian was appointed under section 27(2) for a
specific period or a specific purpose, the period expires or
the purpose is achieved.

(2) However, nothing in this section affects the appointment of,
or the High Court’s powers in respect of, a litigation
guardian.
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29 Court may remove guardians
(1) On an application for the purpose by an eligible person, the
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court may make—

(a) an order depriving a parent of the guardianship of his or
her child; or

(b) an order removing from office a testamentary guardian or
court-appointed guardian; or

(¢ an order revoking an appointment of an additional
guardian made under section 23.

(2) In this section, eligible person, in relation to a child, means

any of the following persons:

(a) a parent of the child:

(b) a guardian of the child:

(c) a grandparent or an aunt or an uncle of the child:
(d) a sibling (including a half-sibling) of the child:

(e) a spouse or partner of a parent of the child:

(f) any other person granted leave to apply by the court.

(3) An order under subsection (1)(a) (that is, an order depriving
a parent of the guardianship of his or her child) must not be
made unless the court is satisfied—

(a) that the parent is unwilling to perform or exercise the
duties, powers, rights, and responsibilities of a guardian,
or that the parent is for some grave reason unfit to be a
guardian of the child; and

(b) that the order will serve the welfare and best interests of
the child.

(4) An order under subsection (1)(b) or (c) must not be made
unless the court is satisfied that the order will serve the
welfare and best interests of the child.

(5) On making an order under subsection (1), the court may also
make on its own initiative an order under section 27.
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Part 2 Guardianship and care of children
F2wE BREAAOCFELOEST
Subpart 2—Care of children: Making arrangements and resolving disputes
F28 FLEHDOEF —BRD DIER O SRR
Making arrangements

Haik s DAERK

47 Who may apply for parenting order

(1) In section 48(1), eligible person, in relation to a child, means
any of the following persons:

(a) a parent of the child:

(b) a guardian of the child:

(c) a spouse or partner of a parent of the child:

(d) any other person who is a member of the child’s family,
whanau, or other culturally recognised family group, and
who is granted leave to apply by the court:

(e) any other person granted leave to apply by the court.

(2) However, if a parent of a child has died or has been refused
contact with the child by a court, or if a parent entitled to
have contact with a child is making no attempt to have that
contact, then each of the following persons is, for the
purposes of an application for an order under section 48(1)
determining who may have contact with the child, also an
eligible person in relation to the child:

(a) the parents of that parent of the child; and

(b) a sibling of that parent of the child; and

(c) a sibling of the child.
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48 Parenting orders

(1) On an application made to it for the purpose by an eligible
person, the court may make a parenting order determining
the time or times when specified persons have the role of
providing day-to-day care for, or may have contact with, the
child.

(2) A parenting order determining that a person has the role of
providing day-to-day care for the child may specify that the
person has that role—

(a) at all times or at specified times; and
(b) either alone or jointly with 1 or more other persons.

(3) A parenting order determining that a person may have
contact with the child may specify any of the following:

(a) the nature of that contact (for example, whether it is

direct (that is, face to face) contact or some form of indirect

contact (for example, contact by way of letters, telephone

calls, or email)):

(b) the duration and timing of that contact:

(c) any arrangements that are necessary or desirable to
facilitate that contact.

(4) A parenting order may be a final order or it may be an
interim order that has effect until a specified date or event
or until the court orders otherwise.

(5) A parenting order may also be subject to any other terms or
conditions (including, without limitation, a condition
requiring a party to enter into a bond) the court determines.

(6) This section is subject to sections 50 to 52 and 60.
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49 Applications to include statement on others’ involvement
An application for a parenting order must include a statement
made by or on behalf of the applicant for the order about
whether and how the order can and should provide for any
other person or persons to have the role of providing day-to-day
care for, or contact with, the child.
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50 Parenting orders in respect of children of or over 16 years

(1) A parenting order determining the person or persons who
have the role of providing day-to-day care for a child of or
over the age of 16 years must not be made unless there are
special circumstances.

(2) An order in respect of a child under the age of 16 years
expires, so far as it relates to providing day-to-day care for
the child, when the child attains that age unless the court in
special circumstances orders otherwise on or after making
the order.

(3) Nothing in this section applies in respect of children who are
under the guardianship of the court, or affects the power of
the court to make orders in respect of the upbringing of a
child, or to appoint or remove guardians.
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51 Court must consider protective conditions in certain cases

(1) This section applies to a parenting order when—

(a) the order provides for a person (person A) to have contact
with a child; and

(b) the court is satisfied that person A has physically or
sexually abused the child or a person (person B) who has
the role of providing day-to-day care for the child.

(2) The court must consider whether the order should be subject
to conditions imposed for the purpose of protecting the safety
of person B while person A’s contact with the child takes
place (including while the child is being collected from, or
returned to, person B).

(3) This section does not limit section 48(4) or (5) or section 60.
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52 Court must consider contact arrangements in certain cases

If a court proposes to make a parenting order that does not give
a parent the role of providing day-to-day care for a child, the
court must consider whether and how the order can and should
provide for that parent to have contact with the child.
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53 Orders in proceedings under Family Proceedings Act 1980

(1) This section applies to a court if it is a Family Court hearing
or otherwise dealing with proceedings under the Family
Proceedings Act 1980 for a separation order, an order
declaring a marriage or civil union to be void ab initio, or an
order dissolving a marriage or civil union.

(2) The court may, before or by or after the principal order, make
any interim or final order it thinks fit about the role of
providing day-to-day care for, or about contact with, or about
the upbringing of, a child of the marriage or a child of the
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civil union (as defined in section 2 of the Family Proceedings
Act 1980).

(3) Section 50 applies with all necessary modifications to an
order under subsection (2), and an order of that kind may be
subject to any terms or conditions the court thinks fit.

(4) The court may, if in all the circumstances it thinks it
appropriate to do so, make an order vesting the sole
guardianship of the child in 1 of the parents, or make any
other order with respect to the guardianship of the child
that it thinks fit. However, if the court makes no order with
respect to the guardianship of the child, every person who
was a guardian of the child continues to be a guardian of
the child.

(5) Despite subsection (4), an order depriving a parent of the
guardianship of his or her child may be made under that
subsection only if the court is satisfied of the matters stated
in section 29(3)(a) and (b).

(6) An order may be made under this section, and an order made
under this section may be varied or discharged, even though
the court has refused to make the principal order or to give
any other relief sought.
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54 Orders in proceedings under Domestic Violence Act 1995
[Repealed]
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55 Content and explanation of parenting orders
(1) An order under section 48(1)—
(a) must contain an explanation, based on the precise terms

of the particular order, of—

() the effect of the order (for example, of the obligations
the order creates); and

(ii) any processes for the monitoring and review of the
order, and the means by which the order can be varied
or discharged; and

(iii) the consequences that may follow if the order is not

complied with; and

(b) without limiting paragraph (a), must be accompanied by
general information, in the prescribed form, about the
matters stated in paragraph (a)() to (iii).

(2) A lawyer acting for, or other person representing, a party to
an order under section 48(1) must explain to the party the
effect of the order.

(3) Explanations required by subsections (1)(a) and (2) must be
given in a manner and in language that the recipients of
those explanations understand.

(4) A lawyer acting for, or other person representing, a child,
must take all reasonable steps to ensure that the effect of an
order under section 48(1) is explained to the child, to an
extent and in a manner and in language that the child
understands.

(5) A failure to comply with a requirement imposed by this
section does not affect the validity of the order concerned.
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56 Variation or discharge of parenting and other orders

(1) On an application for the purpose by an eligible person, the
court may vary or discharge any of the following:

(a) a parenting order (whether the order is about the person
or persons who have the role of providing day-to-day care
for a child, or about contact with the child, or about both
of those matters):

(b) any other order about the role of providing day-to-day
care for, or about contact with, a child:

(c) an order about the upbringing of a child.

(2) On an application for the purpose by an eligible person, the
court may vary or discharge an order vesting the
guardianship of a child in 1 parent or in any other person or
persons. If the order is discharged, and no other order with
respect to the guardianship of the child i1s made,
guardianship vests in the person or persons (Gf any) who
would be the guardian or guardians if the order discharged
had not been made.

(3) In this section, eligible person, in relation to an order
relating to a child, means any of the following persons:

(a) a person affected by the order:

(b) a person acting on behalf of the child.

(4) Subsections (1) and (2) apply to orders of the kind referred to
in those subsections whether or not the orders were made
after the commencement of this Act, but nothing in those
subsections applies to—

(a) any order under the Children, Young Persons, and Their
Families Act 1989; or

(b) any interim order or adoption order under the Adoption
Act 1955.

(5) Subsection (2) does not limit section 29.
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57 Procedure if child’s parents are parties to interim order

(1) If the parents of a child are parties to an interim order and,
under the order, each of them has either the role of providing
day-to-day care for, or contact with, the child,—

(a) the order ceases to have effect (if it has not ceased to have
effect sooner) on the following date:
() the date that is 1 year after the day on which the order
is made (the specified date); or
(i) a later date the court appoints, before or after the
specified date, on an application for the purpose under
this subsection before the specified date; and
(b) the parents must take all reasonable steps to obtain a
final order as soon as practicable.

(2) In making an order as to costs, the court may have regard to
a failure to comply with subsection (1)(b); but nothing in this
subsection limits the court’s powers under section 142.

(3) The court must, as soon as practicable, assign a date that is
within the next 3 months as the date for a hearing on
whether a final order should be substituted for the interim
order if—

(a) an interim order is made on an application with notice or
an application without notice; and

(b) the parents of a child are parties to the order and, under
it, one of them (parent A) has neither the role of
providing day-to-day care for, nor contact with, the child.

(4) However, if the interim order referred to in subsection (3)(a)
was made on an application without notice, parent A may
notify the court that he or she wishes to be heard on whether
a final order should be substituted for that interim order
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and, if he or she does so, the Registrar of the court must, as
soon as practicable, assign a hearing date that is—
(a) as soon as practicable; and
(b) unless there are special circumstances, within 42 days
after parent A’s notice is received by the court.
(5) In this section, interim order means—
(a) an interim parenting order under section 48(1); or
(b) an interim order under section 53(2).
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Part 2 Guardianship and care of children

FH2E BRAMOTFELORE

Subpart 2—Care of children: Making arrangements and resolving disputes

2

T8 OEE — Bk D OVERK O 4k
Cases involving violence

BN R

58 Interpretation

In this section and sections 59 to 62, unless the context
otherwise requires,—

allegation of violence, in relation to a party to proceedings,
means an allegation that that party has physically or sexually
abused—

(a) another party to the proceedings; or

(b) a child who is the subject of the proceedings; or

(¢) a child of the family

approved provider means a supervised contact service provider
who is—

(a) approved—

(i) by the chief executive as a Community Service under
section 403 of the Children, Young Persons, and Their
Families Act 1989; or

(ii) by the Secretary; or

(iii) by an officer of the court appointed under section 8(2) of

the Family Courts Act 1980; and

(b) nominated by the court or Registrar for the particular case

child of the family, in relation to any proceedings, means—

(a) a child of the applicant and the respondent, or of either of
them; or

(b) any child who was a member of the family of the applicant
and the respondent, or either of them, immediately before
the commencement of the proceedings

protection order means—

(a) a protection order, including a temporary protection order,

made under section 14 of the Domestic Violence Act 1995:

(b) a protection order made under section 123B of the

Sentencing Act 2002

supervised contact means direct (that is, face to face) contact

between a party and a child, being contact that occurs—

(a) under the supervision of an approved provider; or

(b) in the immediate presence of a person approved by the court
(for example, a relative, a friend of the family of the child, or
any other person whom the court considers suitable)

violent party means a party to the proceedings against whom—

(a) there is currently in force a protection order for the
protection of any of the following persons:

(i) another party to the proceedings:

(ii) a child who is the subject of the proceedings:

(iii) a child of the family; or
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(b) an allegation of violence is made that, on the basis of the
evidence presented by, or on behalf of, the parties to the
proceedings (without the court being required to make
inquiries on its own initiative), the court is satisfied is
proved
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59 Application of section 60

(1) Section 60 applies to proceedings—

(a) relating to an application under this Act for any of the
following:

(i) an order about the person or persons who have the role of
providing day-to-day care for a child:
(ii) an order about contact with a child:
(iii) the variation or discharge of, or of any condition of, an
order in subparagraph (i) or subparagraph (ii); and

(b) in which there is a violent party.

(2) Section 60 applies to proceedings specified in subsection (1)
whether or not those proceedings also relate to any other
matter (whether arising under this Act or any other
enactment).
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60 Procedure for dealing with proceedings in section 59(1)
(1) [Repealed]
(2) [Repealed]
(3) In proceedings to which this section applies in accordance
with section 59 (the proceedings), the court must not make—
(a) an order giving the violent party the role of providing
day-to-day care for the child to whom the proceedings
relate; or

(b) any order allowing the violent party contact (other than
supervised contact) with that child.

(3A) Subsection (3) is subject to subsection (4).

(4) In the situation in subsection (3), the court may make an
order in subsection (3)(a) or (b) if, after complying with
section 61, the court is satisfied that the child will be safe
while the violent party—

(a) provides day-to-day care for the child; or (as the case may
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be)
(b) has contact with the child.

(5) If, in the situation in subsection (3), the court is not satisfied
as provided in subsection (4), it may make an order for
supervised contact between the child and the violent party,
and, if it does so, the court must specify in the order whether
the supervised contact is to occur—

(a) under the supervision of an approved provider; or

(b) in the immediate presence of a person approved by the
court (for example, a relative, a friend of the family of the
child, or any other person whom the court considers
suitable).

(6) [Repealed]

FO60%& (FEHIFE1HIIBITZFHEIDEK O BEOHEE)
H1IE HIBR
H2IH  HIBR
W3 59K (OFKL) (Lo TARENEH S ILD FHilc
BT, jﬂﬁ‘”Fﬁ IRDOKFDmE RS LTI B,
(a) Y% FHilC Fa‘éﬂ»ﬂ“é%@ﬁfz@%ﬁ&“ |2 Z 100702 M
W25 2 5ma, HLLIT
(b) &ﬁ%@é%ﬁ LEDFED (EETOmRERGID)
ﬁ/\/\/uu%mu&)é&b%@énnn
HBAIH FHIHIFA4HIILENI BDET D,
B4 O SHTRINTWDORWAAETTEY, BRI/ YE
BN
(a) FOFICHADHEEZITo TS, HLLIT BEIck-
Tid).
(b) ZDOTELEHAIRMELTWVWD
FROIZIBWNT, FHFTIEE 61 FOBEIZ LI > T, %@%ﬁﬁ
ETHAHH ZLEMETIHAICE. B 3 H (a) 5T (b) &

WORENTWAMBERGTTDHI ENTE S,

B 5IH FH 3SHOWRIIZH S L XIT, BHFNE 4 HTHESH
TWbHZ k| %E%%TﬁmﬁAii %@%k%@%ﬁm@é
HELEOMIZER TOHSRMERD MO ERETH I &75*
x5, o, TOX T HEEICE,. FHHPHEZE OMmAITEE
TOHEAZTRNIR DL ZDOUWNT D 7§>/T?—vﬁifﬂf7?j’)2}’b5%@k
T HMENERFE LRIV 5720,

(a) ARSI a A X —D-E FTiTbild,

(b) FHFTIZ L VAR INT=E (2L 21E, BBLEDFOFE
EORKNIEHFTNELTH D LB X DMOE) ONLED
TTCiThis,

% 6IE  HIbR

61 Matters relevant to question in section 60(4)

In considering, for the purposes of section 60(4), whether a child
will be safe if a violent party provides day-to-day care for, or has
contact (other than supervised contact) with, the child, the court
must, so far as is practicable, have regard to the following
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matters:

(a) the nature and seriousness of the violence used:

(b) how recently the violence occurred:

(c) the frequency of the violence:

(d) the likelihood of further violence occurring:

(e) the physical or emotional harm caused to the child by the
violence:

(f) whether the other party to the proceedings—

(i) considers that the child will be safe while the violent party
provides day-to-day care for, or has contact with, the child;
and

(ii) consents to the violent party providing day-to-day care for,

or having contact (other than supervised contact) with, the
child:
(g) any views the child expresses on the matter (as required by
section 6):
(h) any steps taken by the violent party to prevent further
violence occurring:
(i) all other matters the court considers relevant.
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61A Court may make orders to ensure safety of child in other
cases
(1) This section applies if—
(a) there are proceedings before the court relating to any of
the kinds of application specified in section 59(1)(a); and
(b) section 60 does not apply to the proceedings because—
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() the court is not satisfied that an allegation of violence
(as defined in section 58) is proved; and
(ii) there is not otherwise a violent party (as defined in
section 58) to the proceedings.
(2) If the court is satisfied that there is a real risk to the safety
of a child, the court may make any order under this Act that
it thinks fit in order to ensure the safety of the child.
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62 Costs of formal supervised contact

(1) This section applies only to supervised contact that is
ordered under section 60(5) and supervised by an approved
provider.

(2) The number of sessions of the contact that will be funded out
of public money must be determined in accordance with
regulations made under section 147(2)(a) or, in the absence
of regulations of that kind, by the Registrar or the court.

(3) Fees in respect of the contact—

(a) must be determined in accordance with regulations made
under section 147(2)(b) or, in the absence of regulations of
that kind, by the Registrar or the court; and

(b) are payable out of public money appropriated by
Parliament for the purpose.

#62% (EXREETOESRMICHr»EEA)

B1HE ARFITIESFEELHHIZLIEZDN T L HiL, M oER
N7 o F—2 XY EREINDEE TORSZICK L TO
HiEA S5,

2 AENLOEERMEZIT DD L D RIEARED EH
Bux, 147558 2T (a) FICESWTRESNDHANC LA
ST, HLLIFZD LD BN N EEIT, GRAEFTD) BEE
7RV UIEECHIFTIC L D IRE SR IT R 5720,

F3WH DL RmARANIC T 8 HIX.

(a) 2 147 55 2 T (b) HIZHEASWTHRESINDHANZ LT

-31-




MDoT, HLLIXFZFDO L > AN nBEE L. (EHPT
D) BEE IEHFTIC LV RESNRTNIE R 6T, 2
N

(b) FHEENFORMBIOTOITER LT X bILS,

Part 2 Guardianship and care of children

FH2E BRAMOFELORE

Subpart 2—Care of children: Making arrangements and resolving disputes

2

T & DOEE — D OVER M O G fift i
Offences
LIAT 2

78 Contravening parenting order

(1) Every person commits an offence and is liable on summary
conviction to the penalty stated in subsection (2) who,
without reasonable excuse and with intent to prevent a
parenting order from being complied with, contravenes, or
prevents compliance with, the parenting order.

(2) The penalty is imprisonment for a term not exceeding 3
months, or a fine not exceeding $2,500.

(3) Nothing in this section limits the power of a court to punish
a person for contempt of court.

%18 % (BEMMERN

B 1 FEAOREMBRS LTEEMSICRT A2 Z L2055
MuEH->T, BEEMOICERKTH L, HLIIZZNIZLEnb
FTICWD Z EIFIFEITA L R0 | FERIC X T IT T 5 HHIC
BWTEOEMLEZMbh, §2HETEDAHEN LTS 5,

% 2H TOMENL 3 AZBZ 72 WM OEEF T 2,500 = =
—V—F K KAEZBZROFEHTOEIETH D,

%3 T ARFOHEIT, BHFTBIEEMmEIE TN E ST 5 HER
WZHIBRZ N2 5 & D TiE7ew,

80 Taking child from New Zealand

Every person commits an offence and is liable on summary

conviction to a fine not exceeding $2,500, or to imprisonment for

a term not exceeding 3 months, or to both, who, without the

leave of the court, takes or attempts to take any child out of

New Zealand—

(a) knowing that proceedings are pending or are about to be
commenced under this Act in respect of the child; or

(b) knowing that there is in force an order of a court (including
an order registered under section 81) giving any other
person the role of providing day-to-day care for, or contact
with, the child; or

(c) with intent to prevent an order of a court (including an order
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registered under section 81) about the role of providing day-
to-day care for, or about contact with, the child, from being
complied with.
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Part 2 Guardianship and care of children

H2E BAMOTFELOREF

Subpart 4—International child abduction

H 4 EERR e OB
Preliminary provisions

AT 3C

94 Purpose of this subpart

The purpose of this subpart is to—

(a) implement in New Zealand law the Hague Convention on
the Civil Aspects of International Child Abduction; and

(b) provide for related matters; and

(c) replace the Guardianship Amendment Act 1991.
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95 Interpretation
In this subpart, unless the context otherwise requires,—
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applicant means a person by whom or on whose behalf an

application has been made under section 102 or, as the case

requires, section 103 or section 105 or section 112 or section 113

Authority means the Central Authority for New Zealand

designated by section 100(1)

Central Authority has the meaning it has in the Convention

child means a person under the age of 16 years

Contracting State means a country that, under section 98, is a

Contracting State

Convention means the Convention on the Civil Aspects of

International Child Abduction signed at The Hague on 25

October 1980, a copy of which is set out in Schedule 1

habitual residence, in relation to a Contracting State that in

matters relating to the custody of children has 2 or more

systems of law applicable in different territorial units, means
habitual residence in a territorial unit of that State

law means,—

(a) in relation to a Contracting State that in matters relating to
the custody of children has 2 or more systems of law
applicable in different territorial units, the law of the
territorial unit of that State in which the relevant child
habitually resides:

(b) in relation to a Contracting State that in matters relating to
the custody of children has 2 or more systems of law
applicable to different categories of persons, the legal system
specified by the law of that State

person includes any institution or other body having rights of

custody in respect of a child

removal, in relation to a child, means the wrongful removal or

retention of the child within the meaning of Article 3 of the

Convention

rights of access include—

(a) the right to visit a child (for example, under an order for
contact made under this Act); and

(b) the right to take a child for a limited period of time to a place
other than the child’s habitual residence (for example, under
an order for contact made under this Act)

rights of custody has the meaning given to it by section 97

United Nations International Covenants on Human Rights

means the following, adopted by the General Assembly of the

United Nations on 16 December 1966:

(a) the International Covenant on Civil and Political Rights:

(b) the International Covenant on Economic, Social, and
Cultural Rights.
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96 Application of this subpart

This subpart, in so far as it applies to the removal of children,
applies only to removals occurring after the commencement, on
1 August 1991, of the Guardianship Amendment Act 1991.
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97 Rights of custody defined

For the purposes of this subpart, rights of custody, in relation to
a child, include the following rights attributed to a person,
institution, or other body, either jointly or alone, under the law
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of the Contracting State in which the child was habitually

resident immediately before the child’s removal or retention:

(a) rights relating to the care of the person of the child (for
example, the role of providing day-to-day care for the child);
and

(b) in particular, the right to determine the child’s place of
residence.
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98 Contracting States

Subject to Articles 39 and 40 of the Convention, for the purposes
of this subpart, the Contracting States (other than New
Zealand) are those countries in respect of which the Convention
1s for the time being in force for New Zealand.
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99 Certificates as to Contracting States

(1) This section applies to a certificate signed by the Secretary
of Foreign Affairs and Trade and stating—

(a) that a specified country is or is not a country in respect of
which the Convention is in force as between that country
and New Zealand; and

(b) where applicable, that there is in effect, in respect of any
specified provision of the Convention, a reservation made
by any Contracting State under Article 42 of the
Convention.

(2) The certificate must, for all purposes, be treated as
conclusive evidence of the matters stated in it unless the
contrary is proved by the production of another certificate
issued—

(a) for the purposes of this section; but

(b) after the certificate was issued.
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100 Central Authority for New Zealand

(1) The Secretary is the Central Authority for New Zealand, and
for that purpose the Secretary has all the duties, may
exercise all the powers, and must perform all the functions,
that a Central Authority has under the Convention.

(2) The Secretary must not be made subject to any order to pay
costs in relation to the exercise or performance, by the
Secretary, of any of the Secretary’s duties, powers, or
functions as the Authority.
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101 Courts having jurisdiction to entertain applications under

Convention

(1) The duties, powers, and functions that, under the
Convention, are conferred or imposed on the judicial
authorities of a Contracting State must, in New Zealand, be
exercised or performed by a Family Court or a District
Court.

(2) Every Family Court and every District Court has the
jurisdiction, and has and may exercise the powers, that is or
are reasonably necessary or expedient to enable the court to
carry out its functions and duties under the Convention.

(3) Subsection (2) is subject to this subpart and to any rules
made under section 146(4).
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Part 2 Guardianship and care of children
F2HE BRAKNFELOET
Subpart 4—International child abduction
%4 EERAR R OB
Application for return of child
FDEIEDTZDDHNLT

102 Child abducted from New Zealand

(1) A person may apply in writing to the Authority to have his or
her claim transmitted to a Contracting State other than New
Zealand if the person claims—

(a) that a child has been removed from New Zealand to that
other Contracting State; and

(b) that the child was removed from New Zealand to that
other Contracting State in breach of that person’s rights
of custody in respect of the child; and

(c) that at the time of the removal those rights of custody
were actually being exercised by that person, or would
have been so exercised but for the removal; and

(d) that the child was habitually resident in New Zealand
immediately before the removal.

(2) Every application under subsection (1) must be in the form
prescribed by rules made under, or referred to in, section
146.

(3) If the Authority is satisfied that an application made under
subsection (1) is in accordance with the requirements of the
Convention, the Authority must take on behalf of the
applicant any action required to be taken by the Authority
under the Convention.
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103 Child abducted to New Zealand
(1) The Authority must take action under the Convention to
secure the prompt return of the child to a Contracting State
other than New Zealand if the Authority receives, in respect
of a child, an application claiming—
(a) that the child is present in New Zealand; and
(b) that the child was removed from that other Contracting
State in breach of the applicant’s rights of custody in
respect of the child; and
(c) that at the time of the removal those rights of custody
were actually being exercised by the applicant, or would
have been so exercised but for the removal; and
(d) that the child was habitually resident in that other
Contracting State immediately before the removal.
(2) Subsection (1) is subject to sections 104 and 123.
(3) In particular, the Authority must take or cause to be taken
all appropriate measures—
(a) to discover where the child is; and
(b) to ensure the safety of the child and prevent prejudice to
any interested party; and
(c) to secure the voluntary return of the child to that other
Contracting State, or to bring about an amicable
resolution of the issues; and
(d) to facilitate the making of an application under section
105 by, or on behalf of, the applicant.
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104 Authority may request further information

(1) The Authority may return the application concerned to the
applicant or the Central Authority by which it was
transmitted, and may request that the information or
documents concerned be made available, if—

(a) an application to which section 103(1) applies is received
by the Authority; and

(b) the application—

(i) does not contain the information specified in
subsection (2); or

(i1) is not accompanied or supplemented by the
documents referred to in subsection (3); and

(c) the Authority considers that the fact that the application
does not contain that information or is not accompanied
or supplemented by those documents is likely to seriously
impair the ability of the Authority to carry out its duties
in respect of the application.

(2) The information referred to in subsection (1)(b)(i) is—

(a) information concerning the identity of the applicant, the
child, and the person alleged to have removed the child:

(b) the date of birth of the child:

(c) the grounds on which the applicant’s claim for the return
of the child is based:

(d) information relating to the whereabouts of the child and
the identity of the person with whom the child is
presumed to be.

(3) The documents referred to in subsection (1)(b)(ii) are—

(a) an authenticated copy of any decision, agreement, or
other document, if it is relevant to the application:

(b) a certificate or affidavit concerning the relevant law of
the Contracting State of the child’s habitual residence,
being a certificate or affidavit from the Central Authority
of that State, or from any other competent authority of
that State, or from any qualified person.
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105 Application to court for return of child abducted to New

Zealand

(1) An application for an order for the return of a child may be
made to a court having jurisdiction under this subpart by, or
on behalf of, a person who claims—

(a) that the child is present in New Zealand; and

(b) that the child was removed from another Contracting
State in breach of that person’s rights of custody in
respect of the child; and

(c) that at the time of that removal those rights of custody
were actually being exercised by that person, or would
have been so exercised but for the removal; and

(d) that the child was habitually resident in that other
Contracting State immediately before the removal.

(2) Subject to section 106, a court must make an order that the
child in respect of whom the application is made be returned
promptly to the person or country specified in the order if—
(a) an application under subsection (1) is made to the court;

and
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(b) the court is satisfied that the grounds of the application
are made out.

(3) A court hearing an application made under subsection (1) in
relation to the removal of a child from a Contracting State to
New Zealand may request the applicant to obtain an order
from a court of that State, or a decision of a competent
authority of that State, declaring that the removal was
wrongful within the meaning of Article 3 of the Convention
as it applies in that State, and may adjourn the proceedings
for that purpose.

(4) A court may dismiss an application made to it under
subsection (1) in respect of a child or adjourn the proceedings
if the court—

(a) is not satisfied that the child is in New Zealand; or
(b) is satisfied that the child has been taken out of New
Zealand to another country.
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106 Grounds for refusal of order for return of child

(1) If an application under section 105(1) is made to a court in
relation to the removal of a child from a Contracting State to
New Zealand, the court may refuse to make an order under
section 105(2) for the return of the child if any person who
opposes the making of the order establishes to the
satisfaction of the court—

(a) that the application was made more than 1 year after the
removal of the child, and the child is now settled in his or
her new environment; or

(b) that the person by whom or on whose behalf the
application is made—

(i) was not actually exercising custody rights in respect of
the child at the time of the removal, unless that person
establishes to the satisfaction of the court that those
custody rights would have been exercised if the child
had not been removed; or

(ii) consented to, or later acquiesced in, the removal; or

(c) that there is a grave risk that the child’s return—

(i) would expose the child to physical or psychological
harm; or

(ii) would otherwise place the child in an intolerable

situation; or

(d) that the child objects to being returned and has attained
an age and degree of maturity at which it is appropriate,
in addition to taking them into account in accordance
with section 6(2)(b), also to give weight to the child’s
Views; or

(e) that the return of the child is not permitted by the
fundamental principles of New Zealand law relating to
the protection of human rights and fundamental
freedoms.

(2) In determining whether subsection (1)(e) applies in respect
of an application made under section 105(1) in respect of a
child, the court may consider, among other things,—

(a) whether the return of the child would be inconsistent
with any rights that the child, or any other person, has
under the law of New Zealand relating to refugees or
protected persons:

(b) whether the return of the child would be likely to result
in discrimination against the child or any other person on
any of the grounds on which discrimination is not
permitted by the United Nations International
Covenants on Human Rights.

(3) On hearing an application made under section 105(1) in
respect of a child, a court must not refuse to make an order
under section 105(2) in respect of the child just because
there is in force or enforceable in New Zealand an order
about the role of providing day-to-day care for that child, but
the court may have regard to the reasons for the making of
that order.
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107 Applications to be dealt with speedily

(1) A court to which an application under section 105(1) is made
must, so far as practicable, give priority to the proceedings
in order to ensure that they are dealt with speedily.

(2) Subsection (3) applies to an application made to a court
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under section 105(1) in respect of a child if the application is
not determined within the period of 6 weeks commencing on
the date on which the application is made.

(3) The Authority may, and must if requested by the applicant
or the Central Authority of the Contracting State from which
the child was removed, request the Registrar of the court to
supply a statement of the reasons why the application has
not been determined within that period, and the Registrar
must, as soon as practicable, supply the statement to the
Authority.

(4) The Authority must send a copy of the statement to the
applicant or, as the case may require, the Central Authority
of the relevant Contracting State.
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108 Interim powers

A court to which an application under section 105(1) is made
may, at any time before the application is determined, give any
interim directions it thinks fit for the purpose of securing the
welfare and best interests of the child concerned or of
preventing changes in the circumstances relevant to the
determination of the application.
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109 No order or decision about role of providing day-to-day care

for child to be made until application determined

(1) A court to which an application under section 105(1) is made
in respect of a child—
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(a) must not, while those proceedings are pending, make any
order or decision about the role of providing day-to-day
care for that child in any other proceedings that are
before that court (whether those proceedings were
commenced before, after, or at the same time as, the
application was made); and

(b) may adjourn those other proceedings pending the
determination of the application.

(2) Subsection (1)(a) does not limit or affect the court’s power
under section 108 to give interim directions.
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110 Contact with, and role of providing day-to-day care for,
child, if application dismissed

If a court to which an application under section 105(1) is made
in respect of a child refuses to make an order under section
105(2) for the return of the child, the court may, on an
application for the purpose by a party to the proceedings or on
its own initiative, make any interim or final parenting order
that it thinks fit with respect to the child.
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111 Request for declaration that child wrongfully removed

A court that has jurisdiction under this subpart may, if
requested by the Central Authority of another Contracting
State, make an order declaring that the removal of a child from
New Zealand to that Contracting State was wrongful within the
meaning of Article 3 of the Convention.
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Part 2 Guardianship and care of children
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Subpart 4—International child abduction
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112 Child outside New Zealand

(1) A person may apply in writing to the Authority to have his or
her claim transmitted to a Contracting State other than New
Zealand if the person claims—

(a) to have rights of access in respect of a child; and

(b) that the child is habitually resident in a Contracting
State; and

(c) that the child is present in the Contracting State other
than New Zealand.

(2) Every application under subsection (1) must be in the form
prescribed by rules made under, or referred to in, section
146.

(3) If the Authority is satisfied that an application made under
subsection (1) is in accordance with the requirements of the
Convention, the Authority must take on behalf of the
applicant any action required to be taken by the Authority
under the Convention.
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113 Child in New Zealand

The Authority must make any arrangements that may be
appropriate to organise or secure the effective exercise of the
applicant’s rights of access if the Authority receives, in respect
of a child, an application in which the applicant claims—

(a) to have rights of access in respect of a child; and

(b) that the child is habitually resident in New Zealand; and
(c) that the child is present in New Zealand.
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