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A/RES/69/292, 19 June 2015

1. The Problem
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2. What use of marine genetic resources?

Example of “soil” genetic resources

Press Release, the 
2015 Novel Prize 
in Physiology or 
Medicine
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2. What use of marine genetic resources?
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3. What use of marine genetic resources?

Jean Guézennec, Bactéries marines et biotechnologies, Paris, Quæ, 2014, p. 101.
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3. What use of marine genetic resources?

Arianna Broggiato et al., “Fair and equitable sharing of benefits from the utilization 
of marine genetic resources in areas beyond national jurisdiction”, Marine Policy, 
No. 49, 2014, p. 176, p. 184.
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Co-Chairpersons’ summary of discussions, Ad Hoc Open-ended Informal 
Working Group, 16 March 2010, A/65, 68.

3. Why benefit sharing?
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3. Why benefit sharing?

Ten countries own 90% of the patent claims on 
marine microorganisms, with three of them (USA, 
Germany and Japan) owing 70% of the total.

S. Arnaud-Haond et al., “Marine biodiversity and gene patents”, Science
2011: 331 (6024): 1521-2.

[T]he question of the role played by patents in the 
context of benefit-sharing [is] of paramount 
importance to countries that could not conduct 
marine research on their own.

Intersessional workshops, May 2013, A/AC.276/6, para. 42.
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4. What are the “benefits” to be shared?

1. Monetary benefits: Patents

- A patent provides the holder with an exclusive right to an invention for 
a limited period of time.

- Available for any inventions, whether products or processes, in all 
fields of technology, provided that:

- they are new;
- they involve an inventive step; and
- they are capable of industrial application [TRIPs, Art. 27(1)]

- Microorganisms isolated from naturally occurring substance may be 
patented.

2. Non-monetary benefits: Technology transfer / 
cooperation
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5. Where should the question be discussed?

WTO, Review of the Provisions of Article 27.3(B), Note by the Secretariat, 
9 March 2006, IP/C/W/369/Rev.1.
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Article 3: Disclosure requirement
Article 8: Due diligence

No reference to BBNJ

5. Where should the question be discussed?
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Nagoya Protocol on Access to Genetic Resources and the Fair 
and Equitable Sharing of Benefits Arising from Their Utilization to 
the Convention on Biological Diversity (entered into force in 2014)

5. Where should the question be discussed?
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Synthesis of the Online Discussions on Article 10 of the Nagoya Protocol on 
Access and Benefit-sharing, 8 January 2014, UNEP/CBD/ICNP/3/INF/4.

Convention on Biological Diversity

5. Where should the question be discussed?
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Final Report of the Thirty-eight Antarctic Treaty Consultative Meeting, 
June 2015.

5. Where should the question be discussed?
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6. How should the benefits be shared?

1.“kick-off” problem: disclosure of origin

2.Possible mechanisms
(a) Open innovation approach
(b) IP protection + trust fund

3.Monitoring mechanism & dispute 
settlement procedure
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6. How should the benefits be shared?

1. “Kick-off” problem: disclosure of origin

Applicants should be obliged to disclose that they 
obtained the MGRs in question in ABNJ.

The consequences for lack of disclosure:

- invalidity of the patent?

- unenforceability of the patent in infringement 
cases?
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6. How should the benefits be shared?

2. Possible mechanisms
(a) Open innovation approach
- A radical approach: denial of patentability

- A moderate approach: a patent version of “copyleft”?

○ Everyone can use the data or information

× No use for developing States having no cutting-edge 
pharmaceutical or chemical industry

× Little incentive for innovation?

× Encourages false declarations?
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6. How should the benefits be shared?

2. Possible mechanisms
(b) IP protection + trust fund

Developers of a commercial product using MGRs from 
ABNJ are required to pay royalties to the Fund.

The Fund would be used to protect BBNJ.

Who should manage the Fund? ISA?

See e.g. Eve Heafey, “Access and Benefit Sharing of Marine Genetic Resources from 
Areas beyond National Jurisdiction”, Chicago Journal of International Law, vol. 14, 
2014, p. 493.
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6. How should the benefits be shared?

3. Monitoring mechanisms and dispute settlement 
procedures

How to monitor whether the obligation to disclosure 
the origin is implemented?

What kind of dispute settlement procedures in cases 
where sanctions (invalidity or unenforceability of the 
patent) are imposed?


