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Divorce Act R.S.C. 1985, c. 3 (2nd Supp.)
RiERETR

INTERPRETATION
RIS

Definitions

2. (1) In this Act,

EE
21 AKEIZBWT, kOEBYEET 5D,

“age of majority”
“age of majority”, in respect of a child, means the age of majority as determined by the laws of the
province where the child ordinarily resides, or, if the child ordinarily resides outside of Canada,

eighteen years of age;

(RRAEEH)
RBNFEMRIE T OEBITHONIEIC L B, FRIF X LUIMME R ZAT 5561, 18 8%
bHo THAF LT D,

“appellate court”
“appellate court”, in respect of an appeal from a court, means the court exercising appellate

jurisdiction with respect to that appeal;

(LAREHFT)
R D BT EAREHIFT S 05

“applicable guidelines”

“applicable guidelines” means
(a) where both spouses or former spouses are ordinarily resident in the same province
at the time an application for a child support order or a variation order in respect of a
child support order is made, or the amount of
a child support order is to be recalculated pursuant to section 25.1, and that province
has been designated by an order made under subsection (5), the laws of the province
specified in the order, and

(b) in any other case, the Federal Child Support Guidelines;

(FA RFA V)




FEOFEIIRDOHTA RTA HED
(@ FOEBEICHTAMOEOHEN., FLUILTOMESDOEEOHESNL, XX
2550 LICH> THOEBRICHT Dmm OFEDBEIEDH N4 LT2K R T,
B XX eBRE DR F Rl — DI EJERFT A2 A L TR Y | 5 HIZHK-S<
MFIC L THRESINTINTHLHEIE, ZoMRICL s THRESATZMND
ERRICHES
(b) TNLADEEIE, FORBHICETLEMIA BT A WD

“child of the marriage”

“child of the marriage” means a child of two spouses or former spouses who, at the material time,
(a) is under the age of majority and who has not withdrawn from their charge, or
(b) is the age of majority or over and under their charge but unable, by reason of
illness, disability or other cause, to withdraw from their charge or to obtain the

necessaries of life;

(B & 5F)
I K27 L1, S ORER T, Bl UITTEABRE O 5 O 7 TIRO W INITEEY
ToHHEEND,
(@) REEH T, DOREO T 2N TV WE
(b) AL ETHRIFD TITH Y | B, HIRBEEZOMOIR T, WO T4
BENTIZ, BOBH THEIEEZ T ENTERVE

“child support order”

“child support order” means an order made under subsection 15.1(1);

(FOEBFEICHET M)
FOERBEICHT 2G5 L. 155D 1D 1HEIESETEINIGEEWVD,

“corollary relief proceeding”
“corollary relief proceeding” means a proceeding in a court in which either or both former spouses

seek a child support order, a spousal support order or a custody order;

(FTRERT B FHEE)
FHRER R Fhe & L3, —HUIRG OThRLBE DS, FORBHIHET Haa. BilE D
PREICEET o et L TR T 2R R T2 8HFHE 20D,

“court”

“court”, in respect of a province, means




(a) for the Province of Ontario, the Superior Court of Justice,
(a.1) for the Province of Prince Edward Island or Newfoundland, the trial division of
the Supreme Court of the Province,
(b) for the Province of Quebec, the Superior Court,
(c) for the Provinces of Nova Scotia and British Columbia, the Supreme Court of the
Province,
(d) for the Province of New Brunswick, Manitoba, Saskatchewan or Alberta, the
Court of Queen’s Bench for the Province, and
(e) for Yukon or the Northwest Territories, the Supreme Court, and in Nunavut, the
Nunavut Court of Justice,
and includes such other court in the province the judges of which are appointed by the Governor
General as is designated by the Lieutenant Governor in Council of the province as a court for the

purposes of this Act;

(FHIAT)
ZNZENOHNT IO THAHFT & TR OBHFT 20 D
(@ A2 VA« EArFHIFT (the Superior Court of Justice)
@l YV AT RU—KRT7A Ty FIRiZ=a2—7 7> F7 2 B
BePIFT O 3255R  (the trial division of the Supreme Court of the Province)
(b) 7 7 M B EHFT (the Superior Court)
(€ /A2 TINKOT VT 4y aaa BTN N EEEFT (the
Supreme Court of the Province)
M) =2—TF R4 v M, = kSN, FZBT 2T M UET LA
SN NI B A FJEEHIFT (the Court of Queen’s Bench for the Province)
(6) =— a3 UML) — AT = 2 MEM « Fm#HFT (the Supreme Court)
X7 7 MENIZIBWTIEL, X T 7 MRHEIFT (the Nunavut Court of Justice)
EHIC, WEIC L > THEMENTEEHERET 2T, NERS ORIREICE W AEOH
BIDI D DIFHIFT & L THRE SN oBHFT b Bt b & T 5,

“custody”

“custody” includes care, upbringing and any other incident of custody;

(EREHD)
ReAHEIL, AR, TR ORISR 5 2 OO TR & ST,

“custody order”

“custody order” means an order made under subsection 16(1);
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Bt m &, 16 R 1HICESE TSN MBE 9,

“divorce proceeding”
“divorce proceeding” means a proceeding in a court in which either or both spouses seek a divorce

alone or together with a child support order, a spousal support order or a custody order;

(HErEFHEE)
B T L3, — UG ORMEE D, BESOFEROZ, I OERFEIZET o
T BEEOHREICET S5, L IIE#EMS & & BICHIE O R E T o BN T

2D,

“Federal Child Support Guidelines”

“Federal Child Support Guidelines” means the guidelines made under section 26.1;

(FORFBRICETIERTA KF14)
FOEBFBEIZET DA A RT7 A4 Ei1E, 26 5D LICESEEREINT-HA RTA4 0D
ZEEWD,

“provincial child support service”
provincial child support service” means any service, agency or body designated in an agreement

with a province under subsection 25.1(1);

HDOFDEEEIZET 39— R)
INOTFOBRBFEIZET L2V —EALE, 55010 1HICHESE, MEDOTRDIZL-T
BEIh— A, TERER X ITERRZ V9,

“spousal support order”

“spousal support order” means an order made under subsection 15.2(1);

(BEA DRF BT 5 M)
BB E ORICET AMA 1T, 15656020 1HIZESE TEANAMAE VI,

“spouse”

“spouse” means either of two persons who are married to each other;

(BfBA)
FfBE ST, IS L TV ZADONDOWFNN—HDEE NI,




“support order”

“support order” means a child support order or a spousal support order;

(FRBICBT 2 0E)
PREICEET oMm & 1d, FORBHRICHET 265 UIRMEE OKRBIZET M52V 9,

“variation order”

“variation order” means an order made under subsection 17(1);

(EET)
ERmT LT, 17 R 1IBEIESE TINLDMBTEN D,

“variation proceeding”
“variation proceeding” means a proceeding in a court in which either or both former spouses seek

a variation order.

(EEFHEE)
EHFHEE LI13, TRBE O —HUIRG R, EEMm2iERT 28U FmE 200,

Child of the marriage
(2) For the purposes of the definition “child of the marriage” in subsection (1), a child of two
spouses or former spouses includes

(a) any child for whom they both stand in the place of parents; and

(b) any child of whom one is the parent and for whom the other stands in the place of

a parent.

BRI L 51
21 1IEIZBT D THSHIZ L D) OERITBW T, BT ORMEE ST elABE O,
WDOTRTOENREEND,

(@) BLOSNIFZNDHHED T

(b) —FHiFBTHY., b H—HEFBIRD LTI DBHEDT

Term not restrictive

(3) The use of the term “application” to describe a proceeding under this Act in a court shall not be
construed as limiting the name under which and the form and manner in which that proceeding may
be taken in that court, and the name, manner and form of the proceeding in that court shall be such

as is provided for by the rules regulating the practice and procedure in that court.
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3IH AEICBIAEMTHRE AT H7201C TR L0 FHFEMER ST D28,
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ldem

(4) The use in section 21.1 of the terms “affidavit” and “pleadings” to describe documents shall not
be construed as limiting the name that may be used to refer to those documents in a court and the
form of those documents, and the name and form of the documents shall be such as is provided for

by the rules regulating the practice and procedure in that court.

ATH 2140 1B EmMERAT A0 TEERE] RO T5HFREEm &) H
FEAFEHINTWDR, ZVUIYFEH T OEI R REOETOTBREZE R T H7-DICH
WHIL) DAMIZIRESND LML TR 6T, FEFEOAFR, FIEROBRIT, Lk
FHCB T D EBROTHME 2 HETIL— ML TEDLA TS LD LT 5,

Provincial child support guidelines

(5) The Governor in Council may, by order, designate a province for the purposes of the definition
“applicable guidelines” in subsection (1) if the laws of the province establish comprehensive
guidelines for the determination of child support that deal with the matters referred to in section

26.1. The order shall specify the laws of the province that constitute the guidelines of the province.

TFOERBRIETIMIA KF74

5 MIEN26KD L TERTLHFHEZMVEK D FOEFTEDRIEDTZD OWFER 7277 A
RIAVERET DHEIE, BWEIEGBICL-oTLHIIBTS [HA14 KT7A4 2] OFHRD
BEIOEDICNEIRET 5 2 LN TE D, ZOMBITIE, MOTA KT A Z2HlET B
EEPIRR LT udZe e,

Amendments included
(6) The guidelines of a province referred to in subsection (5) include any

amendments made to them from time to time.

WIEIZ DOV T
6T SIHTEMINTWDIMIA RTA 10T, DA TREINTZTRTOREEETe,




Divorce

i3

Divorce
8. (1) A court of competent jurisdiction may, on application by either or both spouses, grant a

divorce to the spouse or spouses on the ground that there has been a breakdown of their marriage.

Bless

84K 1H —FHXIINGFOERMEIZL-> T, BESORMSINH D56, FHEEEEER TS
FOHIFTI, FIFOBSEATE L -5 iTic VT, —F UIR T OEEE OBES 2 7F 4 5
LN TES,

Breakdown of marriage
(2) Breakdown of a marriage is established only if
(a) the spouses have lived separate and apart for at least one year immediately
preceding the determination of the divorce proceeding and were living separate and
apart at the commencement of the proceeding; or
(b) the spouse against whom the divorce proceeding is brought has, since celebration
of the marriage,
(i) committed adultery, or
(i) treated the other spouse with physical or mental cruelty of such a kind

as to render intolerable the continued cohabitation of the spouses.

AERRRRAE
23 WSHHOBREL, IRDOFFDONTIMNCHEE T 25 AL > TORRILT D,
(@) MEBRE D, BEES Pt E OWREN T SN D ERNZHERETH Y | Z D5
JRIREEN D722 < &b 1 ARk L T DA, o, BT X BIAARHC R
JHRTEIZH D56
(b) BEMSTFHEE 2B LI TONTRMBE R, BFez3 5 £ Tlc, ko
nho1TEE LT BEGEA
(i) REATA
(i) F LN C2RBE 1%k LTy MkBeid 2R RS & i 2 23 72V R BBIS
T2 K9 T F AR SRR 72 R FEAT %

Calculation of period of separation

(3) For the purposes of paragraph (2)(a),
(a) spouses shall be deemed to have lived separate and apart for any period during
which they lived apart and either of them had the intention to live separate and apart

from the other; and
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(b) a period during which spouses have lived separate and apart shall not be
considered to have been interrupted or terminated
(i) by reason only that either spouse has become incapable of forming or
having an intention to continue to live separate and apart or of continuing
to live separate and apart of the spouse’s own volition, if it appears to the
court that the separation would probably have continued if the spouse had
not become so incapable, or
(i) by reason only that the spouses have resumed cohabitation during a
period of, or periods totalling, not more than ninety days with

reconciliation as its primary purpose.

BB ORE
3 2O k.
(@) MELHEELHE L TRY, —HFRUBEIHEOERZA L T #IkIix,
M ITAE L W RSN D,
(b) MIFLMHAE 2SBE LW D HIRIE, IR TBEHOZIZ L - T, —RpigZah
Wi ST TN e Stz SRl SN b o L35,
(i) HZEBED, BELkT 2 BB AR ITET 5 Z &3,
FRUTZEETICHEZDRIEIC e B 2o T 7e BIE, BAlEN B %
LM LT TH A D &, UHHFTREE 2 25612, BAic—J
Bgg R, MEOBE LK, FH L IZZ0oEBEeRbEeT 5
ZENREEIC Ao 7o ATHFEREE B b OFRIC LY | BlE Ok
GRREEL 7257209 Z L DREBRHICT S 2 LIk T
(ii) WEABIR DR & £ 5 HN L 95 90 H MR A L < 1X[F
WM O TS, MEBER, FEEZEH LW Z DR i
HIiZTaZ&ickoT

Duty of legal adviser
9. (1) It is the duty of every barrister, solicitor, lawyer or advocate who undertakes to act on behalf
of a spouse in a divorce proceeding
(a) to draw to the attention of the spouse the provisions of this Act that have as their
object the reconciliation of spouses, and
(b) to discuss with the spouse the possibility of the reconciliation of the spouses and
to inform the spouse of the marriage counselling or guidance facilities known to him
or her that might be able to assist the spouses to achieve a reconciliation,
unless the circumstances of the case are of such a nature that it would clearly not be

appropriate to do so.
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(2) It is the duty of every barrister, solicitor, lawyer or advocate who undertakes to act on behalf of a
spouse in a divorce proceeding to discuss with the spouse the advisability of negotiating the matters
that may be the subject of a support order or a custody order and to inform the spouse of the
mediation facilities known to him or her that might be able to assist the spouses in negotiating those

matters.

2 H BEETFRE BT ORMEDOIDIC, TRELIEZIT LT X ToR#EL (barrister,
solicitor, lawyer or advocate) %, ZZWH OFFEIZEAT 2D ITEEM DT OXR LR IAE
DHEFIZDONT, FEELFELAV, TROONFICOWTRET 5720, mfdHE %
EEIT 2FUEEBIC SOV T, ZORMBEIEAL2EBHEEZASI D ET D,

Certification
(3) Every document presented to a court by a barrister, solicitor, lawyer or advocate that formally
commences a divorce proceeding shall contain a statement by him or her certifying that he or she

has complied with this section.

FERAE
3 ERXBEE T & 2 BIa T HFRIC. e L (barrister, solicitor, lawyer or advocate) 2
KoT, FHFTA~RRINDTATOERITIL, AR LENEEND,

Duty of court — reconciliation
10. (1) In a divorce proceeding, it is the duty of the court, before considering the evidence, to satisfy
itself that there is no possibility of the reconciliation of the spouses, unless the circumstances of the

case are of such a nature that it would clearly not be appropriate to do so.

BHFrORH—IFMEBROEE
1025 10 BESFHEE ISRV T, UkEHpTIE, £ ORELZ 80 DA, MALEE OLFIH
BIROBEIED, WU TRV EB L RGEZIRE . WIELEHE OIFIHBIFREIR O FTRENEAN 72
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W L EENDDEBEEA D,

Adjournment
(2) Where at any stage in a divorce proceeding it appears to the court from the nature of the case,
the evidence or the attitude of either or both spouses that there is a possibility of the reconciliation
of the spouses, the court shall
(a) adjourn the proceeding to afford the spouses an opportunity to achieve a
reconciliation; and
(b) with the consent of the spouses or in the discretion of the court, nominate
(i) a person with experience or training in marriage counselling or
guidance, or
(i) in special circumstances, some other suitable person,

to assist the spouses to achieve a reconciliation.

MEH
2 1 — XIS ORMEE DE 2T, FGEHLE L <IXHEEORE M HEHFTA ., mBRE
DIFIARR DEENRFTRETH D & B X D5E1E. BHETFRE OWVNRLBBICE N TS,
IEIRBAREE R ORI 2T 2720, BEFHFNL, ROZZTRT, T XTOEFEA
IHDET D,
(2) MIRLMRAE 23, MIABAGRETE % BT DR %15 5 72 O OB Fii < o il
(b) MIBMRE OREXITEAFTOIKEIZ L D, ROWVWT NI DEDIES
(i) BB B D H IR RE L < ITEE ORI EZ 21T TV D H
(i) HBrER7RRILIC B WY A

Resumption
(3) Where fourteen days have elapsed from the date of any adjournment under subsection (2), the

court shall resume the proceeding on the application of either or both spouses.

HH
3IH 2 HIZESHHOIEMMNG, 14 BERGE L2%E. YEHEIE. —F X307
OEBEDOHRSLIZL Y, P2/ LT b0,

Nominee not competent or compellable
(4) No person nominated by a court under this section to assist spouses to achieve a reconciliation is
competent or compellable in any legal proceedings to disclose any admission or communication

made to that person in his or her capacity as a nominee of the court for that purpose.

BHE-OTRE &R bR W RIE R E

13




4 T AFKOTT, WEMBEIC LD IFABIREE ORB L RS 572012, #fpnc L -
THEA SN, W RDENFREICE VTS, BEANE R0, Y%l
A L VA ENTCEOSIET, ZOHEITH L TRENEAXIMEENETZ, AT
LEEERALTELT. X, TOLIICT 2 & amflsnian,

Evidence not admissible
(5) Evidence of anything said or of any admission or communication made in the course of assisting

spouses to achieve a reconciliation is not admissible in any legal proceedings.

FELD R ER
5 I ISIARREE ZFEBLT 5720, WEEE ZEDTEBICBW TR I AT
REERNRIC L > TR SRR, IERFRE X ICB W TR S0,

Duty of court — bars

11. (1) In a divorce proceeding, it is the duty of the court
(a) to satisfy itself that there has been no collusion in relation to the application for a
divorce and to dismiss the application if it finds that there was collusion in presenting
it;
(b) to satisfy itself that reasonable arrangements have been made for the support of
any children of the marriage, having regard to the applicable guidelines, and, if such
arrangements have not been made, to stay the granting of the divorce until such
arrangements are made; and
(c) where a divorce is sought in circumstances described in paragraph 8(2)(b), to
satisfy itself that there has been no condonation or connivance on the part of the
spouse bringing the proceeding, and to dismiss the application for a divorce if that
spouse has condoned or connived at the act or conduct complained of unless, in the
opinion of the court, the public interest would be better served by granting the

divorce.
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Revival
(2) Any act or conduct that has been condoned is not capable of being revived so as to constitute a

circumstance described in paragraph 8(2)(b).

[EIE S
2 ARINTODITAN. 85 2Hb 5 THHISNDRMLRD L OMEET 2 LIFT
ERZYAN

Condonation
(3) For the purposes of this section, a continuation or resumption of cohabitation during a period of,
or periods totalling, not more than ninety days with reconciliation as its primary purpose shall not

be considered to constitute condonation.

R
3IH AZKOWEM L, £0OE2D B TH DMABROEE L & b2, 90 HRLUHNORE
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Definition of “collusion”

(4) In this section, “collusion” means an agreement or conspiracy to which an applicant for a
divorce is either directly or indirectly a party for the purpose of subverting the administration of
justice, and includes any agreement, understanding or arrangement to fabricate or suppress evidence
or to deceive the court, but does not include an agreement to the extent that it provides for
separation between the parties, financial support, division of property or the custody of any child of

the marriage.

M@K DESH
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Effective date generally
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12. (1) Subject to this section, a divorce takes effect on the thirty-first day after the day on which the

judgment granting the divorce is rendered.

— R E 2 HETT B
12 5 1 AFREEMAEL LT, BHSEOHERNATINTZHED 5 30 HRICEISEON I BRAT
%,

Special circumstances

(2) Where, on or after rendering a judgment granting a divorce,
(a) the court is of the opinion that by reason of special circumstances the divorce
should take effect earlier than the thirty-first day after the day on which the judgment
is rendered, and
(b) the spouses agree and undertake that no appeal from the judgment will be taken,
or any appeal from the judgment that was taken has been abandoned,
the court may order that the divorce takes effect at such earlier time as it considers

appropriate.
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Effective date where appeal

(3) A divorce in respect of which an appeal is pending at the end of the period referred to in
subsection (1), unless voided on appeal, takes effect on the expiration of the time fixed by law for
instituting an appeal from the decision on that appeal or any subsequent appeal, if no appeal has

been instituted within that time.
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Certain extensions to be counted

(4) For the purposes of subsection (3), the time fixed by law for instituting an appeal from a
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decision on an appeal includes any extension thereof fixed pursuant to law before the expiration of

that time or fixed thereafter on an application instituted before the expiration of that time.

BREN DB OREE
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No late extensions of time for appeal
(5) Notwithstanding any other law, the time fixed by law for instituting an appeal from a decision
referred to in subsection (3) may not be extended after the expiration of that time, except on an

application instituted before the expiration of that time.
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Effective date where decision of Supreme Court of Canada
(6) A divorce in respect of which an appeal has been taken to the Supreme Court of Canada, unless

voided on the appeal, takes effect on the day on which the judgment on the appeal is rendered.

BT O BT OREBE$ 5 AT B
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Certificate of divorce

(7) Where a divorce takes effect in accordance with this section, a judge or officer of the court that
rendered the judgment granting the divorce or, where that judgment has been appealed, of the
appellate court that rendered the judgment on the final appeal, shall, on request, issue to any person
a certificate that a divorce granted under this Act dissolved the marriage of the specified persons

effective as of a specified date.
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Conclusive proof
(8) A certificate referred to in subsection (7), or a certified copy thereof, is conclusive proof of the
facts so certified without proof of the signature or authority of the person appearing to have signed

the certificate.

RIERI7RAEHL
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Legal effect throughout Canada

13. On taking effect, a divorce granted under this Act has legal effect throughout Canada.

BT F I D HBRIZIR
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Marriage dissolved

14. On taking effect, a divorce granted under this Act dissolves the marriage of the spouses.

BEHE DRI
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Custody Orders
o6 Ty

Order for custody
16. (1) A court of competent jurisdiction may, on application by either or both spouses or by any
other person, make an order respecting the custody of or the access to, or the custody of and access

to, any or all children of the marriage.

EEDOT-DDOME
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Interim order for custody
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(2) Where an application is made under subsection (1), the court may, on application by either or
both spouses or by any other person, make an interim order respecting the custody of or the access
to, or the custody of and access to, any or all children of the marriage pending determination of the

application under subsection (1).

—FF R NS
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Application by other person
(3) A person, other than a spouse, may not make an application under subsection (1) or (2) without

leave of the court.

ZDOMDFIZ X 5 HL
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Joint custody or access
(4) The court may make an order under this section granting custody of, or access to, any or all

children of the marriage to any one or more persons.
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REIZHESE, MPETTIENTES,

Access
(5) Unless the court orders otherwise, a spouse who is granted access to a child of the marriage has
the right to make inquiries, and to be given information, as to the health, education and welfare of

the child.
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Terms and conditions

(6) The court may make an order under this section for a definite or indefinite period or until the
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happening of a specified event and may impose such other terms, conditions or restrictions in

connection therewith as it thinks fit and just.

I R Ov%A
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Order respecting change of residence

(7) Without limiting the generality of subsection (6), the court may include in an order under this
section a term requiring any person who has custody of a child of the marriage and who intends to
change the place of residence of that child to notify, at least thirty days before the change or within
such other period before the change as the court may specify, any person who is granted access to
that child of the change, the time at which the change will be made and the new place of residence

of the child.
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Factors
(8) In making an order under this section, the court shall take into consideration only the best
interests of the child of the marriage as determined by reference to the condition, means, needs and

other circumstances of the child.
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Past conduct
(9) In making an order under this section, the court shall not take into consideration the past conduct

of any person unless the conduct is relevant to the ability of that person to act as a parent of a child.

BEDITS
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Maximum contact

(10) In making an order under this section, the court shall give effect to the principle that a child of
the marriage should have as much contact with each spouse as is consistent with the best interests of
the child and, for that purpose, shall take into consideration the willingness of the person for whom

custody is sought to facilitate such contact.
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Variation, Rescission or Suspension of Orders
EE, B L XUEEAmS

Order for variation, rescission or suspension
17. (1) A court of competent jurisdiction may make an order varying, rescinding or suspending,
prospectively or retroactively,
(a) a support order or any provision thereof on application by either or both former
Spouses; or
(b) a custody order or any provision thereof on application by either or both former

spouses or by any other person.
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Application by other person
(2) A person, other than a former spouse, may not make an application under paragraph (1)(b)

without leave of the court.
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Terms and conditions
(3) The court may include in a variation order any provision that under this Act could have been

included in the order in respect of which the variation order is sought.
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Factors for child support order
(4) Before the court makes a variation order in respect of a child support order, the court shall
satisfy itself that a change of circumstances as provided for in the applicable guidelines has occurred

since the making of the child support order or the last variation order made in respect of that order.
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Factors for spousal support order

(4.1) Before the court makes a variation order in respect of a spousal support order, the court shall
satisfy itself that a change in the condition, means, needs or other circumstances of either former
spouse has occurred since the making of the spousal support order or the last variation order made
in respect of that order, and, in making the variation order, the court shall take that change into

consideration.
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Factors for custody order

(5) Before the court makes a variation order in respect of a custody order, the court shall satisfy
itself that there has been a change in the condition, means, needs or other circumstances of the child
of the marriage occurring since the making of the custody order or the last variation order made in

respect of that order, as the case may be, and, in making the variation order, the court shall take into
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consideration only the best interests of the child as determined by reference to that change.
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Variation order
(5.1) For the purposes of subsection (5), a former spouse’s terminal illness or critical condition shall
be considered a change of circumstances of the child of the marriage, and the court shall make a

variation order in respect of access that is in the best interests of the child.
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Conduct
(6) In making a variation order, the court shall not take into consideration any conduct that under
this Act could not have been considered in making the order in respect of which the variation order

is sought.
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Guidelines apply
(6.1) A court making a variation order in respect of a child support order shall do so in accordance

with the applicable guidelines.
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Court may take agreement, etc., into account
(6.2) Notwithstanding subsection (6.1), in making a variation order in respect of a child support

order, a court may award an amount that is different from the amount that would be determined in
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accordance with the applicable guidelines if the court is satisfied
(a) that special provisions in an order, a judgment or a written agreement respecting
the financial obligations of the spouses, or the division or transfer of their property,
directly or indirectly benefit a child, or that special provisions have otherwise been
made for the benefit of a child; and
(b) that the application of the applicable guidelines would result in an amount of child

support that is inequitable given those special provisions.
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Reasons
(6.3) Where the court awards, pursuant to subsection (6.2), an amount that is different from the
amount that would be determined in accordance with the applicable guidelines, the court shall

record its reasons for having done so.
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Consent orders

(6.4) Notwithstanding subsection (6.1), a court may award an amount that is different from the
amount that would be determined in accordance with the applicable guidelines on the consent of
both spouses if it is satisfied that reasonable arrangements have been made for the support of the

child to whom the order relates.
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Reasonable arrangements

(6.5) For the purposes of subsection (6.4), in determining whether reasonable arrangements have
been made for the support of a child, the court shall have regard to the applicable guidelines.
However, the court shall not consider the arrangements to be unreasonable solely because the
amount of support agreed to is not the same as the amount that would otherwise have been

determined in accordance with the applicable guidelines.
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Obijectives of variation order varying spousal support order

(7) A variation order varying a spousal support order should
(a) recognize any economic advantages or disadvantages to the former spouses
arising from the marriage or its breakdown;
(b) apportion between the former spouses any financial consequences arising from
the care of any child of the marriage over and above any obligation for the support of
any child of the marriage;
(c) relieve any economic hardship of the former spouses arising from the breakdown
of the marriage; and
(d) in so far as practicable, promote the economic self-sufficiency of each former

spouse within a reasonable period of time.
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(8) [Repealed, 1997, c. 1, s. 5]
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Maximum contact

(9) In making a variation order varying a custody order, the court shall give effect to the principle
that a child of the marriage should have as much contact with each former spouse as is consistent
with the best interests of the child and, for that purpose, where the variation order would grant
custody of the child to a person who does not currently have custody, the court shall take into

consideration the willingness of that person to facilitate such contact.
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Limitation
(10) Notwithstanding subsection (1), where a spousal support order provides for support for a
definite period or until a specified event occurs, a court may not, on an application instituted after
the expiration of that period or the occurrence of the event, make a variation order for the purpose of
resuming that support unless the court is satisfied that
(a) a variation order is necessary to relieve economic hardship arising from a change
described in subsection (4.1) that is related to the marriage; and
(b) the changed circumstances, had they existed at the time of the making of the
spousal support order or the last variation order made in respect of that order, as the

case may be, would likely have resulted in a different order.
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Copy of order
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(11) Where a court makes a variation order in respect of a support order or a custody order made by
another court, it shall send a copy of the variation order, certified by a judge or officer of the court,

to that other court. R.S., 1985, c. 3 (2nd Supp.), s. 17; 1997, c. 1, s. 5; 2007, c. 14, s. 1.
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Variation order by affidavit, etc.

17.1 Where both former spouses are ordinarily resident in different provinces, a court of competent
jurisdiction may, in accordance with any applicable rules of the court, make a variation order
pursuant to subsection 17(1) on the basis of the submissions of the former spouses, whether
presented orally before the court or by means of affidavits or any means of telecommunication, if
both former spouses consent thereto.

1993, c. 8, s. 2.
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FAMILY LAWACT [SBC 2011] CHAPTER 25
ik 2B5F

Part 1 — Interpretation

1 R E

Definitions

1 InthisAct:

T
1% KEICBWT, RO LB EERT D,

"child", except in Parts 3 [Parentage] and 7 [Child and Spousal Support] and section 247

[regulations respecting child support], means a person who is under 19 years of age;

(F) W9EARMOEZ D, 7220, 3 (BF). 7E (FRORMEOHRE) KO 247
& (FOERFTHEICETLHAD BB boET5,

""child support guidelines' means the child support guidelines, provided for under section 247, for

calculating child support;

(FORBRBIET DA RFA V) FORERZFNET 27200 247 FITHES T
LFDOERBECETOHA FIA o afad,

""contact with a child" or ""contact with the child" means contact between a child and a person,

other than the child's guardian, the terms of which are set out in an agreement or order;

(F & DERXZHNIZZ OF & OERRGE) Bk O T A ISFL S 4TV D R IHTEY
L. FO®RRANLSOE LT OROERRZHREZ D,

“court™ means
(a) the Supreme Court, or

(b) to the extent that it has jurisdiction to make an order, the Provincial Court;

(FHFT) KOWTNNTELT B HDOEEKT 5,
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"excluded property" means property that would otherwise be family property but is excluded
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under section 85 [excluded property];

(PRHAIRFEE) DI, SURMPEIC /2575, 85 % (PRMAOMPE) (IZHES S PRS o MPER
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"family debt" means family debt as described in section 86 [family debt];

(RIEEH) 86 5% (W) BV THB SN TV D EIBEB AT,

"family dispute resolution means a process used by parties to a family law dispute to attempt to
resolve one or more of the disputed issues outside court, and includes
(a) assistance from a family justice counsellor under Division 2 [Family Justice
Counsellors] of Part 2,
(b) the services of a parenting coordinator under Division 3 [Parenting Coordinators]
of Part 2,
(c) mediation, arbitration, collaborative family law and other processes, and

(d) prescribed processes;
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(d) HLES LTV D FHhe &

"family dispute resolution professional™ means any of the following:
(a) a family justice counsellor;
(b) a parenting coordinator;
(c) a lawyer advising a party in relation to a family law dispute;
(d) a mediator conducting a mediation in relation to a family law dispute, if the
mediator meets the requirements set out in the regulations;
(e) an arbitrator conducting an arbitration in relation to a family law dispute, if the
arbitrator meets the requirements set out in the regulations;

(f) a person within a class of prescribed persons;

(FERFHROEMZ) FHEHFIRROFEME L ITROEEZ TR T 5,
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"family justice counsellor'™ means a person appointed as a family justice counsellor under section

10 (1) [family justice counsellors];

(FEREA T ET—) 105 1H (FEFEI Y 8T —) ITESEFRFEL Y &
Z—L L THRAShIBEZERT 5,

"family law dispute’ means a dispute respecting a matter to which this Act relates;

(FHIEBR O F) AEICBRT DRI W ToMF & T,

"family member"', with respect to a person, means
(a) the person's spouse or former spouse,
(b) a person with whom the person is living, or has lived, in a marriage-like
relationship,
(c) a parent or guardian of the person's child,
(d) a person who lives with, and is related to,
(i)  the person, or
(i) aperson referred to in any of paragraphs (a) to (c), or
(e) the person's child,
and includes a child who is living with, or whose parent or guardian is, a person referred to in any of

paragraphs (a) to (e);

(FIHERLR)
(a) BLMB#E L oChEHE
(b) BIAD & 2 BETE HIZTEL LTV AH
(©) TOBIIHRA
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"family property'* means family property under section 84 [family property];

(FEHEE) 84 5% (FIRME) ([THAS S FIRMPEZ N D

"family violence™ includes
(a) physical abuse of a family member, including forced confinement or deprivation of
the necessities of life, but not including the use of reasonable force to protect oneself
or others from harm,
(b) sexual abuse of a family member,
(c) attempts to physically or sexually abuse a family member,
(d) psychological or emotional abuse of a family member, including
0] intimidation, harassment, coercion or threats, including threats
respecting other persons, pets or property,
(i)  unreasonable restrictions on, or prevention of, a family member's
financial or personal autonomy,
(iii)  stalking or following of the family member, and
(iv)  intentional damage to property, and

(e) in the case of a child, direct or indirect exposure to family violence;

(Z73IV— - RNAFVR)
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""guardian™ means a guardian under section 39 [parents are generally guardians] and Division 3
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[Guardianship] of Part 4;

(BREN) 39% (AL BERANTHLH) LU 4Mm3H (BA) ITHESSKRRAZER
T5,

"parent' means a parent under Part 3 [Parentage];

(B) 3 CBLTBIR) ICHESBlaE%RT 2,

"parental responsibilities™ means one or more of the parental responsibilities listed in section 41

[parental responsibilities];

BEE) 415 GBEM IHESATOVWAEOBELEEZ VI,

“parenting arrangements’ means arrangements respecting the allocation of parental

responsibilities or parenting time, or both;

(BECET2IMRD) BELA L IZRERFM O, SUTW IS 2RO EZ D,

"parenting coordinator' means a person who may act as a parenting coordinator under section 14

[parenting coordinators];

HEBFa—F 4 R—F—) UG EEa—F ( F—F—) CESERGI—F 4 F—
LLTHBT 25,

"'parenting time'" means parenting time as described in section 42 [parenting time];

(BB 425 (BERME) CTHPSNTOHLRERRMZV D,

""police officer' means a person who, under the Police Act,
(a) is a provincial constable or municipal constable or has the powers of a provincial
constable or municipal constable, or
(b) is a constable other than a constable referred to in paragraph (a) and is within a

prescribed class of constables;

(BH) BREESE, ROFFOVTRNIEET 28529,
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"'spouse’ means a person who is a spouse within the meaning of section 3 [spouses and

relationships between spouses];

(BB#E) 3 & (WEMBE R OEMER OBMR) OBEZROFHENICIT T HEMME 2Bk
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"written agreement™ means an agreement that is in writing and signed by all parties.

(BRICLDER) TRTOYNEENEL L-HEAICL2GBZERT 2,

General interpretation

2 (1) Areference to an agreement or order
(a) is to be read as a reference to that part of an agreement or order that is relevant to
the subject matter of the provision, of this Act or of the regulations made under it, in
which the reference is made, and

(b) includes part of an agreement or order.

— AR E

251 AEUIHA~OERITROLBY Thd,
(@) AIHE L ZTHICHES S HAOHET 2 NAICHET 5 8B UM A 0
—H~DFRIL RSN
(b) BEXIMmTO—MaaEte

(2) Areference to a child's parent or guardian is to be read, as the context requires, as a reference to
(a) each parent or guardian of the child, or
(b) the parent or guardian who is the subject of the provision in which the reference is
made.

25 ROWVTNUPDOERICHES RS HED, FORXIREA~DERIZLEHESND,
(@) FOWTHNOHUIERA
(b) EXSNIHEDRE TH DB UIE LA

Spouses and relationships between spouses
3 (1) Aperson is a spouse for the purposes of this Act if the person
(a) is married to another person, or
(b) has lived with another person in a marriage-like relationship, and

(i) has done so for a continuous period of at least 2 years, or
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(if) except in Parts 5 [Property Division] and 6 [Pension Division], has

a child with the other person.

HIBL B B UNELARE ] O BE6R
3K 1 ROBZFOWTNNTHLT 256, KEORKE LTORMETHD
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(2) A spouse includes a former spouse.

200 A L ITooEEE b E e,

(3) A relationship between spouses begins on the earlier of the following:
(a) the date on which they began to live together in a marriage-like relationship;

(b) the date of their marriage.

3 EMEEHOBRIIROEZONTIUIE LT DL ROV ANOIHE D,
() WEIAD K 5 22BR CThH ) HRAEE 21D - H
(b) WD A

(4) For the purposes of this Act,
(a) spouses may be separated despite continuing to live in the same residence, and
(b) the court may consider, as evidence of separation,
(i) communication, by one spouse to the other spouse, of an intention to
separate permanently, and
(ii) an action, taken by a spouse, that demonstrates the spouse’s intention

to separate permanently.

41 AEOBEM L,
() BLBE BFEEFTICRE W THEBERIZED L TR b b b TRIETE S
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(i) AKABYZRBEOB R & 2 —J7BRE 23 T RLEE 125 LT

17 9 &
(i) BLMBE KA RBIEOBE RN S 5 L R LIZGE Ok BE
DITE)

34




Part 2 — Resolution of Family Law Disputes

2 FIELEBR O PR FH X

Division 1 — Resolution Out of Court Preferred

18 2E: LSS OMRFREE

Purposes of Part
4 The purposes of this Part are as follows:
(2) to ensure that parties to a family law dispute are informed of the various methods
available to resolve the dispute;
(b) to encourage parties to a family law dispute to resolve the dispute through
agreements and appropriate family dispute resolution before making an application to
a court;
(c) to encourage parents and guardians to
(i) resolve conflict other than through court intervention, and
(i) create parenting arrangements and arrangements respecting contact

with a child that is in the best interests of the child.

AfROBH
45 AROBBL, ROZEFIRTHEY TH D,
(2) FHEEBIMR DM P L FHEH D, PR A XD DI H O FEELFMT 5
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(©) BEOBRAN, WITHBT 21745175 KoRd L
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(i) EFICETHRD, KT OREOFEICHE 2L OHER
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Duty to disclose
5 (1) A party to a family law dispute must provide to the other party full and true information for

the purposes of resolving a family law dispute.

PAEH
5% 1 ZFEGEBROMFLHE L, FRERROMHFMREZ AL LT, —H4FE
WL, FER O EMERERE TR LR T T b7,

(2) A person must not use information obtained under this section except as necessary to resolve a

family law dispute.
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Agreements respecting family law disputes generally
6 (1) Subject to this Act, 2 or more persons may make an agreement
(a) to resolve a family law dispute, or
(b) respecting
(i) a matter that may be the subject of a family law dispute in the
future,
(i)  the means of resolving a family law dispute or a matter that may be
the subject of a family law dispute in the future, including the type of
family dispute resolution to be used, or

(iii)  the implementation of an agreement or order.

FIEEBR OMEFIT OV TO— RIS E
61 AREZSEMEE LT, 2 A EOED, ROKFITITF 5 FHOT-OIZABEZ A
THZENTES,
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Rk oAb EEND
(iii) AEX MBS OEIT

(2) Asingle agreement may be made respecting one or more matters.

2 1 290AFIZBWT, 12U EOHREEFEIZOWTORRDEITH Z LN TE S,

(3) Subject to this Act, an agreement respecting a family law dispute is binding on the parties.

3 IH AEERMLE LT, FHEEBRROHFICHETL28EIF, MEFEE2HRTb0L
%,

(4) Subsection (3) applies whether or not
(a) there is consideration,

(b) the agreement has been made with the involvement of a family dispute resolution
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professional, or

(c) the agreement is filed with a court.

43H 3L, ROKFITELTL20ENCLVEA SRS,
(@ BEISZ2EINTND
(b) BEDFHFMFRROFMEOE GO T TR INTZEDOTH L, X,
©) AEDSEHFTICRB S TND

(5) A child who is a parent or spouse may enter into and be bound by an agreement, including an

agreement respecting the division of property or debt.

5 I BIUIERMBE TH DI, MESGIEBICHET 2 FHz 2L BIERICEED S
ZENTE, BRI THRENGD,

Replacing agreements

7 If an agreement changes a previous agreement,
(a) each part of the previous agreement that is changed is deemed to have been
revoked, and

(b) the remainder of the previous agreement, if any, remains effective.

BBOEE
T4 FHIGEAEETLIARNZEIND L EIT,
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(b) FIEGED D H, AT O IDIERRETNH D5EITIE, ik b LT3

Duties of family dispute resolution professionals
8 (1) A family dispute resolution professional consulted by a party to a family law dispute must
assess, in accordance with the regulations, whether family violence may be present, and if it appears
to the family dispute resolution professional that family violence is present, the extent to which the
family violence may adversely affect

(a) the safety of the party or a family member of that party, and

(b) the ability of the party to negotiate a fair agreement.

FEHGREOEMRZDHES

8 % 1M FIREBMROMGAIET 2R E Y FE D D2 = FFH PRI OFMFIT,
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(2) Having regard to the assessment made under subsection (1), a family dispute resolution
professional consulted by a party to a family law dispute must
(a) discuss with the party the advisability of using various types of family dispute
resolution to resolve the matter, and
(b) inform the party of the facilities and other resources, known to the family dispute

resolution professional, that may be available to assist in resolving the dispute.

2 1HICHEASWTR SN A BB LRN 5 FIREBBROMHEICET DR E S F
B OZTIZFFHPMROEMFZIL, ROBGFTET D Z L2 LARTIUTR B30,
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(3) A family dispute resolution professional consulted by a party to a family law dispute must advise
the party that agreements and orders respecting the following matters must be made in the best
interests of the child only:

(a) guardianship;

(b) parenting arrangements;

(c) contact with a child.

3 FIEEBMROMAICET DR A N EE N ORI R EH PR OEMFIT, M
BHEEFIIH L, WOBFICHEIT 2 FHICET 288 LMD0. FORBEOFIEICOIH S
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(b) ZHITBET 2B
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Duties of parties respecting family dispute resolution
9 The parties to a family law dispute must comply with any requirements set out in the regulations

respecting mandatory family dispute resolution or prescribed procedures.

FEHFRRICEHTOLEEEDOEY
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Division 2 — Family Justice Counsellors

28 FRFEEIV BT —

Family justice counsellors
10 (1) Subject to the regulations, the minister by order may appoint as family justice counsellors

persons employed under the Public Service Act.

FEREI T S5 —
1051 HAZSLMEL LT, grEoREIL, Micky ady—e 2k o FTTREME
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(2) A family justice counsellor may provide the following assistance to a person:
(a) information respecting a family law dispute;
(b) family dispute resolution, including respecting
(i)  guardianship,
(i)  parenting arrangements,
(iii)  contact with a child, and
(iv)  child and spousal support;

(c) referrals to other service providers or agencies.

20 FIREEN U T =13, NSH L, ROB S TRIEDNEZ5Z25 2N TE D,
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(3) A family justice counsellor may assist the court under section 211 [orders respecting reports].

3 FEFNEA U BT —id, 211 & GREICET 2 m) 1IN T, BRI 24
HIENTED,

(y

Confidentiality of information
11 (1) Except in accordance with the regulations,

(a) a family justice counsellor must not disclose information obtained in the course of
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providing assistance under section 10 (2) [family justice counsellors], and
(b) a person within a prescribed class of persons must not disclose information

obtained from, or in the course of assisting, a family justice counsellor.

BB 5 TRES
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(2) With respect to personal information, this section applies despite the Freedom of Information

and Protection of Privacy Act, other than section 44 (1) (b), (2), (2.1) and (3) of that Act.

2 EAERICBEL TiE, MEROBBEOT 7 A N —OR#EICBT 515 OF(EIC)
ML [FiE44 K 1ED &, 250, 25HO 1, 3HOM, AENEH S D,

Family justice counsellors not to be compelled
12 (1) Except as permitted under the regulations, the following persons must not be compelled to
disclose, or to testify in any proceeding respecting, information obtained in the course of providing
assistance under section 10 (2) [family justice counsellors]:

(a) a family justice counsellor;

(b) a person within a class of persons prescribed for the purposes of section 11 (1) (b)

[confidentiality of information].

M EZT 22 LR RWEEREIV T —
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(2) For greater certainty, subsection (1) applies to the notes and records of the persons referred to in

that subsection.

2 ZOEHTHLN, LEFFAETER SN TV LIEDAEROFHRKICHET N5,
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Information obtained while receiving assistance
13 (1) Subject to subsection (2) of this section, information obtained by a party during
(a) mediation, or
(b) negotiation or settlement discussions
under section 10 (2) (b) [family justice counsellors] is confidential and must not be used by the

party in a proceeding respecting a family law dispute.
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(2) Subsection (1) does not apply
(a) if the other party consents to the use of the information,
(b) to information, including a report, that is provided by a person who is not a party
to the family law dispute, regardless of whether the information
(i) was obtained at the expense of either or both parties,
(ii) contains expert advice or opinions, or
(iii) was provided solely for the purposes of receiving assistance under
section 10 (2) (b),
(c) in any circumstance under which the information is compellable by law, or
(d) to a written agreement between the parties
(i) to mediate, or

(i) that resolves one or more issues relating to a family law dispute.
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Division 3 — Parenting Coordinators
3fi BEA—TA4X—F—

Parenting coordinators

14 Aperson meeting the requirements set out in the regulations may be a parenting coordinator.

FE2—F 17— s —
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When parenting coordinators may assist
15

(1) In this Division, "parenting coordination agreement or order" means a written
agreement or an order to use a parenting coordinator.

BB a—T 4 X—F—IC L BN TS
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(2) A parenting coordinator may assist only

(a) if there is a parenting coordination agreement or order in place, and

(b) for the purpose of implementing an agreement or order respecting parenting
arrangements, contact with a child or other prescribed matters.

2 J/HEFA—T 4 F—F =T, ROZFIIELTIHHAICBNTOR, EBEITH> 2 L
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(3) A parenting coordination agreement or order may be made at the same time as, or after, an

agreement or order respecting parenting arrangements, contact with a child or other prescribed
matters is made.
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(4) A parenting coordinator's authority to act ends 2 years after the parenting coordination
agreement or order is made, unless the parenting coordination agreement or order specifies that the

parenting coordinator's authority is to end on an earlier date or on the occurrence of an earlier event.

4 M BEA—T 4R —F— & LTORMBHRIT, BEFREICH1 26 IMERHE
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(5) Despite subsection (4), a parenting coordination agreement or order may be extended by a
further parenting coordination agreement or order, but each extension may be for no more than 2

years.

51 4HOBEICEDLT. BHEREICHDHEEXEMAIE. BNOESE X IEHSIC
Lo, EETBHZELNTED, 2770, FEEIT, 2FEUNET S,

(6) Despite subsection (4), a parenting coordination agreement or order may be terminated at any
time as follows:
(a) in the case of an agreement, by agreement of the parties or by an order made on
application by either of the parties;
(b) in the case of an order, by an order made on application by either of the parties;
(c) in any case, by the parenting coordinator, on giving notice to the parties and, if the

parenting coordinator is acting under an order, to the court.
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Information sharing for parenting coordination

16 A party must, for the purposes of facilitating parenting coordination, provide the parenting
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coordinator with
(a) information requested by the parenting coordinator, and
(b) authorization to request and receive information, respecting a child or a party,

from a person who is not a party.

BB ICET 2BRD 0D OFHIEE
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Assistance from parenting coordinators
17 Aparenting coordinator may assist the parties in the following manner:
(a) by building consensus between the parties, including by
(i) creating guidelines respecting how an agreement or order will be
implemented,
(i) creating guidelines respecting communication between the parties,
(iii) identifying, and creating strategies for resolving, conflicts between
the parties, and
(iv) providing information respecting resources available to the parties for
the purposes of improving communication or parenting skills;
(b) by making determinations respecting the matters prescribed for the purposes of

section 18 [determinations by parenting coordinators].
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Determinations by parenting coordinators
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18 (1) A parenting coordinator
(a) may make determinations respecting prescribed matters only, subject to any limits
or conditions set out in the regulations,
(b) must not make a determination respecting any matter excluded by the parenting
coordination agreement or order, even if the matter is a prescribed matter, and
(c) must not make a determination that would affect the division or possession of

property, or the division of family debt.
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(2) In making a determination respecting parenting arrangements or contact with a child, a parenting
coordinator must consider the best interests of the child only, as set out in section 37 [best interests

of child].

2 EEIHTIMED, ITF L OBRLRICHET HRELIT I BT, BH=—F 1
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(3) A parenting coordinator may make a determination at any time.

3 H/EIA—T 4 F—F—, B, IREEITHI ZENTE D,

(4) A parenting coordinator may make an oral determination, but must put the determination into

writing and sign it as soon as practicable after the oral determination is made.

4T FHEFI—FT 4 3x—F—F, DHICEAREZITHIZLNTE S, 2L, HHEICK
DITENT ENT BN, YR ELERICL, BLE LTI 520,
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(5) Subject to section 19 [confirming, changing or setting aside determinations], a determination
(a) is binding on the parties, effective on the date the determination is made or on a

later date specified by the parenting coordinator, and
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(b) if filed in the court, is enforceable under this Act as if it were an order of the

court.

5 195 (REDMER. £HXIIKIE) 1206V, RIEI,
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Changing or setting aside determinations
19 (1) On application by a party to a determination made by a parenting coordinator, the court
may change or set aside the determination if satisfied that the parenting coordinator

(a) acted outside his or her authority, or

(b) made an error of law or of mixed law and fact.
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(2) If the court sets aside a determination, the court may make any order that the court may make
under this Act to resolve a dispute between the parties in relation to the subject matter of the

determination.

2 FHFTNIRE AT 2 5A . YEHETE. Y EONRICBIE T A Y FEH
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(3) If the court does not set aside a determination, the court may make any order that the court may

make under this Act to enforce compliance with the determination.
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Part 4 — Care of and Time with Children
4 fR—F O HEE R R F R

Division 1 — Best Interests of Child
1 Bi—F ORZEOF|R

Best interests of child
37 (1) In making an agreement or order under this Part respecting guardianship, parenting
arrangements or contact with a child, the parties and the court must consider the best interests of the

child only.

T OFEOH I
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(2) To determine what is in the best interests of a child, all of the child's needs and circumstances

must be considered, including the following:
(a) the child's health and emotional well-being;
(b) the child's views, unless it would be inappropriate to consider them;
(c) the nature and strength of the relationships between the child and significant
persons in the child's life;
(d) the history of the child's care;
(e) the child's need for stability, given the child's age and stage of development;
(f) the ability of each person who is a guardian or seeks guardianship of the child, or
who has or seeks parental responsibilities, parenting time or contact with the child, to
exercise his or her responsibilities;
(9) the impact of any family violence on the child's safety, security or well-being,
whether the family violence is directed toward the child or another family member;
(h) whether the actions of a person responsible for family violence indicate that the
person may be impaired in his or her ability to care for the child and meet the child's
needs;
(i) the appropriateness of an arrangement that would require the child's guardians to
cooperate on issues affecting the child, including whether requiring cooperation
would increase any risks to the safety, security or well-being of the child or other
family members;
(1) any civil or criminal proceeding relevant to the child's safety, security or

well-being.
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(3) An agreement or order is not in the best interests of a child unless it protects, to the greatest

extent possible, the child's physical, psychological and emotional safety, security and well-being.

3 AEXITMEN, FOHERN, KL ORRIER R Z e, 20k OEE & R KIRIZ
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(4) In making an order under this Part, a court may consider a person's conduct only if it

substantially affects a factor set out in subsection (2), and only to the extent that it affects that factor.

4 ARRCEES < AADR T SN DR, 2 BICHEHE L TV 2 FIHICEE N 8 e M35
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Assessing family violence
38 For the purposes of section 37 (2) (g) and (h) [best interests of child], a court must consider all
of the following:

(a) the nature and seriousness of the family violence;

(b) how recently the family violence occurred;

(c) the frequency of the family violence;
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(d) whether any psychological or emotional abuse constitutes, or is evidence of, a
pattern of coercive and controlling behaviour directed at a family member;

(e) whether the family violence was directed toward the child;

(f) whether the child was exposed to family violence that was not directed toward the
child;

(9) the harm to the child's physical, psychological and emotional safety, security and
well-being as a result of the family violence;

(h) any steps the person responsible for the family violence has taken to prevent
further family violence from occurring;

(i) any other relevant matter.
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Division 2 — Parenting Arrangements

2H—EREICET HHRD

Parents are generally guardians
39 (1) While a child's parents are living together and after the child's parents separate, each parent

of the child is the child's guardian.

—RRERANTHDH
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(2) Despite subsection (1), an agreement or order made after separation or when the parents are

about to separate may provide that a parent is not the child's guardian.

2 1IHIZ»E LT, BIEE UIABAIEL L9 & L TWARRT A Sz Bk o X
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(3) A parent who has never resided with his or her child is not the child's guardian unless one of the
following applies:
(a) section 30 [parentage if other arrangement] applies and the person is a parent
under that section;
(b) the parent and all of the child's guardians make an agreement providing that the
parent is also a guardian;

(c) the parent regularly cares for the child.

3 FLLBITEDLIRWEO—HIZ, ROBEZD 1 DIZHEYT 26 &R&E. F0k
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(4) If a child's guardian and a person who is not the child's guardian marry or a marriage-like
relationship, the person does not become a guardian of that child by reason only of the marriage or

marriage-like relationship.
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Parenting arrangements
40 (1) Only a guardian may have parental responsibilities and parenting time with respect to a

child.

RBICHET 2B
DF1E BAANOLEPFICEHLT, BIETEAPTLEORETRBEETHZ LN TE S,

(2) Unless an agreement or order allocates parental responsibilities differently, each child's guardian
may exercise all parental responsibilities with respect to the child in consultation with the child's

other guardians, unless consultation would be unreasonable or inappropriate in the circumstances.

2 H BEXIIMET T OBEEZEIV Y TLHEELRE. FOBKRANT. MO%R
ANEmiEz LT, FICHAT TN TOBBEELITHET L2208 TES, L, WErE
ORIUCARFEGT NI REHTH L LA, RS bD LT 5,

(3) Parental responsibilities may be allocated under an agreement or order such that they may be
exercised by
(a) one or more guardians only, or

(b) each guardian acting separately or all guardians acting together.

3 HEMAEIT. ROFFONTIANCEIDEEXIMBICESEH DV ETHID,
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(4) In the making of parenting arrangements, no particular arrangement is presumed to be in the best
interests of the child and without limiting that, the following must not be presumed:

(a) that parental responsibilities should be allocated equally among guardians;

(b) that parenting time should be shared equally among guardians;

(c) that decisions among guardians should be made separately or together.

41 BFEICHTLIBURDZT DB, FFRIZRBREO DR WAL, FOREOFIR A
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Parental responsibilities
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41 For the purposes of this Part, parental responsibilities with respect to a child are as follows:
(a) making day-to-day decisions affecting the child and having day-to-day care,
control and supervision of the child;
(b) making decisions respecting where the child will reside;
(c) making decisions respecting with whom the child will live and associate;
(d) making decisions respecting the child's education and participation in
extracurricular activities, including the nature, extent and location;
(e) making decisions respecting the child's cultural, linguistic, religious and spiritual
upbringing and heritage, including, if the child is an aboriginal child, the child's
aboriginal identity;
(f) subject to section 17 of the Infants Act, giving, refusing or withdrawing consent to
medical, dental and other health-related treatments for the child;
(9) applying for a passport, licence, permit, benefit, privilege or other thing for the
child;
(h) giving, refusing or withdrawing consent for the child, if consent is required;
(i) receiving and responding to any notice that a parent or guardian is entitled or
required by law to receive;
(j) requesting and receiving from third parties health, education or other information
respecting the child,;
(k) subject to any applicable provincial legislation,
(i) starting, defending, compromising or settling any proceeding relating
to the child, and
(ii) identifying, advancing and protecting the child's legal and financial
interests;
(I) exercising any other responsibilities reasonably necessary to nurture the child's

development.
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Parenting time
42 (1) For the purposes of this Part, parenting time is the time that a child is with a guardian, as

allocated under an agreement or order.
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(2) During parenting time, a guardian may exercise, subject to an agreement or order that provides
otherwise, the parental responsibility of making day-to-day decisions affecting the child and having

day-to-day care, control and supervision of the child.
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Exercise of parental responsibilities
43 (1) A child's guardian must exercise his or her parental responsibilities in the best interests of

the child.
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(2) If a guardian is temporarily unable to exercise any of the parental responsibilities described in
section 41 (a), (c), (d), (f) to (j) or (I) [parental responsibilities], the child's guardian, in writing, may
authorize a person to exercise, in the best interests of the child, one or more of those responsibilities

on that guardian's behalf while the guardian is unable to do so.
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Agreements respecting parenting arrangements
44 (1) Two or more of a child's guardians may make an agreement respecting one or more of the
following:

(a) the allocation of parental responsibilities;

(b) parenting time;

(c) the implementation of an agreement made under this section;

(d) the means for resolving disputes respecting an agreement made under this section.
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(2) An agreement respecting parenting arrangements is binding only if the agreement is made
(a) after separation, or
(b) when the parties are about to separate, for the purpose of being effective on

separation.
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(3) A written agreement respecting parenting arrangements that is filed in the court is enforceable
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under this Act as if it were an order of the court.
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(4) On application by a party, the court must set aside or replace with an order made under this
Division all or part of an agreement respecting parenting arrangements if satisfied that the

agreement is not in the best interests of the child.
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Orders respecting parenting arrangements

45 (1) On application by a guardian, a court may make an order respecting one or more of the

following:

(a) the allocation of parental responsibilities;

(b) parenting time;

(c) the implementation of an order made under this Division;

(d) the means for resolving disputes respecting an order made under this Division.
BBOBRDICET 0%
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(2) An order under subsection (1) must not be made if the child's guardians are the child's parents

and are not separated.
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(3) The court may make an order to require that the transfer of a child from one party to another, or
that parenting time with a child, be supervised by another person named in the order if the court is

satisfied that supervision is in the best interests of the child.
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(4) Despite subsection (1), a person applying for guardianship may apply, at the same time, for an
order under this section.
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Changes to child's residence if no agreement or order

46 (1) This section applies if all of the following circumstances exist:
(a) no written agreement or order respecting parenting arrangements applies in
respect of a child;
(b) an application is made for an order described in section 45 (1) (a) or (b) [orders
respecting parenting arrangements];
(c) the child's guardian plans to change the location of that child's residence and the
change can reasonably be expected to have a significant impact on that child's

relationship with another guardian.
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(2) To determine the parenting arrangements that would be in the best interests of the child in the
circumstances set out in subsection (1) of this section, the court
(a) must consider, in addition to the factors set out in section 37 (2) [best interests of
child], the reasons for the change in the location of the child's residence, and
(b) must not consider whether the guardian who is planning to move would do so

without the child.
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Changing, suspending or terminating orders respecting parenting arrangements
47 On application, a court may change, suspend or terminate an order respecting parenting
arrangements if satisfied that, since the making of the order, there has been a change in the needs or

circumstances of the child, including because of a change in the circumstances of another person.
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Informal parenting arrangements

48 (1) If
(a) no agreement or order respecting parenting arrangements applies in respect of a
child, and
(b) the child's guardians have had in place informal parenting arrangements for a
period of time sufficient for those parenting arrangements to have been established as
a normal part of that child's routine,

a child's guardian must not change the informal parenting arrangements without consulting the other

guardians who are parties to those arrangements, unless consultation would be unreasonable or

inappropriate in the circumstances.
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(2) Nothing in subsection (1) prevents a child's guardian from seeking
(a) an agreement respecting parenting arrangements, or

(b) an order under section 45 [orders respecting parenting arrangements].
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Referral of questions to court

49 A child's guardian may apply to a court for directions respecting an issue affecting the child,

and the court may make an order giving the directions it considers appropriate.
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Division 3 — Guardianship

3Hi—% A

Agreements respecting guardianship
50 A person cannot become a child's guardian by agreement except
(a) if the person is the child's parent, or

(b) as provided under this Division, the Adoption Act or the Child, Family and

Community Service Act.

BREZHETIEE
50 5% A, ROBZOWVTINICHELTLHGERE, ABICL>TFORRAICRD
ZliFTERY,
(@) ZOABTOHTHDLGH
(b) AHi, T (the Adoption Act) |, XiE [FE b, FEA P 2
= (% —1¥t R (the Child, Family and Community Service Act) | @ F THE

ENTVWAHES

Orders respecting guardianship
51 (1) On application, a court may
(a) appoint a person as a child's guardian, or
(b) except in the case of a director who is a child's guardian under the Adoption Act

or the Child, Family and Community Service Act, terminate a person's guardianship

of a child.

#RICET 5m5
515 1HH WS, FHFTNIIROEZONTNNICHYTDHI ENTE D,

(8 TOZRNET D ANDIEAN

58
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(2) An applicant under subsection (1) (a) of this section must provide evidence to the court, in
accordance with the Supreme Court Family Rules or the Provincial Court (Family) Rules,
respecting the best interests of the child as described in section 37 [best interests of child] of this

Act.
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(3) Subsection (2) of this section applies regardless of whether there is consent to the application

under section 219 [persons may consent to order being made].
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(4) If a child is 12 years of age or older, a court must not appoint a person other than a parent as the
child's guardian without the child's written approval, unless satisfied that the appointment is in the

best interests of the child.
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(5) A person who has custody of a child under section 54.01 (5) or 54.1 of the Child, Family and
Community Service Act is deemed, for the purposes of this Act, to be a guardian appointed under

subsection (1) of this section.
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Who is entitled to notice
52 (1) Subject to subsections (2) and (3), if an application is made under this Division, the

following persons must be served with notice of the application:

59




(a) each parent or guardian of the child affected by the application;
(b) each adult person with whom the child usually lives and who generally has care
of the child;

(c) any other person to whom the court considers it appropriate to serve with notice.
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(2) Subsection (1) does not apply to a parent of a child if any of the following apply:
(a) the parent's guardianship was terminated by a continuing custody order under the
Child, Family and Community Service Act;
(b) another person has custody of the child under section 54.1 of the Child, Family
and Community Service Act;
(c) another person has custody of the child under section 54.01 (5) of the Child,

Family and Community Service Act.
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(3) The court may grant an exemption from a requirement to give notice under subsection (1) if the

court considers it appropriate.
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Appointment of guardian in case of death

53 (1) A child's guardian may appoint a person to be the child's guardian on the death of the
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appointing guardian
(a) in a will made in accordance with the Wills Act, or
(b) in the prescribed form,
(i) signed at its end by the guardian, or the signature at the end must be
acknowledged by the guardian as his or hers, in the presence of 2 or more
witnesses present at the same time, and

(ii) signed by 2 or more of the witnesses in the presence of the guardian.
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(2) For the purposes of subsection (1) (b),
(a) a witness may not be a person appointed to be the child's guardian, and
(b) a reference to the signature of a guardian includes a signature made by another
person in the guardian's presence and by the guardian's direction, and the signature

may be either the guardian's name or the name of the person signing.
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(3) If a child's guardian dies without having made an appointment under subsection (1) of this
section or under section 55 (1) [appointment of standby guardian], and there is
(a) one surviving guardian who is also the child's parent, the surviving guardian has
all parental responsibilities with respect to the child, unless an order provides
otherwise, or
(b) more than one surviving guardian who are also the child's parent, each of the
surviving guardians has the parental responsibilities that the deceased guardian had

with respect to the child, unless an agreement or order provides otherwise.
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Loss of guardian
54 If a child's guardian dies, a surviving parent of the child who is not a guardian of that child
does not become that child's guardian unless appointed under section 51 [orders respecting

guardianship] or 53 [appointment of guardian in case of death].
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Appointment of standby guardian
55 (1) A guardian facing terminal illness or permanent mental incapacity may appoint a person to
become, when the conditions set out in the appointment are met, a child's guardian, in addition to

the appointing guardian.
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(2) An appointment under subsection (1)
(a) must be made in the prescribed form,
(i) signed at its end by the guardian, or the signature at the end must be
acknowledged by the guardian as his or hers, in the presence of 2 or more
witnesses present at the same time, and
(ii) signed by 2 or more of the witnesses in the presence of the guardian,
(b) must state the conditions that must be met for the appointment to take effect, and
(c) may provide that a designated person certify that a condition referred to in

paragraph (b) has been met and that, if such a certification is made, it is conclusive.

20 1IHICES B4,
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(3) For the purposes of subsection (2) (a),
(a) a witness may not be a person appointed to be the child's guardian, and
(b) a reference to the signature of a guardian includes a signature made by another
person in the guardian's presence and by the guardian's direction, and the signature

may be either the guardian's name or the name of the person signing.
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(4) In carrying out his or her parental responsibilities, a guardian appointed under this section must
consult with the appointing guardian to the fullest possible extent regarding the care and upbringing

of the child.
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(5) Unless the appointing guardian, while capable, has revoked the appointment or the appointment
provides otherwise, a guardian appointed under this section continues as the child's guardian on the

death of the appointing guardian despite any other instrument made by the appointing guardian.
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Limits on appointments
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56 In making an appointment under section 53 [appointment of guardian in case of death] or 55
[appointment of standby guardian], the appointing guardian

(a) must consider the best interests of the child only, and

(b) may not grant greater parental responsibilities than the appointing guardian has

with respect to the child.
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Appointments must be accepted to take effect
57 An appointment under section 53 [appointment of guardian in case of death] or 55
[appointment of standby guardian] does not take effect unless the appointed person, either expressly

or impliedly by the person's conduct, accepts the appointment.
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Division 4 — Contact with a Child
4 Hi—F & ODHEERH

Agreements respecting contact
58 (1) A child's guardian and a person who is not a child's guardian may make an agreement

respecting contact with a child, including describing the terms and form of contact.
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(2) An agreement respecting contact with a child is binding only if the agreement is made between

all of a child's guardians having parental responsibility for making decisions respecting with whom

the child may associate.
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(3) A written agreement respecting contact with a child that is filed in the court is enforceable under

this Act as if it were an order of the court.
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(4) On application by a party, the court must set aside or replace with an order made under this
Division all or part of an agreement respecting contact with a child if satisfied that the agreement is

not in the best interests of the child.
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Orders respecting contact
59 (1) On application, a court may make an order respecting contact with a child, including

describing the terms and form of contact.
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(2) A court may grant contact to any person who is not a guardian, including, without limiting the
meaning of “"person" in any other provision of this Act or a regulation made under it, to a parent or

grandparent.
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(3) The court may make an order to require the parties to transfer the child under the supervision of,
or require contact with the child to be supervised by, another person named in the order if the court

is satisfied that supervision is in the best interests of the child.
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(4) An access order referred to in section 54.2 (2.1) or (3) of the Child, Family and Community
Service Act is deemed, for the purposes of this Act, to be an order made under subsection (1) of this

section for contact with a child.

4 T8y FREAPI2a=T 4P —E R 45020 2HD 1 NF3HETER
SINBHEERMMBIE. KEZBWT, FLOHEHESRMDIZODARSE 1 HIZESE, T
NAHMETHD EHRREND,

Changing, suspending or terminating orders respecting contact
60 On application, a court may change, suspend or terminate an order respecting contact with a
child if satisfied that, since the making of the order, there has been a change in the needs or

circumstances of the child, including because of a change in the circumstances of another person.
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Division 5 — Compliance Respecting Parenting Time or Contact with a Child
5 fi—F & DERHXUIE B RH DIET

Denial of parenting time or contact

61 (1) An application under this section may be made only
(a) by a person entitled under an agreement or order to parenting time or contact with
a child, and
(b) within 12 months after the person was denied parenting time or contact with a

child.
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(2) If satisfied that an applicant has been wrongfully denied parenting time or contact with a child

by a child's guardian, the court on application may make an order to do one or more of the
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following:
(a) require the parties to participate in family dispute resolution;
(b) require one or more parties or, without the consent of the child's guardian, the
child, to attend counselling, specified services or programs;
(c) specify a period of time during which the applicant may exercise compensatory
parenting time or contact with the child;
(d) require the guardian to reimburse the applicant for expenses reasonably and
necessarily incurred by the applicant as a result of the denial, including travel
expenses, lost wages and child care expenses;
(e) require that the transfer of the child from one party to another be supervised by
another person named in the order;
() if the court is satisfied that the guardian may not comply with an order made under
this section, order that guardian to
(i) give security in any form the court directs, or
(i) report to the court, or to a person named by the court, at the time and
in the manner specified by the court;
(9) require the guardian to pay
(i) an amount not exceeding $5 000 to or for the benefit of the applicant
or a child whose interests were affected by the denial, or

(ii) a fine not exceeding $5 000.
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(3) If the court makes an order under subsection (2) (a), (b) or (), the court may allocate among the
parties, or require one party alone to pay, the fees relating to the family dispute resolution,

counselling, service, program or transfer.
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When denial is not wrongful
62 (1) For the purposes of section 61 [denial of parenting time or contact], a denial of parenting
time or contact with a child is not wrongful in any of the following circumstances:
(a) the guardian reasonably believed the child might suffer family violence if the
parenting time or contact with the child were exercised,;
(b) the guardian reasonably believed the applicant was impaired by drugs or alcohol
at the time the parenting time or contact with the child was to be exercised;
(c) the child was suffering from an illness when the parenting time or contact with the
child was to be exercised and the guardian has a written statement, by a medical
practitioner or nurse practitioner, indicating that it was not appropriate that the
parenting time or contact with the child be exercised;
(d) in the 12-month period before the denial, the applicant failed repeatedly and
without reasonable notice or excuse to exercise parenting time or contact with the
child;
(e) the applicant
(i) informed the guardian, before the parenting time or contact with the
child was to be exercised, that it was not going to be exercised, and
(i) did not subsequently give reasonable notice to the guardian that the
applicant intended to exercise the parenting time or contact with the child
after all;

(f) other circumstances the court considers to be sufficient justification for the denial.
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(2) If, on an application under section 61, the court finds that parenting time or contact with a child
was denied, but was not wrongfully denied, the court may make an order specifying a period of time

during which the applicant may exercise compensatory parenting time or contact with the child.
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Failure to exercise parenting time or contact
63 (1) If a person fails repeatedly to exercise the parenting time or contact with the child to which
the person is entitled under an agreement or order, whether or not reasonable notice was given, the
court on application may make an order to do one or more of the following:
(a) require one or more of the things described in section 61 (2) (a), (b) or (e) [denial
of parenting time or contact];
(b) require the person to reimburse any other person for expenses reasonably and
necessarily incurred by the other person as a result of the failure to exercise the
parenting time or contact with the child, including travel expenses, lost wages and
child care expenses;
(c) if the court is satisfied that the person who failed to exercise the parenting time or
contact with the child may not comply with an order under this section, order that

person to do one or more of the things described in section 61 (2) (f).
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(2) In making an order under subsection (1) (a), the court may allocate among the parties, or require
one party alone to pay, the fees relating to the family dispute resolution, counselling, service,

program or transfer.
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Orders to prevent removal of child
64 (1) On application, a court may make an order that a person not remove a child from a

specified geographical area.
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(2) On application, if satisfied that a person proposes to remove a child from, and is unlikely to
return the child to, British Columbia, the court may order the person who proposes to remove the
child to do one or more of the following:

(a) give security in any form the court directs;

(b) surrender, to a person named by the court, passports and other travel records of

the person who proposes to remove the child or of the child, or of both;

(c) transfer specific property to a trustee named by the court;

(d) if there is an agreement or order respecting child support, pay the child support to
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a trustee named by the court.
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(3) This section does not apply in relation to the relocation of a child within the meaning of Division

6 [Relocation] of this Part.
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(4) A person required by an order made under this section to hold passports, travel records or other

property delivered under the order must do so in accordance with the directions set out in the order.
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Division 6 — Relocation

6 Hi—is/E

Definition and application
65 (1) In this Division, "relocation” means a change in the location of the residence of a child or
child's guardian that can reasonably be expected to have a significant impact on the child's
relationship with

(a) a guardian, or

(b) one or more other persons having a significant role in the child's life.
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(2) This Division applies if
(a) a child's guardian plans to relocate himself or herself or the child, or both, and
(b) a written agreement or an order respecting parenting arrangements or contact with

the child applies to the child.
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Notice of relocation
66 (1) Subject to subsection (2), a child's guardian who plans to relocate himself or herself or a
child, or both, must give to all other guardians and persons having contact with the child at least 60
days' written notice of

(a) the date of the relocation, and

(b) the name of the proposed location.
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(2) The court may grant an exemption from all or part of the requirement to give notice under
subsection (1) if satisfied that
(a) notice cannot be given without incurring a risk of family violence by another
guardian or a person having contact with the child, or
(b) there is no ongoing relationship between the child and the other guardian or the

person having contact with the child.
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(3) An application for an exemption under subsection (2) may be made in the absence of any other

party.
3 2HICESHEROHNIL, ZOMDHEHENNRWGEIZRIND,

Resolving issues arising from relocation

67 (1) If notice is required under section 66 [notice of relocation], after the notice is given and
before the date of the relocation, the child's guardians and the persons having contact with the child
must use their best efforts to cooperate with one another for the purpose of resolving any issues

relating to the proposed relocation.
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(2) Nothing in subsection (1) prevents
(a) a guardian from making an application under section 69 [orders respecting
relocation], or
(b) a person having contact with the child from making an application under section
59 [orders respecting contact] or 60 [changing, suspending or terminating orders
respecting contact], as applicable, for the purpose of maintaining the relationship

between the child and a person having contact with the child if relocation occurs.
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Child may be relocated unless guardian objects

68 If a child's guardian gives notice under section 66 [notice of relocation] that the guardian plans
to relocate the child, the relocation may occur on or after the date set out in the notice unless another
guardian of the child, within 30 days after receiving the notice, files an application for an order to

prohibit the relocation.
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Orders respecting relocation

69 (1) In this section, "relocating guardian™ means a guardian who plans to relocate a child.
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(2) On application by a guardian, a court may make an order permitting or prohibiting the relocation

of a child by the relocating guardian.
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(3) Despite section 37 (1) [best interests of child], the court, in making an order under this section,
must consider, in addition to the factors set out in section 37 (2), the factors set out in subsection (4)

(a) of this section.

3 3751 (FOHEOFR) ICELLP, KRICESEHEN FENBHEE. BB
L7 L 2HUICFHEINTVWAERNIIMA T, AF4Ha FIZREINTWHER S, BIE L7
FIUE 72 B 720,

(4) If an application is made under this section and the relocating guardian and another guardian do
not have substantially equal parenting time with the child,
(a) the relocating guardian must satisfy the court that
(i) the proposed relocation is made in good faith, and
(if) the relocating guardian has proposed reasonable and workable
arrangements to preserve the relationship between the child and the
child's other guardians, persons who are entitled to contact with the child,
and other persons who have a significant role in the child's life, and
(b) on the court being satisfied of the factors referred to in paragraph (a), the
relocation must be considered to be in the best interests of the child unless another

guardian satisfies the court otherwise.

4 T ARITHESE, BB REN, BETLIRAAKROCZOMOE BN, +LOERE
WP 2, S EHFICL WG S. @) BETORANT, () BES, EEICLS00
EEVIRE, KO, (i) FEtoFOREN, FLOMRRZIEEZHTHE, KO, F0
EIFICB W TERREE Z b OXOMOEFEDOHOBR LR 5720, GERN>HL

74




TERDIZHONWT, BEL TV LGS H5% AT E | HHPTNISEED SR iT T b,

(D) a T TE RSN D HER 2l T HAPFTICB N T, MOBRIAND, BHFT OB O
FLRZW TG a2 RE . ZOBFRIL, FORBEOFEEZBEL TRIhRTIER 672
Uy,

(5) If an application is made under this section and the relocating guardian and another guardian
have ly equal parenting time with the child, the relocating guardian must satisfy the court
(a) of the factors described in subsection (4) (a), and

(b) that the relocation is in the best interests of the child.
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(6) For the purposes of determining if the proposed relocation is made in good faith, the court must
consider all relevant factors, including the following:
(a) the reasons for the proposed relocation;
(b) whether the proposed relocation is likely to enhance the general quality of life of
the child and, if applicable, of the relocating guardian, including increasing emotional
well-being or financial or educational opportunities;
(c) whether notice was given under section 66 [notice of relocation];

(d) any restrictions on relocation contained in a written agreement or an order.
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(7) In determining whether to make an order under this section, the court must not consider whether

a guardian would still relocate if the child's relocation were not permitted.
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If relocation permitted
70 (1) If the court makes an order under section 69 [orders respecting relocation] that permits a
child's relocation, the court may make any of the following orders:
(a) subject to subsection (2) of this section, if the order made under section 69 affects
an agreement or order that allocates parenting arrangements between the relocating
guardian and another guardian, an order under section 45 [orders respecting parenting
arrangements] or 47 [changing, suspending or terminating orders respecting parenting
arrangements], as applicable;
(b) any order necessary to ensure that the relocating guardian complies with the terms
of the order permitting relocation, including an order to do one or more of the
following:
(i) give security in any form the court directs;

(i) transfer specific property to a trustee named by the court.
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(2) In making an order under subsection (1), the court must seek to preserve, to a reasonable extent,
parenting arrangements under the original agreement or order.
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Not a change in circumstances
71 The fact that an order is made that prohibits a child's relocation is not, in itself, a change in the
child's circumstances for the purposes of section 47 [changing, suspending or terminating orders

respecting parenting arrangements].
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Division 7 — Extraprovincial Matters Respecting Parenting Arrangements

7 Ei—RE OB DICET 2 M DRIE

Definitions and interpretation

72 (1) In this Division:
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"extraprovincial order' means an order of an extraprovincial tribunal that is similar in nature to

an order respecting guardianship, parenting arrangements or contact with a child;
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“extraprovincial tribunal means a court or tribunal, outside British Columbia, having authority

to make an extraprovincial order.
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(2) For the purposes of this Division, a child is habitually resident in the place where the child most
recently resided
(a) with his or her parents,
(b) if the parents are living separate and apart, with one parent
(i) under an agreement,
(ii) with the implied consent of the other parent, or
(iii) under an order of a court or tribunal, or
(c) with a person other than a parent on a permanent basis for a significant period of

time.
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(3) The removal or withholding of a child without the consent of a guardian does not affect the
child's habitual residence unless the guardian from whom the child is being removed or withheld

acquiesces or delays in applying for an order of a court or an extraprovincial tribunal.
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Purposes

73 The purposes of this Division are as follows:
(a) to ensure that court applications respecting guardianship, parenting arrangements
or contact with a child are determined on the basis of the best interests of the child;
(b) to avoid the making of orders respecting guardianship, parenting arrangements or
contact with a child, respecting the same child, in more than one jurisdiction;
(c) to discourage child abduction as an alternative to determining by due process the
guardianship of, or parenting arrangements with respect to, a child;
(d) to provide for effective enforcement of orders respecting guardianship, parenting
arrangements or contact with a child, and for the recognition and enforcement of

extraprovincial orders.
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Determining whether to act under this Part
74 (1) This section applies if an order respecting guardianship, parenting arrangements or contact

with a child may be made, respecting the same child, in more than one jurisdiction.

AIRICESATEIE I DORE
7441 1 O%2B25FNEEERICBWT, AUFICEL, LSRR, #FICHE
THERD, FFOBAICETIMEN FENDIHEAIC, RENEH SN,

78




(2) Despite any other provision of this Part, a court may make an order under this Part respecting
guardianship, parenting arrangements or contact with a child only if one of the following conditions
is met:
(a) the child is habitually resident in British Columbia when the application is filed;
(b) the child is not habitually resident in British Columbia when the application is
filed, but the court is satisfied that
(i) the child is physically present in British Columbia when the
application is filed,
(if) substantial evidence concerning the best interests of the child is
available in British Columbia,
(iii) no application for an extraprovincial order is pending before an
extraprovincial tribunal in a place where the child is habitually resident,
(iv) no extraprovincial order has been recognized by a court in British
Columbia,
(v) the child has a real and substantial connection with British Columbia,
and
(vi) on the balance of convenience, it is appropriate for jurisdiction to be
exercised in British Columbia;
(c) the child is physically present in British Columbia and the court is satisfied that
the child would suffer serious harm if the child were to
(i) remain with, or be returned to, the child's guardian, or

(ii) be removed from British Columbia.
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(3) A court may decline to make an order under this Part if the court considers that it is more

appropriate for jurisdiction to be exercised outside British Columbia.
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Recognition of extraprovincial orders
75 (1) Acourt must recognize an extraprovincial order if all of the following apply:
(a) the extraprovincial tribunal would have had jurisdiction to make the order under
the rules that are applicable in British Columbia;
(b) each party to a proceeding in which the extraprovincial order was made had
(i) reasonable notice that the order would be made, and
(ii) a reasonable opportunity to be heard respecting the order;
(c) the extraprovincial tribunal was required by law to consider the best interests of
the child;
(d) it would not be contrary to public policy in British Columbia to recognize the

order.
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(2) On recognition by a court,
(a) an extraprovincial order has the same effect, and may be enforced, as if it were an
order made under section 45 [orders respecting parenting arrangements], 51 [orders
respecting guardianship] or 59 [orders respecting contact], as applicable, and
(b) the court may, if necessary to give effect to the extraprovincial order, make any

order that the court may make under this Act.
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(3) If an application is made to recognize more than one extraprovincial order and the orders
conflict, the court must recognize the order that is most consistent with the best interests of the

child.
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Superseding extraprovincial orders
76 (1) On application, a court may make an order that supersedes an extraprovincial order that has
been recognized under section 75 [recognition of extraprovincial orders] if satisfied that
(a) the child would suffer serious harm if that child were to
(i) remain with, or be returned to, the child's guardian, or
(ii) be removed from British Columbia, or
(b) a change in circumstances affects, or is likely to affect, the best interests of the

child and subsection (2) of this section applies.
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(2) For the purposes of subsection (1) (b), an order may be made only if
(a) the child is habitually resident in British Columbia when an application is filed, or
(b) the child is not habitually resident in British Columbia when the application is
filed, but the court is satisfied that
(i) the circumstances described in section 74 (2) (b) (i), (ii), (v) and (vi)
[determining whether to act under this Part] apply, and
(i) the child no longer has a real and substantial connection with the

place where the extraprovincial order was made.
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Wrongful removal of child

77 (1) This section applies if a court
(@) may not make an order or declines to make an order under section 74
[determining whether to act under this Part], or
(b) is satisfied that a child has been wrongfully removed to, or is being wrongfully

retained in, British Columbia.

AERTOEREY

T4 LI HHFIS, (@) 745 (RIS SATANE I DORE) kRS avE T T
EERESRT LN, HLUL, MHE TS RWEA, X, (b) 78 T T4y va -3
BUETHNG RYITENEDLNDD, HLIE, RYITEL Z L&, BHFARD
Yt AgzuAT 5,

(2) In the circumstances set out in subsection (1), a court may do one or more of the following:
(a) make any interim order that the court is satisfied is in the best interests of the
child;
(b) stay an application to the court for an order, subject to
(i) the condition that a party to the application promptly start a similar

proceeding before an extraprovincial tribunal, or
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(ii) any other conditions the court considers appropriate;
(c) order a party to return the child to a place the court considers appropriate and, in
the discretion of the court, order a party to pay all or part of the expenses reasonably
and necessarily incurred for travel and other expenses of the child and of any parties

to or witnesses in the proceeding.
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Extraprovincial evidence
78 (1) In this section, "senior legal executive™ means the Attorney General, Minister of Justice or

similar officer of a place outside British Columbia.
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(2) If a court considers it necessary to receive evidence from a place outside British Columbia
before making an order respecting guardianship, parenting arrangements or contact with a child, the
court may send to the senior legal executive of the place a request, along with any necessary
supporting material, that
(a) the senior legal executive take any necessary action to require a named person to
attend before the proper tribunal in that place and produce or give evidence
respecting the subject matter of the application, and
(b) the senior legal executive, or the tribunal, send to the court a certified copy of the

evidence produced or given before the tribunal.
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(3) A court that acts under subsection (2) may order payment of all or part of the expenses
reasonably and necessarily incurred for the purposes of this section.
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Referral to court
79 (1) If the Attorney General receives from an extraprovincial tribunal a request similar to that
referred to in section 78 [extraprovincial evidence], along with any necessary supporting material,

the Attorney General must refer the request and the material to the proper court.
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(2) A court to which the Attorney General refers a request under subsection (1) must require the
person named in the request to attend before the court and produce or give evidence in accordance

with the request.
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Division 8 — International Child Abduction

8 Hi EBRAYRF DB

International child abduction
80 (1) In this section, "convention" means the Convention on the Civil Aspects of

International Child Abduction signed at The Hague on October 25, 1980.
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(2) The definitions in the convention in relation to custody and access apply to this

Division for the purpose of applying the convention.
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(3) For the purpose of the convention, the Attorney General is the Central Authority for
British Columbia.
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(4) Subject to subsection (5), the provisions of the convention have the force of law in

British Columbia.

4TH BIHOHEZRSME LT, FROHEF. 7V T4 vz a7 MBNT,
EELTcohaRT 5,

(5) The government is not bound to assume any costs resulting from the participation of
legal counsel or advisors, or from a court proceeding, in relation to applications
submitted under the convention, except to the extent that the costs are covered under

British Columbia's system of legal aid and advice.
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(6) Subsections (1) to (5) and the convention apply respecting a child who, immediately
before a breach of custody or access rights, was habitually resident in a contracting

state, but do not apply respecting a child described in subsection (7).
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(7) Division 7 [Extraprovincial Matters Respecting Parenting Arrangements] applies
respecting
(a) a child who is in Canada and who, immediately before a breach of

custody or access rights, was habitually resident in Canada,
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(b) a child who, immediately before a breach of custody or access rights,
was habitually resident in a state other than a contracting state,

(c) a child who, immediately before a breach of custody or access rights,
was resident, but not habitually resident, in a contracting state, and

(d) any other child affected by an extraprovincial order, other than a child

respecting whom subsections (1) to (5) of this section and the convention

apply.
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Part 9 — Protection from Family Violence
O —T7 7 IV — NAFT VLU RADPLDRE

Definitions
182 In this Part and the regulations made under section 248 (1) (d) [general regulation-making

powers]:

T
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"at-risk family member' means a person whose safety and security is or is likely at risk from

family violence carried out by a family member;
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"firearm'" has the same meaning as in the Criminal Code;
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"residence” means a place where an at-risk family member normally or temporarily resides,

including a place that was vacated because of family violence;
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"'weapon' has the same meaning as in the Criminal Code.
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Orders respecting protection

183 (1) An order under this section
(a) may be made on application by a family member claiming to be an at-risk family
member, by a person on behalf of an at-risk family member, or on the court's own
initiative, and
(b) need not be made in conjunction with any other proceeding or claim for relief

under this Act.
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(2) A court may make an order against a family member for the protection of another family
member if the court determines that
(a) family violence is likely to occur, an

(b) the other family member is an at-risk family member.
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(3) An order under subsection (2) may include one or more of the following:
(a) a provision restraining the family member from
(i) directly or indirectly communicating with or contacting the at-risk
family member or a specified person,
(i) attending at, nearing or entering a place regularly attended by the
at-risk family member, including the  residence, property, business,
school or place of employment of the at-risk family member, even if the
family member owns the place, or has a right to possess the place,
(iii) following the at-risk family member,
(iv) possessing a weapon, a firearm or a specified object, or
(v) possessing a licence, registration certificate, authorization or other
document relating to a weapon or firearm;
(b) limits on the family member in communicating with or contacting the at-risk
family member, including specifying the manner or means of communication or
contact;
(c) directions to a police officer to
(i) remove the family member from the residence immediately or within a
specified period of time,
(if) accompany the family member, the at-risk family member or a
specified person to the residence as soon as practicable, or within a
specified period of time, to supervise the removal of personal belongings,
or
(iii) seize from the family member anything referred to in paragraph (a)
(iv) or (v);
(d) a provision requiring the family member to report to the court, or to a person
named by the court, at the time and in the manner specified by the court;
(e) any terms or conditions the court considers necessary to
(i) protect the safety and security of the at-risk family member, or

(i) implement the order.
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(4) Unless the court provides otherwise, an order under this section expires one year after the date it

is made.

4 T BRI HIBEDED & LIRWIRY | ARIZESMFIE, BHHENL —HFERICHN
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(5) If an order is made under this section at the same time as another order is made under this Act,
including an order made under Division 5 [Orders Respecting Conduct] of Part 10, the orders must

not be recorded in the same document.
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Whether to make protection order
184 (1) In determining whether to make an order under this Part, the court must consider at least
the following risk factors:
(a) any history of family violence by the family member against whom the order is to
be made;
(b) whether any family violence is repetitive or escalating;
(c) whether any psychological or emotional abuse constitutes, or is evidence of, a
pattern of coercive and controlling behaviour directed at the at-risk family member;
(d) the current status of the relationship between the family member against whom
the order is to be made and the at-risk family member, including any recent
separation or intention to separate;
(e) any circumstance of the family member against whom the order is to be made that
may increase the risk of family violence by that family member, including substance
abuse, employment or financial problems, mental health problems associated with a
risk of violence, access to weapons, or a history of violence;
(f) the at-risk family member's perception of risks to his or her own safety and
security;
(9) any circumstance that may increase the at-risk family member's vulnerability,

including pregnancy, age, family circumstances, health or economic dependence.
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(2) If family members are seeking orders under this Part against each other, the court must consider
whether the order should be made against one person only, taking into account

(a) the history of, and potential for, family violence,

(b) the extent of any injuries or harm suffered, and

(c) the respective vulnerability of the applicants.

2 FIEBEERAWVICARICE S MTE RO TV DEGE, HBHTL, ROKFITR
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(3) For the purposes of subsection (2), the person who initiates a particular incident of family

violence is not necessarily the person against whom an order should be made.

3 2HEOWAE, 77 IV — NS F L2 E LTHE SN FHITERICEFTTHE0,
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(4) The court may make an order under this Part regardless of whether any of the following
circumstances exist:
(a) an order for the protection of the at-risk family member has been made previously
against the family member against whom an order is to be made, whether or not the
family member complied with the order;
(b) the family member against whom the order is to be made is temporarily absent
from the residence;
(c) the at-risk family member is temporarily residing in an emergency shelter or other
safe place;
(d) criminal charges have been or may be laid against the family member against
whom the order is to be made;
(e) the at-risk family member has a history of returning to the residence and of living
with the family member against whom the order is to be made after family violence
has occurred;

(f) an order under section 225 [orders restricting communications] has been made,
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respecting the at-risk family member, against the family member against whom the

order is to be made.
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If child a family member
185 If a child is a family member, the court must consider, in addition to the factors set out in
section 184 [whether to make protection order],
(a) whether the child may be exposed to family violence if an order under this Part is
not made, and
(b) whether an order under this Part should also be made respecting the child if an

order under this Part is made respecting the child's parent or guardian.

185 5 FFEMNE Th 25E . BHFTIZ. 184 & (M T LR T 2 M ENICONT)
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Orders without notice

186 (1) An application for an order under this Part may be made without notice.
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(2) If an order is made under this Part without notice, the court, on application by the party against
whom the order is made, may

(a) set aside the order, or

(b) make an order under section 187 [changing or terminating orders respecting

protection].

2 KRICES MO AEEONIGE., MU EeREEONDIHHZFITLDHNMITHESE,
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Changing or terminating orders respecting protection
187 (1) On application by a party, a court may do one or more of the following respecting an order
made under this Part:

(a) shorten the term of the order;

(b) extend the term of the order;

(c) otherwise change the order;

(d) terminate the order.

RECET2HFOEREIIKT
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(d) fFORT

(2) An application under this section must be made before the expiry of the order that is the subject

of the application.

2 T ORFICHESSHIVIL, SEB L OXNRTH D05 OABRRK T T 25, 1T
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(3) Nothing in subsection (2) of this section prohibits a person from making a subsequent

application for an order under section 183 [orders respecting protection].
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Enforcing orders respecting protection
188 (1) An order made under this Part may not be enforced
(a) by means of any order that may be made under this Act, or

(b) under the Offence Act.

REZBIT DM E DBIT
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(2) A police officer having reasonable and probable grounds to believe that a person has
contravened a term of an order made under this Part may
(a) take action to enforce the order, whether or not there is proof that the order has
been served on the person, and

(b) if necessary for the purpose of paragraph (a), use reasonable force.

2 H ADBEKRIZESOTRELNIZMTOFMFICER LI EFELHICED, AFMND
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Conflict between orders
189 (1) In this section, ""protection order' means any of the following orders:
(a) an order made under this Part;
(b) an order, made under the Criminal Code, that restricts a person from contacting or
communicating with another person;
(c) an order, made by a court in British Columbia or another jurisdiction in Canada,

that is similar in nature to an order made under this Part.
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(2) If there is a conflict or an inconsistency between a protection order and an order made under a
Part of this Act other than this Part, the other order is suspended, to the extent of the conflict or
inconsistency, until
(a) either the other order or the protection order is varied in such a way that the
conflict or inconsistency is eliminated, or

(b) the protection order is terminated.
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Rights not affected by Act
190 The making of an order under this Part does not affect any existing right of action of a person

who has been the subject of family violence.
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Extraprovincial orders
191 The Enforcement of Canadian Judgments and Decrees Act applies to an order, made by a

court in another jurisdiction of Canada, that is similar to an order made under this Part.

NS DFE M5
191 & [P HHRiE] ORATIE. ARICIESWTRE bz md & FELFERONE
AT D T OMOEHEEFEHNOEHFNC L > TRELNZMFICbEN SN D,

95




Children’s Law Reform Act R.S.0. 1990, CHAPTER C.12
T EHBEERE

PART 111
CUSTODY, ACCESS AND GUARDIANSHIP
5 3wm
B BaRMEATRA

Interpretation

FRIRBLE

Definitions

18. (1) Inthis Part,

EH
18 5=
1H ARIZBWT, RO LBV ERT D,

“court” means the Ontario Court of Justice, the Family Court or the Superior Court of Justice;
(FHPT) A2 ) AR, FRERHPT UL AT 2 BT 5,

“extra-provincial order” means an order, or that part of an order, of an extra-provincial tribunal

that grants to a person custody of or access to a child;

Mo Dfire) FoREE LT F L ERLitae T 2H IS LT, Az 57 250
BT O T mE O — Mz EwRT 5,

“extra-provincial tribunal” means a court or tribunal outside Ontario that has jurisdiction to

grant to a person custody of or access to a child;

(WAEBHIFT) FORRER L <13 L EARZMAET 2853 LT, MM EZMN 53 25 FiEE
EEEEZ AT D, A2 ) AL OB ITIEEZ EERT D,

“separation agreement” means an agreement that is a valid separation agreement under Part IV
of the Family Law Act. R.S.0. 1990, c. C.12, s. 18 (1); 1996, c. 25, s. 3 (2); 2001, c. 9, Sched. B, s.

4(7,8).
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Child

(2) A reference in this Part to a child is a reference to the child while a minor. R.S.0. 1990, c.

C.12,5.18 (2).

%

2 AROFIZET DRI, REEDOF~DERTH D,

Purposes

19. The purposes of this Part are,

HAY

(a) to ensure that applications to the courts in respect of custody of, incidents of
custody of, access to and guardianship for children will be determined on the basis of
the best interests of the children;

(b) to recognize that the concurrent exercise of jurisdiction by judicial tribunals of
more than one province, territory or state in respect of the custody of the same child
ought to be avoided, and to make provision so that the courts of Ontario will, unless
there are exceptional circumstances, refrain from exercising or decline jurisdiction in
cases where it is more appropriate for the matter to be determined by a tribunal
having jurisdiction in another place with which the child has a closer connection;

(c) to discourage the abduction of children as an alternative to the determination of
custody rights by due process; and

(d) to provide for the more effective enforcement of custody and access orders and
for the recognition and enforcement of custody and access orders made outside

Ontario. R.S.0. 1990, c. C.12, s. 19.
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Custody and Access
L Y AONIE N

Father and mother entitled to custody
20. (1) Except as otherwise provided in this Part, the father and the mother of a
child are equally entitled to custody of the child. R.S.0. 1990, c. C.12, s. 20 (1).
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HERID & 5,

Rights and responsibilities
(2) A person entitled to custody of a child has the rights and responsibilities of a
parent in respect of the person of the child and must exercise those rights and

responsibilities in the best interests of the child. R.S.0. 1990, c. C.12, s. 20 (2).

AR OEE
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Authority to act
(3) Where more than one person is entitled to custody of a child, any one of them may
exercise the rights and accept the responsibilities of a parent on behalf of them in

respect of the child. R.S.0. 1990, c. C.12, s. 20 (3).

TR DHER
3 2 N LEOER, FOREMHELATL2H5E., OD 1 NZZOHRZITHE L, 7124
LTS OROYVICHOBFEEGIEZITH I ENTE D,

Where parents separate

(4) Where the parents of a child live separate and apart and the child lives with one of
them with the consent, implied consent or acquiescence of the other of them, the right
of the other to exercise the entitlement of custody and the incidents of custody, but not
the entitlement to access, is suspended until a separation agreement or order otherwise

provides. R.S.0. 1990, c. C.12, s. 20 (4).
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Access
(5) The entitlement to access to a child includes the right to visit with and be visited
by the child and the same right as a parent to make inquiries and to be given
information as to the health, education and welfare of the child. R.S.0. 1990, c. C.12, s.
20 (5).
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Marriage of child
(6) The entitlement to custody of or access to a child terminates on the marriage of the

child. R.S.0. 1990, c. C.12, s. 20 (6).
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Entitlement subject to agreement or order
(7) Any entitlement to custody or access or incidents of custody under this section is
subject to alteration by an order of the court or by separation agreement. R.S.0. 1990,

c. C.12, s. 20 (7).

BEXIIMEIE S HEF|
7T OARFICESEH#ERS L THSZMOMER . UIEREICAET 2 T, Y
Frofm s ITEEEFICLIDETIMES bD LT 25,

Application for custody or access
21. (1) A parent of a child or any other person may apply to a court for an order
respecting custody of or access to the child or determining any aspect of the incidents of

custody of the child. R.S.0. 1990, c. C.12, s. 21.
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Affidavit
(2) An application under subsection (1) for custody of or access to a child shall be
accompanied by an affidavit, in the form prescribed for the purpose by the rules of
court, of the person applying for custody or access, containing,
(a) the person’s proposed plan for the child’s care and upbringing;
(b) information respecting the person’s current or previous involvement in
any family proceedings, including proceedings under Part III of the Child
and Family Services Act (child protection), or in any criminal proceedings;
and
(c) any other information known to the person that is relevant to the
factors to be considered by the court under subsections 24 (2), (3) and (4) in
determining the best interests of the child. 2009, c. 11, s. 6.
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Police records checks, non-parents
21.1 (1) Every person who applies under section 21 for custody of a child and who is
not a parent of the child shall file with the court the results of a recent police records

check respecting the person in accordance with the rules of court. 2009, c. 11, s. 7.
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Admissibility

(2) The results obtained by the court under subsection (1) and any information,
statement or document derived from the information contained in the results are
admissible in evidence in the application, if the court considers it to be relevant. 2009,

c. 11, s. 7.
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Use of evidence
(3) Subject to subsection 24 (3), evidence that is determined by the court to be
admissible under subsection (2) shall be considered in determining the best interests of

the child under section 24. 2009, c. 11, s. 7.
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Regulations
(4) The Lieutenant Governor in Council may make regulations defining “police

records check” for the purposes of subsection (1). 2009, c. 11, s. 7.
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CAS records search, non-parents
Definition

21.2 (1) In this section,
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“society” means an approved agency designated as a children’s aid society under the
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Child and Family Services Act. 2009, c. 11, s. 8.

(H) 1 &b F Y — e 2% (Child and Family Services Act) | @ FT, 7-XH0X
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Request for report
(2) Every person who applies under section 21 for custody of a child and who is not a
parent of the child shall submit a request, in the form provided by the Ministry of the
Attorney General, to every society or other body or person prescribed by the
regulations, for a report as to,
(a) whether a society has records relating to the person applying for
custody; and
(b) if there are records and the records indicate that one or more files
relating to the person have been opened, the date on which each file was
opened and, if the file was closed, the date on which the file was closed.

2009, c. 11, s. 8.
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Request to be filed
(3) A copy of each request made under subsection (2) shall be filed with the court.
2009, c. 11, s. 8.
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Report required
(4) Within 30 days of receiving a request under subsection (2), a society or other body
or person shall provide the court in which the application was filed with a report, in the

form provided by the Ministry of the Attorney General, containing the information
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required under that subsection, and shall provide a copy of the report to the requesting

party. 2009, c. 11, s. 8.
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Duty of clerk
(5) Subject to subsection (6), if the report indicates that there are records relating to
the requesting party, the clerk of the court shall, 20 days after all of the reports that
were requested by the party have been received by the court,
(a) give a copy of the report to every other party and to counsel, if any,
representing the child; and
(b) file the report in the court file. 2009, c. 11, s. 8.
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Exception
(6) The court may, on motion by the requesting party, order,
(a) that the time period referred to in subsection (5) be lengthened; or
(b) that all or part of the report be sealed in the court file and not disclosed
if,
() the court determines that some or all of the information
contained in the report is not relevant to the application, or

(i) the party withdraws the application. 2009, c. 11, s. 8.

pist

6 HHPTIERT LY EEOHRNIZEDE, ROFZONTNNEmTTE D,
(@) HBHTEMRSNLHMDILER
b)) O BEBCETENDI ., HDWVIELT N TOFRD, ZOHRLEBHL
RN L FHFT AT 2356 XE Q) EOSEERHILERY T 554
Wit EORE UL EOEHFT 7 7 A N~ORE R OARBR

103




Admissibility
(7) A report that is filed under subsection (5) and any information, statement or
document derived from the information contained in the report is admissible in

evidence in the application, if the court considers it to be relevant. 2009, c. 11, s. 8.
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Use of evidence
(8) Subject to subsection 24 (3), evidence that is determined by the court to be
admissible under subsection (7) shall be considered in determining the best interests of

the child under section 24. 2009, c. 11, s. 8.
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Interpretation

(9) Nothing done under this section constitutes publication of information or making
information public for the purposes of subsection 45 (8) of the Child and Family
Services Act or an order under clause 70 (1) (b). 2009, c. 11, s. 8.
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Regulations
(10) The Lieutenant Governor in Council may make regulations for the purposes of
subsection (2),
(a) specifying one or more societies or other bodies or persons to whom a
request must be submitted;
(b) governing the manner and scope of the search required to be
undertaken in response to a request;
() specifying classes of files that shall be excluded from the report. 2009, c.
11, s. 8.
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Other proceedings

Application by non-parent

21.83 (1) Where an application for custody of a child is made by a person who is not a
parent of the child, the clerk of the court shall provide to the court and to the parties
information in writing respecting any current or previous family proceedings involving
the child or any person who is a party to the application and who is not a parent of the

child. 2009, c. 11, s. 9.
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Same

(2) Where an application for custody of a child is made by a person who is not a parent
of the child, the court may require the clerk of the court to provide to the court and to
the parties information in writing respecting any current or previous criminal
proceedings involving any person who is a party to the application and who is not a

parent of the child. 2009, c. 11, s. 9.
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Same

(3) Written information provided under subsection (1) or (2) shall also be provided to
counsel, if any, representing the child who is the subject of the application. 2009, c. 11,
s. 9.
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Admissibility
(4) Written information that is provided to the court under subsection (1) or (2) and
any information, statement or document derived from that information is admissible in

evidence in the application, if the court considers it to be relevant. 2009, c. 11, s. 9.
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Use of evidence
(5) Subject to subsection 24 (3), evidence that is determined by the court to be
admissible under subsection (4) shall be considered in determining the best interests of

the child under section 24. 2009, c. 11, s. 9.
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Interpretation

(6) Nothing done under this section constitutes publication of information or making
information public for the purposes of subsection 45 (8) of the Child and Family
Services Act or an order under clause 70 (1) (b). 2009, c. 11, s. 9.
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Regulations
(7) The Attorney General may make regulations for the purposes of this section,
(a) defining “family proceeding” and “criminal proceeding”;
(b) prescribing the scope, content and form of the written information that
shall or may be provided under this section;
(c) providing for a process for removing from the written information

provided under subsection (1) or (2) information respecting a proceeding
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that does not involve the child who is the subject of the application or a
person who is a party and is not a parent of the child, as the case may be.
2009, c. 11, s. 9.
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Jurisdiction
22. (1) A court shall only exercise its jurisdiction to make an order for custody of or
access to a child where,
(a) the child is habitually resident in Ontario at the commencement of the
application for the order;
(b) although the child is not habitually resident in Ontario, the court is
satisfied,
(i) that the child is physically present in Ontario at the
commencement of the application for the order,
(ii) that substantial evidence concerning the best interests of the
child is available in Ontario,
(iii) that no application for custody of or access to the child is
pending before an extra-provincial tribunal in another place
where the child is habitually resident,
(iv) that no extra-provincial order in respect of custody of or
access to the child has been recognized by a court in Ontario,
(v) that the child has a real and substantial connection with
Ontario, and
(vi) that, on the balance of convenience, it is appropriate for
jurisdiction to be exercised in Ontario. R.S.0. 1990, c. C.12, s. 22
(1.
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Habitual residence

(2) A child is habitually resident in the place where he or she resided,
(a) with both parents;
(b) where the parents are living separate and apart, with one parent under
a separation agreement or with the consent, implied consent or
acquiescence of the other or under a court order; or
(c) with a person other than a parent on a permanent basis for a
significant period of time,whichever last occurred. R.S.0. 1990, c. C.12, s.
22 (2).
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Abduction

(3) The removal or withholding of a child without the consent of the person having
custody of the child does not alter the habitual residence of the child unless there has
been acquiescence or undue delay in commencing due process by the person from whom

the child is removed or withheld. R.S.0. 1990, c. C.12, s. 22 (3).
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Serious harm to child
23. Despite sections 22 and 41, a court may exercise its jurisdiction to make or to vary
an order in respect of the custody of or access to a child where,
(a) the child is physically present in Ontario; and
(b) the court is satisfied that the child would, on the balance of
probabilities, suffer serious harm if,
() the child remains in the custody of the person legally entitled
to custody of the child,
(i) the child is returned to the custody of the person legally
entitled to custody of the child, or
(iii) the child is removed from Ontario. R.S.0. 1990, c. C.12, s.
23.
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Merits of application for custody or access

24. (1) The merits of an application under this Part in respect of custody of or access
to a child shall be determined on the basis of the best interests of the child, in
accordance with subsections (2), (3) and (4). 2006, c. 1, s. 3 (1).
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Best interests of child
(2) The court shall consider all the child’s needs and circumstances, including,

(a) the love, affection and emotional ties between the child and,
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(i) each person entitled to or claiming custody of or access to the
child,
(ii) other members of the child’s family who reside with the child,
and
(iii) persons involved in the child’s care and upbringing;
(b) the child’s views and preferences, if they can reasonably be ascertained;
(c) the length of time the child has lived in a stable home environment;
(d) the ability and willingness of each person applying for custody of the
child to provide the child with guidance and education, the necessaries of
life and any special needs of the child;
(e) the plan proposed by each person applying for custody of or access to
the child for the child’s care and upbringing;
(f) the permanence and stability of the family unit with which it is
proposed that the child will live;
(g) the ability of each person applying for custody of or access to the child
to act as a parent; and
(h) the relationship by blood or through an adoption order between the
child and each person who is a party to the application. 2006, c. 1, s. 3 (1);
2009, c. 11, s. 10.
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Past conduct
(3) A person’s past conduct shall be considered only,
(a) in accordance with subsection (4); or
(b) if the court is satisfied that the conduct is otherwise relevant to the person’s

ability to act as a parent. 2006, c. 1, s. 3 (1).

BEOITS

3H »OHEOWBEDTHIE. (@) 4 BTV, XEb) TOTRAEE LTTEIT 5729
DEDHEDRENZHET MO EDTH L LEHHAFAED 2HE. Lo TOHRBE SN
TR B 720,

Violence and abuse
(4) 1In assessing a person’s ability to act as a parent, the court shall consider whether
the person has at any time committed violence or abuse against,

(a) his or her spouse;

(b) a parent of the child to whom the application relates;

(c) a member of the person’s household; or

(d) any child. 2006, c. 1, s. 3 (1).
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Same
(5) For the purposes of subsection (4), anything done in self-defence or to protect

another person shall not be considered violence or abuse. 2006, c. 1, s. 3 (1).
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Declining jurisdiction
25. A court having jurisdiction under this Part in respect of custody or access may
decline to exercise its jurisdiction where it is of the opinion that it is more appropriate

for jurisdiction to be exercised outside Ontario. R.S.0. 1990, c. C.12, s. 25.
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Delay

26. (1) Where an application under this Part in respect of custody of or access to a
child has not been heard within six months after the commencement of the
proceedings, the clerk of the court shall list the application for the court and give notice
to the parties of the date and time when and the place where the court will fix a date for

the hearing of the application. R.S.0. 1990, c. C.12, s. 26 (1); 2009, c. 11, s. 11 (1).
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Exception
(1.1) Subsection (1) does not apply to an application under this Part that relates to the
custody of or access to a child if the child is the subject of an application or order under
Part III of the Child and Family Services Act, unless the application under this Part
relates to,
(a) an order in respect of the child that was made under subsection 57.1 (1)
of the Child and Family Services Act;
(b) an order referred to in subsection 57.1 (3) of the Child and Family
Services Act that was made at the same time as an order under subsection
57.1 (1) of that Act; or
(c) an access order in respect of the child under section 58 of the Child and
Family Services Act that was made at the same time as an order under

subsection 57.1 (1) of that Act. 2006, c. 5, s. 51 (1).
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Directions

(2) At a hearing of a matter listed by the clerk in accordance with subsection (1), the
court by order may fix a date for the hearing of the application and may give such
directions in respect of the proceedings and make such order in respect of the costs of
the proceedings as the court considers appropriate. R.S.0. 1990, c. C.12, s. 26 (2); 2009,
c. 11, s. 11 (2).
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Early date
(3) Where the court fixes a date under subsection (2), the court shall fix the earliest
date that, in the opinion of the court, is compatible with a just disposition of the

application. R.S.0. 1990, c. C.12, s. 26 (3).
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Effect of divorce proceedings
27. Where an action for divorce is commenced under the Divorce Act (Canada), any
application under this Part in respect of custody of or access to a child that has not been

determined is stayed except by leave of the court. R.S.0. 1990, ¢. C.12, s. 27.
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Custody and Access — Orders
o Y A ONTTE=2

Powers of court
28. (1) The court to which an application is made under section 21,

(a) by order may grant the custody of or access to the child to one or more

persons;

(b) by order may determine any aspect of the incidents of the right to

custody or access; and

(c) may make such additional order as the court considers necessary and

proper in the circumstances, including an order,
() limiting the duration, frequency, manner or location of
contact or communication between any of the parties, or
between a party and the child,
(ii) prohibiting a party or other person from engaging in
specified conduct in the presence of the child or at any time
when the person is responsible for the care of the child,
(iii) prohibiting a party from changing the child’s residence,
school or day care facility without the consent of another party
or an order of the court,
(iv) prohibiting a party from removing the child from Ontario
without the consent of another party or an order of the court,
(v) requiring the delivery, to the court or to a person or body
specified by the court, of the child’s passport, the child’s health
card within the meaning of the Health Insurance Act or any
other document relating to the child that the court may specify,
(vi) requiring a party to give information or to consent to the
release of information respecting the health, education and
welfare of the child to another party or other person specified by
the court, or
(vii) requiring a party to facilitate communication by the child
with another party or other person specified by the court in a
manner that is appropriate for the child. R.S.0. 1990, c. C.12, s.
28; 2009, c. 11, s. 12.
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Exception

(2) If an application is made under section 21 with respect to a child who is the subject
of an order made under section 57.1 of the Child and Family Services Act, the court
shall treat the application as if it were an application to vary an order made under this

section. 2006, c. 5, s. 51 (2).
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Same
(3) If an order for access to a child was made under Part III of the Child and Family

Services Act at the same time as an order for custody of the child was made under
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section 57.1 of that Act, the court shall treat an application under section 21 relating to
access to the child as if it were an application to vary an order made under this section.

2006, c. 5, s. 51 (2).
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Order varying an order

29. A court shall not make an order under this Part that varies an order in respect of
custody or access made by a court in Ontario unless there has been a material change
in circumstances that affects or is likely to affect the best interests of the child. R.S.O.
1990, c. C.12, s. 29.
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Custody and Access — Assistance to Court
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Assessment of needs of child

30. (1) The court before which an application is brought in respect of custody of or
access to a child, by order, may appoint a person who has technical or professional skill
to assess and report to the court on the needs of the child and the ability and
willingness of the parties or any of them to satisfy the needs of the child. R.S.0. 1990, c.
C.12, s. 30 (D).
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When order may be made
(2) An order may be made under subsection (1) on or before the hearing of the

application in respect of custody of or access to the child and with or without a request
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by a party to the application. R.S.0. 1990, c. C.12, s. 30 (2).
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Agreement by parties

(3) The court shall, if possible, appoint a person agreed upon by the parties, but if the
parties do not agree the court shall choose and appoint the person. R.S.0. 1990, c. C.12,
s. 30 (3).
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Consent to act
(4) The court shall not appoint a person under subsection (1) unless the person has
consented to make the assessment and to report to the court within the period of time

specified by the court. R.S.0. 1990, c. C.12, s. 30 (4).
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Attendance for assessment

(5) In an order under subsection (1), the court may require the parties, the child and
any other person who has been given notice of the proposed order, or any of them, to
attend for assessment by the person appointed by the order. R.S.0. 1990, c. C.12, s. 30
(®).
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Refusal to attend
(6) Where a person ordered under this section to attend for assessment refuses to
attend or to undergo the assessment, the court may draw such inferences in respect of

the ability and willingness of any person to satisfy the needs of the child as the court
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considers appropriate. R.S.0. 1990, c. C.12, s. 30 (6).
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Report
(7) The person appointed under subsection (1) shall file his or her report with the
clerk of the court. R.S.0. 1990, c. C.12, s. 30 (7); 2009, c. 11, s. 13 (1).
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Copies of report

(8) The clerk of the court shall give a copy of the report to each of the parties and to
counsel, if any, representing the child. R.S.0. 1990, c. C.12, s. 30 (8); 2009, c. 11, s. 13
().
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Admissibility of report
(9) The report mentioned in subsection (7) is admissible in evidence in the application.

R.S.0. 1990, c. C.12, s. 30 (9).
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Assessor may be witness
(10) Any of the parties, and counsel, if any, representing the child, may require the
person appointed under subsection (1) to attend as a witness at the hearing of the

application. R.S.0. 1990, c. C.12, s. 30 (10).
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Directions
(11) Upon motion, the court by order may give such directions in respect of the

assessment as the court considers appropriate. R.S.0. 1990, c. C.12, s. 30 (11).
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Fees and expenses
(12) The court shall require the parties to pay the fees and expenses of the person

appointed under subsection (1). R.S.0. 1990, c. C.12, s. 30 (12).
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Idem, proportions or amounts
(13) The court shall specify in the order the proportions or amounts of the fees and

expenses that the court requires each party to pay. R.S.0. 1990, c. C.12, s. 30 (13).
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Idem, serious financial hardship

(14) The court may relieve a party from responsibility for payment of any of the fees
and expenses of the person appointed under subsection (1) where the court is satisfied
that payment would cause serious financial hardship to the party. R.S.0. 1990, c. C.12,
s. 30 (14).
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Other expert evidence
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(15) The appointment of a person under subsection (1) does not prevent the parties or
counsel representing the child from submitting other expert evidence as to the needs of
the child and the ability and willingness of the parties or any of them to satisfy the
needs of the child. R.S.0. 1990, c. C.12, s. 30 (15).
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Mediation
31. (1) Upon an application for custody of or access to a child, the court, at the
request of the parties, by order may appoint a person selected by the parties to mediate

any matter specified in the order. R.S.0. 1990, c. C.12, s. 31 (1).
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Consent to act

(2) The court shall not appoint a person under subsection (1) unless the person,
(a) has consented to act as mediator; and
(b) has agreed to file a report with the court within the period of time
specified by the court. R.S.0. 1990, c. C.12, s. 31 (2).
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Duty of mediator

(3) Tt is the duty of a mediator to confer with the parties and endeavour to obtain an

agreement in respect of the matter. R.S.0. 1990, c. C.12, s. 31 (3).
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Form of report

(4) Before entering into mediation on the matter, the parties shall decide whether,
(a) the mediator is to file a full report on the mediation, including anything
that the mediator considers relevant to the matter in mediation; or
(b) the mediator is to file a report that either sets out the agreement
reached by the parties or states only that the parties did not reach
agreement on the matter. R.S.0. 1990, c. C.12, s. 31 (4).
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Filing of report

(5) The mediator shall file his or her report with the clerk of the court in the form
decided upon by the parties under subsection (4). R.S.0. 1990, c. C.12, s. 31 (5); 2009, c.
11, s. 14 (D).
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Copies of report

(6) The clerk of the court shall give a copy of the report to each of the parties and to
counsel, if any, representing the child. R.S.0. 1990, c. C.12, s. 31 (6); 2009, c. 11, s. 14
().
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Admissions made in the course of mediation
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(7) Where the parties have decided that the mediator’s report is to be in the form
described in clause (4) (b), evidence of anything said or of any admission or
communication made in the course of the mediation is not admissible in any proceeding
except with the consent of all parties to the proceeding in which the order was made

under subsection (1). R.8.0. 1990, c. C.12, s. 31 (7).
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Fees and expenses
(8) The court shall require the parties to pay the fees and expenses of the mediator.

R.S.0. 1990, c. C.12, s. 31 (8).
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Idem, proportions or amounts
(9) The court shall specify in the order the proportions or amounts of the fees and

expenses that the court requires each party to pay. R.S.0. 1990, c. C.12, s. 31 (9).
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Idem, serious financial hardship
(10) The court may relieve a party from responsibility for payment of any of the fees
and expenses of the mediator where the court is satisfied that payment would cause

serious financial hardship to the party. R.S.0. 1990, c. C.12, s. 31 (10).
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Further evidence from outside Ontario
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32. (1) Where a court is of the opinion that it is necessary to receive further evidence
from a place outside Ontario before making a decision, the court may send to the
Attorney General, Minister of Justice or similar officer of the place outside Ontario
such supporting material as may be necessary together with a request,
(a) that the Attorney General, Minister of Justice or similar officer take
such action as may be necessary in order to require a named person to
attend before the proper tribunal in that place and produce or give
evidence in respect of the subject-matter of the application; and
(b) that the Attorney General, Minister of Justice or similar officer or the
tribunal send to the court a certified copy of the evidence produced or given

before the tribunal. R.S.0. 1990, c. C.12, s. 32 (1).
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Cost of obtaining evidence
(2) A court that acts under subsection (1) may assess the cost of so acting against one
or more of the parties to the application or may deal with such cost as costs in the

cause. R.S.0. 1990, c. C.12, s. 32 (2).
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Request from outside Ontario for further evidence

33. (1) Where the Attorney General receives from an extra-provincial tribunal a
request similar to that referred to in section 32 and such supporting material as may be
necessary, it is the duty of the Attorney General to refer the request and the material to

the proper court. R.S.0. 1990, c. C.12, s. 33 (1).
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Obtaining evidence
(2) A court to which a request is referred by the Attorney General under subsection (1)
shall require the person named in the request to attend before the court and produce or

give evidence in accordance with the request. R.S.0. 1990, c. C.12, s. 33 (2).
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Custody and Access — Enforcement

B M O HEE M —HIT

Supervision of custody or access
34. (1) Where an order is made for custody of or access to a child, a court may give such
directions as it considers appropriate for the supervision of the custody or access by a person, a

children’s aid society or other body. R.S.0. 1990, c. C.12, s. 34 (1).
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Consent to act
(2) A court shall not direct a person, a children’s aid society or other body to supervise custody or
access as mentioned in subsection (1) unless the person, society or body has consented to act as

supervisor. R.S.0. 1990, c. C.12,s. 34 (2).
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Restraining order
35. (1) On application, the court may make an interim or final restraining order against any
person if the applicant has reasonable grounds to fear for his or her own safety or for the safety of

any child in his or her lawful custody. 2009, c. 11, s. 15.
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Provisions of order
(2) A restraining order made under subsection (1) shall be in the form prescribed by the rules of
court and may contain one or more of the following provisions, as the court considers appropriate:
1. Restraining the respondent, in whole or in part, from directly or indirectly contacting or
communicating with the applicant or any child in the applicant’s lawful custody.
2. Restraining the respondent from coming within a specified distance of one or more
locations.
3. Specifying one or more exceptions to the provisions described in paragraphs 1 and 2.

4. Any other provision that the court considers appropriate. 2009, c. 11, s. 15.
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Transition

(3) This section, as it read on October 14, 2009, continues to apply to,
(a) any prosecution or other proceeding begun under this section before October 15,
2009; and
(b) any order made under this section that was in force on October 14, 2009. 2009, c.

11, s. 15; 2014, c. 7, Sched. 4, s. 1.
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Order where child unlawfully withheld

36. (1) Where a court is satisfied upon application by a person in whose favour an order has
been made for custody of or access to a child that there are reasonable and probable grounds for
believing that any person is unlawfully withholding the child from the applicant, the court by order
may authorize the applicant or someone on his or her behalf to apprehend the child for the purpose
of giving effect to the rights of the applicant to custody or access, as the case may be. R.S.0. 1990,
c. C.12, 5. 36 (1).
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Order to locate and take child
(2) Where a court is satisfied upon application that there are reasonable and probable grounds for
believing,
(a) that any person is unlawfully withholding a child from a person entitled to custody
of or access to the child;
(b) that a person who is prohibited by court order or separation agreement from
removing a child from Ontario proposes to remove the child or have the child
removed from Ontario; or
(c) that a person who is entitled to access to a child proposes to remove the child or to
have the child removed from Ontario and that the child is not likely to return,
the court by order may direct a police force, having jurisdiction in any area where it appears to the
court that the child may be, to locate, apprehend and deliver the child to the person named in the

order. R.S.0. 1990, c. C.12, s. 36 (2).
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Application without notice
(3) An order may be made under subsection (2) upon an application without notice where the

court is satisfied that it is necessary that action be taken without delay. R.S.0. 1990, c. C.12, s. 36
3).
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Duty to act
(4) The police force directed to act by an order under subsection (2) shall do all things reasonably
able to be done to locate, apprehend and deliver the child in accordance with the order. R.S.0. 1990,

c. C.12, . 36 (4).
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Entry and search

(5) For the purpose of locating and apprehending a child in accordance with an order under
subsection (2), a member of a police force may enter and search any place where he or she has
reasonable and probable grounds for believing that the child may be with such assistance and such

force as are reasonable in the circumstances. R.S.0. 1990, c. C.12, s. 36 (5).
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Time
(6) Anentry or a search referred to in subsection (5) shall be made only between 6 a.m. and 9 p.m.
standard time unless the court, in the order, authorizes entry and search at another time. R.S.O.

1990, c. C.12, s. 36 (6).
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Expiration of order
(7) An order made under subsection (2) shall name a date on which it expires, which shall be a
date not later than six months after it is made unless the court is satisfied that a longer period of time

is necessary in the circumstances. R.S.0. 1990, c. C.12, s. 36 (7).
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When application may be made
(8) An application under subsection (1) or (2) may be made in an application for custody or access

or at any other time. R.S.0. 1990, c. C.12, s. 36 (8).
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Court orders, removal and return of children

To prevent unlawful removal of child

37. (1) Where a court, upon application, is satisfied upon reasonable and probable grounds that a
person prohibited by court order or separation agreement from removing a child from Ontario

proposes to remove the child from Ontario, the court in order to prevent the removal of the child
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from Ontario may make an order under subsection (3). R.S.0. 1990, c. C.12, s. 37 (1).
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To ensure return of child

(2) Where a court, upon application, is satisfied upon reasonable and probable grounds that a
person entitled to access to a child proposes to remove the child from Ontario and is not likely to
return the child to Ontario, the court in order to secure the prompt, safe return of the child to Ontario

may make an order under subsection (3). R.S.0. 1990, c. C.12, s. 37 (2).
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Order by court
(3) An order mentioned in subsection (1) or (2) may require a person to do any one or more of the
following:
1. Transfer specific property to a named trustee to be held subject to the terms and
conditions specified in the order.
2. Where payments have been ordered for the support of the child, make the payments to a
specified trustee subject to the terms and conditions specified in the order.
3. Post a bond, with or without sureties, payable to the applicant in such amount as the
court considers appropriate.
4. Deliver the person’s passport, the child’s passport and any other travel documents of
either of them that the court may specify to the court or to an individual or body specified

by the court. R.S.0. 1990, c. C.12, s. 37 (3); 2009, c. 11, s. 16.
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Idem, Ontario Court of Justice
(4) The Ontario Court of Justice shall not make an order under paragraph 1 of subsection (3).

R.S.0.1990, c. C.12, s. 37 (4); 2001, c. 9, Sched. B, s. 4 (8).

Rk, 225 Y AHEHPT
4T B U ANEHIFTL, 3TEDOHE 135 75 7ICHES MFER L TITAR LR,

Terms and conditions

(5) Inan order under paragraph 1 of subsection (3), the court may specify terms and conditions for
the return or the disposition of the property as the court considers appropriate. R.S.0. 1990, c. C.12,
5. 37 (5).
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Safekeeping
(6) A court or an individual or body specified by the court in an order under paragraph 4 of
subsection (3) shall hold a passport or travel document delivered in accordance with the order in

safekeeping in accordance with any directions set out in the order. R.S.0. 1990, c. C.12, s. 37 (6).
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Directions
(7) Inan order under subsection (3), a court may give such directions in respect of the safekeeping

of the property, payments, passports or travel documents as the court considers appropriate. R.S.O.
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1990, c. C.12, 5. 37 (7).
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Contempt of orders of Ontario Court of Justice

38. (1) In addition to its powers in respect of contempt, the Ontario Court of Justice may punish
by fine or imprisonment, or both, any wilful contempt of or resistance to its process or orders under
this Act, other than orders under section 35, but the fine shall not in any case exceed $5,000 nor
shall the imprisonment exceed ninety days. R.S.0. 1990, c. C.12, s. 38 (1); 2001, c. 9, Sched. B, s. 4
(8); 2014, c. 7, Sched. 4, s. 2 (1).
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Conditions of imprisonment
(2) An order for imprisonment under subsection (1) may be made conditional upon default in the
performance of a condition set out in the order and may provide for the imprisonment to be served

intermittently. R.S.0. 1990, c. C.12, s. 38 (2).
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Transition
(3) This section, as it read on October 14, 2009, continues to apply to orders referred to in clause

35 (3) (b). 2014, c. 7, Sched. 4, 5. 2 (2).
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Information as to address
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39. (1) Where, upon application to a court, it appears to the court that,

(a) for the purpose of bringing an application in respect of custody or access under

this Part; or

(b) for the purpose of the enforcement of an order for custody or access,
the proposed applicant or person in whose favour the order is made has need to learn or confirm the
whereabouts of the proposed respondent or person against whom the order referred to in clause (b)
is made, the court may order any person or public body to provide the court with such particulars of
the address of the proposed respondent or person against whom the order referred to in clause (b) is
made as are contained in the records in the custody of the person or body, and the person or body
shall give the court such particulars as are contained in the records and the court may then give the

particulars to such person or persons as the court considers appropriate. R.S.0. 1990, c. C.12, s. 39

.
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Exception

(2) A court shall not make an order on an application under subsection (1) where it appears to the
court that the purpose of the application is to enable the applicant to identify or to obtain particulars
as to the identity of a person who has custody of a child, rather than to learn or confirm the
whereabouts of the proposed respondent or the enforcement of an order for custody or access.

R.S.0. 1990, c. C.12, s. 39 (2).

Bis+

20 1IHICESSHMENRENTC L EIT, YEHPSLO B, #HSLAOfEET, I3RS
#LSITHEHEZRD IO DT OPITEAMD Z & IR T D 2 & T3 HEHL
NP F DO HEEETHEDOH I T DS, XIIAFTEDHEOICTHILTH
D LEZDEEIE, MEEHPTIE, A e L TR bR,

132




Compliance with order
(3) The giving of information in accordance with an order under subsection (1) shall be deemed
for all purposes not to be a contravention of any Act or regulation or any common law rule of

confidentiality. R.S.0. 1990, c. C.12, s. 39 (3).
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Section binds Crown

(4) This section binds the Crown in right of Ontario. R.S.0. 1990, c. C.12, s. 39 (4).
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Custody and Access — Extra-Provincial Matters
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Interim powers of court
40. Upon application, a court,
(a) that is satisfied that a child has been wrongfully removed to or is being wrongfully
retained in Ontario; or
(b) that may not exercise jurisdiction under section 22 or that has declined jurisdiction
under section 25 or 42,
may do any one or more of the following:
1. Make such interim order in respect of the custody or access as the court considers is in
the best interests of the child.
2. Stay the application subject to,
i. the condition that a party to the application promptly commence a similar
proceeding before an extra-provincial tribunal, or
ii. such other conditions as the court considers appropriate.
3. Order a party to return the child to such place as the court considers appropriate and, in
the discretion of the court, order payment of the cost of the reasonable travel and other
expenses of the child and any parties to or witnesses at the hearing of the application.

R.S.0. 1990, c. C.12, s. 40.
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Enforcement of extra-provincial orders
41. (1) Upon application by any person in whose favour an order for the custody of or access to
a child has been made by an extra-provincial tribunal, a court shall recognize the order unless the
court is satisfied,
(a) that the respondent was not given reasonable notice of the commencement of the
proceeding in which the order was made;
(b) that the respondent was not given an opportunity to be heard by the
extra-provincial tribunal before the order was made;
(c) that the law of the place in which the order was made did not require the
extra-provincial tribunal to have regard for the best interests of the child;
(d) that the order of the extra-provincial tribunal is contrary to public policy in
Ontario; or
(e) that, in accordance with section 22, the extra-provincial tribunal would not have

jurisdiction if it were a court in Ontario. R.S.0. 1990, c. C.12, s. 41 (1).
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Effect of recognition of order
(2) An order made by an extra-provincial tribunal that is recognized by a court shall be deemed to

be an order of the court and enforceable as such. R.S.0. 1990, c. C.12, s. 41 (2).
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Conflicting orders

(3) A court presented with conflicting orders made by extra-provincial tribunals for the custody of
or access to a child that, but for the conflict, would be recognized and enforced by the court under
subsection (1) shall recognize and enforce the order that appears to the court to be most in accord

with the best interests of the child. R.S.0. 1990, c. C.12, s. 41 (3).
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Further orders
(4) A court that has recognized an extra-provincial order may make such further orders under this

Part as the court considers necessary to give effect to the order. R.S.0. 1990, c. C.12, s. 41 (4).
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Superseding order, material change in circumstances
42. (1) Upon application, a court by order may supersede an extra-provincial order in respect of
custody of or access to a child where the court is satisfied that there has been a material change in
circumstances that affects or is likely to affect the best interests of the child and,
(a) the child is habitually resident in Ontario at the commencement of the application
for the order; or
(b) although the child is not habitually resident in Ontario, the court is satisfied,
(i) that the child is physically present in Ontario at the commencement of
the application for the order,
(ii) that the child no longer has a real and substantial connection with the
place where the extra-provincial order was made,
(iii) that substantial evidence concerning the best interests of the child is
available in Ontario,
(iv) that the child has a real and substantial connection with Ontario, and
(v) that, on the balance of convenience, it is appropriate for jurisdiction to

be exercised in Ontario. R.S.0. 1990, c. C.12, s. 42 (1).
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Declining jurisdiction

(2) A court may decline to exercise its jurisdiction under this section where it is of the opinion that
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it is more appropriate for jurisdiction to be exercised outside Ontario. R.S.0. 1990, c. C.12, s. 42

Q).
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Superseding order, serious harm
43. Upon application, a court by order may supersede an extra-provincial order in respect of
custody of or access to a child if the court is satisfied that the child would, on the balance of
probability, suffer serious harm if,
(a) the child remains in the custody of the person legally entitled to custody of the
child;
(b) the child is returned to the custody of the person entitled to custody of the child; or
(c) the child is removed from Ontario. R.S.0. 1990, c. C.12, s. 43.
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True copy of extra-provincial order

44. A copy of an extra-provincial order certified as a true copy by a judge, other presiding officer
or registrar of the tribunal that made the order or by a person charged with keeping the orders of the
tribunal is proof, in the absence of evidence to the contrary, of the making of the order, the content
of the order and the appointment and signature of the judge, presiding officer, registrar or other

person. R.S.0. 1990, c. C.12, s. 44.
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Court may take notice of foreign law
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45. For the purposes of an application under this Part, a court may take notice, without requiring
formal proof, of the law of a jurisdiction outside Ontario and of a decision of an extra-provincial

tribunal. R.S.0. 1990, c. C.12, s. 45.
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Convention on Civil Aspects of International Child Abduction
Definition
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46. (1) Inthis section,
“convention” means the Convention on the Civil Aspects of International Child Abduction, set out

in the Schedule to this section. R.S.0. 1990, c. C.12, s. 46 (1).
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Convention in force
(2) On, from and after the 1st day of December, 1983, except as provided in subsection (3), the
convention is in force in Ontario and the provisions thereof are law in Ontario. R.S.0. 1990, c.

C.12,5. 46 (2).
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Crown, legal costs under convention
(3) The Crown is not bound to assume any costs resulting under the convention from the
participation of legal counsel or advisers or from court proceedings except in accordance with the

Legal Aid Services Act, 1998. R.S.0. 1990, c. C.12, s. 46 (3); 1998, c. 26, s. 101.
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Central Authority
(4) The Ministry of the Attorney General shall be the Central Authority for Ontario for the
purpose of the convention. R.S.0. 1990, c. C.12, s. 46 (4).
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Application to court
(5) An application may be made to a court in pursuance of a right or an obligation under the

convention. R.S.0. 1990, c. C.12, s. 46 (5).
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Request to ratify convention
(6) The Attorney General shall request the Government of Canada to submit a declaration to the
Ministry of Foreign Affairs of the Kingdom of the Netherlands, declaring that the convention

extends to Ontario. R.S.0. 1990, c. C.12, s. 46 (6).
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Regulations
(7) The Lieutenant Governor in Council may make such regulations as the Lieutenant Governor in
Council considers necessary to carry out the intent and purpose of this section. R.S.0. 1990, c. C.12,

5. 46 (7).
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Conflict

(8) Where there is a conflict between this section and any other enactment, this section prevails.
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Criminal Code of Canada
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Abduction in contravention of custody order

282. (1) Every one who, being the parent, guardian or person having the lawful care or charge of a

person under the age of fourteen years, takes, entices away, conceals, detains, receives or harbours

that person, in contravention of the custody provisions of a custody order in relation to that person

made by a court anywhere in Canada, with intent to deprive a parent or guardian, or any other

person who has the lawful care or charge of that person, of the possession of that person is guilty of
(a) an indictable offence and is liable to imprisonment for a term not exceeding ten
years; or

(b) an offence punishable on summary conviction.
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Where no belief in validity of custody order

(2) Where a count charges an offence under subsection (1) and the offence is not proven only
because the accused did not believe that there was a valid custody order but the evidence does prove
an offence under section 283, the accused may be convicted of an offence under section 283.

R.S., 1985, c. C-46, s. 282;1993, c. 45, s. 4.

Y REEMNTP DD L ZE LTV 1HBE

2 1HHIZESSHBRAFRE LTRF SN —R T, ENFREEMDTPFEL
TWZEIEZBZ TV oTe bV D 2 L DR EHMI YFZILIRDSIFEN TE Z2WIGEHA, 283
FICES IR ESLFET DL HAUIT, BB EIIFRICES LI RICE D . AL R
URC TR

Abduction

140




283. (1) Every one who, being the parent, guardian or person having the lawful care or charge of a
person under the age of fourteen years, takes, entices away, conceals, detains, receives or harbours
that person, whether or not there is a custody order in relation to that person made by a court
anywhere in Canada, with intent to deprive a parent or guardian, or any other person who has the
lawful care or charge of that person, of the possession of that person, is guilty of
(a) an indictable offence and is liable to imprisonment for a term not exceeding ten
years; or

(b) an offence punishable on summary conviction.
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Consent required
(2) No proceedings may be commenced under subsection (1) without the consent of the Attorney
General or counsel instructed by him for that purpose.

R.S., 1985, c. C-46, s. 283;1993, c. 45, 5. 5.
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