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Article 1 Short Title; Definitions
82 Difinitions

A "minor” or "infant", as used in this
chapter, is a person under the age of

eighteen years.
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Article 5 The Custody and Wages of
Children
870 Habeas orpus for child detained by

parent

70

(a) Where a minor child is residing within
this state, either parent may apply to the
supreme court for a writ of habeas corpus
to have such minor child brought before
such court; and on the return thereof, the
court, on due consideration, may award
the natural guardianship, charge and
custody of such child to either parent for
such time, under such regulations and
restrictions, and with such provisions and
directions, as the case may require, and
may at any time thereafter vacate or
modify such order. In all cases there shall
be no prima facie right to the custody of
the child in either parent, but the court
shall determine solely what is for the
best interest of the child, and what will
best promote its welfare and happiness,
and make award accordingly.

(b) Any order under this section which
applies to rights of visitation with a child
remanded or placed in the care of a
person, official, agency or institution

pursuant to article ten of the family court
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act or pursuant to an instrument
approved under section three hundred
fifty-eight-a of the social services law, shall
be enforceable pursuant to the provisions
of part eight of article ten of such act,
sections three hundred fifty-eight-a and
three hundred eighty-four-a of the social
services law and other applicable
provisions of law against any person or
official having care and custody, or

temporary care and custody, of such child.

871 Special proceeding or habeas corpus
to obtain visitation rights in respect to

certain infant siblings

71

Where circumstances show that
conditions exist which equity would see fit
to intervene, a brother or sister or, if he or
she be a minor, a proper person on his or
her behalf of a child, whether by half or
whole blood, may apply to the supreme

court by commencing a special proceeding
or for a writ of habeas corpus to have such
child brought before such court, or may
apply to the family court pursuant to
subdivision (b) of section six hundred
fifty-one of the family court act; and on the
return thereof, the court, by order, after
due notice to the parent or any other
person or party having the care, custody,
and control of such child, to be given in
such manner as the court shall prescribe,
may make such directions as the best
interest of the child may require, for
visitation rights for such brother or

sister in respect to such child.

(b)
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872 Special proceeding or habeas corpus

72




to pbtain visitationrights or custody in

respect to certain infant grandchildren

1. Where either or both of the parents of
a minor child, residing within this state, is
or are deceased, or where circumstances
show that conditions exist which equity
would see fit to intervene, a grandparent
or the grandparents of such child may
apply to the supreme court by commencing
a special proceeding or for a writ of habeas
corpus to have such child brought before
such court, or may apply to the family
court pursuant to subdivision (b) of section
six hundred fifty-one of the family court
act; and on the return thereof, the court,
by order, after due notice to the parent or
any other person or party having the care,
custody, and control of such child, to be
given in such manner as the court shall
prescribe, may make such directions as
the best interest of the child may require,
for visitation rights for such grandparent
or grandparents in respect to such child.

2. (@ Where a grandparent or the
grandparents of a minor child, residing
within this state, can demonstrate to the
satisfaction of the court the existence of
extraordinary circumstances, such
grandparent or grandparents of such child
may apply to the supreme court by
commencing a special proceeding or for a
writ of habeas corpus to have such child
brought before such court, or may apply
to family court pursuant to subdivision
(b) of section six hundred fifty-one of the

family court act; and on the return thereof,
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the court, by order, after due notice to
the parent or any other person or party
having the care, custody, and control of
such child, to be given in such manner as
the court shall prescribe, may make such
directions as the best interests of the
child may require, for custody rights for
such grandparent or grandparents in
respect to such child. An extended
disruption of custody, as such term is
defined in this section, shall constitute
an extraordinary circumstance.

(b) For the purposes of this section
"extended disruption of custody” shall
include, but not be limited to, a prolonged
separation of the respondent parent and
the child for at least twenty-four
continuous months during which the
parent voluntarily relinquished care and
control of the child and the child resided in
the household of the petitioner
grandparent or grandparents, provided,
however, that the court may find that
extraordinary circumstances exist should
the prolonged separation have lasted for
less than twenty-four months.

(c) Nothing in this section shall limit the
ability of parties to enter into consensual
custody agreements absent the existence

of extraordinary circumstances.
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874 Certain provisions relating to the
custody of children by persons who are not

the parents of such children

74

1. Notwithstanding any provision of law to
the contrary, a person possessing a lawful

order of guardianship or custody of a




minor child, who is not the parent of such
child, may enroll such child in public
school in the applicable school district
where he or she and such child reside.
Upon application for enrollment of a minor
child by a guardian or custodian who is
not the parent of such child, a public
school shall enroll such child for such
time as the child resides with the
guardian or custodian in the applicable
school district, upon verification that the
guardian or custodian possess a lawful
order of custody for such child and that
the guardian or custodian and the child
properly reside in the same household
within the school district.

2. Notwithstanding any provision of law
to the contrary, persons possessing a
lawful order of custody of a child who are
not a parent of such child shall have the
right to enroll and receive coverage for
such child in their employer based health
insurance plan and to assert the same
legal rights under such employer based
health insurance plans as persons who
possess lawful orders of guardianship of
the person for a child pursuant to rule
twelve hundred ten of the civil practice
laws and rules, article seventeen of the
surrogate's court procedure act, or part

four of article six of the family court act.
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Article 5-A Uniform Child Custody
Jurisdiction and Enforcement Act

5-A

Title | General Provisions

8 75-e Effect of child custody

determination

75-e




A child custody determination made by a
court of this state that had jurisdiction
under this article binds all persons who
have been served in accordance with the
laws f this state or notified in accordance
with section seventy-five-g of this title or
who have submitted to the jurisdiction of
the court, and who have been given an
opportunity to be heard. As to those
persons, the determination is conclusive
as to all decided issues of law and fact
except to the extent the determination is
modified or except to the extent that
enforcement of an order would violate
subdivision one-c of section two hundred
forty of this chapter or section one
thousand eighty-five of the family court

act.
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Title Jurisdiction

876 Initial child custody jurisdiction

76

1. Except as otherwise provided in section
seventy-six-c of this title, a court of this
state has jurisdiction to make an initial
child custody determination only if:

(a) this state is the home state of the
child on the date of the commencement of
the proceeding, or was the home state of
the child within six months before the
commencement of the proceeding and the
child is absent from this state but a parent
or person acting as a parent continues to
live in this state;

(b) a court of another state does not
have jurisdiction under paragraph (a) of
this subdivision, or a court of the home

state of the child has declined to exercise
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jurisdiction on the ground that this state
is the more appropriate forum under
section seventy-six-f or seventy-six-g of
this title, and:

(i) the child and the child’s parents, or the
child and at least one parent or a person
acting as a parent, have a significant
connection with this state other than mere
physical presence; and

(i) substantial evidence is available in
this state concerning the child’'s care,
protection, training, and personal
relationships;

(c) all courts having jurisdiction under
paragraph (a) or (b) of this subdivision
have declined to exercise jurisdiction on
the ground that a court of this state is the
more appropriate forum to determine the
custody of the child under section
seventy-six-f or seventy-six-g of this title;
or

(d) no court of any other state would
have jurisdiction under the criteria
specified in paragraph (a), (b) or (c) of this
subdivision.

2. Subdivision one of this section is the
exclusive jurisdiction basis for making a
child custody determination by a court of
this state.

3 Physical presence of, or personal
jurisdiction over, a party or a child is not
necessary or sufficient to make a child

custody determination.
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seventy-six-c of this title, a court of this
state may not modify a child custody
determination made by a court of another
state unless a court of this state has
jurisdiction to make an initial
determination under paragraph (a) or (b)
of subdivision one of section seventy-six of
this title and:

1. The court of the other state determines
it no longer has exclusive, continuing
jurisdiction under section seventy-six-a
of this title or that a court of this state
would be a more convenient forum under
section seventy-six-f of this title; or

2. A court of this state or a court of the
other state determines that the child, the
child's parents, and any person acting as a
parent do not presently reside in the other

state.
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