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DRAFT of a note on the Mining Enterprise Regulations
to the Wai Chiao Pu.
Sir:
I have the honour to inform Your Excellency that
the Diplomatic Body have duly considered the Mining
Enterprise Regulations, published by the Government

those contained in Article 54 of the Detailed Regulations
for Mining Enterprises, issued April 2, 1914 (together
with plans and descriptions), would be an excessive
penalty, incompatible with due protection of property
rights.

2. While persons engaging in mining should be
subject to administrative regulations properly made,
foreign citizens would not thereby give up the rights
of extra-territorial jurisdiction enjoyed under existing
treaties. Insofar as implying the surrender of such
rights, it would be necessary to modify Article 93.

3. The provision that foreign subjects are not to
hold more than one-half of the total number of shares
of the Embmsm concern is not consonant with the promise
contained in the Treaty of 1902 between China and
Great Britain to the effect that foreign capitalists shall
not be placed at a greater disadvantage than they would
be under generally accepted foreign regulations.
Efficient development of mining resources through
participation of foreign capitalists, can be secured only
by according to the latter the right to own or lease
mining properties.

For the above reasons, the Diplomatic Body find

¥ FHSREKE R E (]

HR1
on March 11, 1914, and that they have arrived at the
following conclusions : )

Article 4 makes it incumbent upon any foreign
subjects who may desire to engage in mining enterprise
to secure a certificate, issued by their own diplomatic
or consular officer, proving that they are willing to be
subject to these Regulations. Unless confined to a
mere witnessing of the signature such certificates can
not be issued by diplomatic or consular officers, as such
issuance would involve approval of the Regulations,
which must be considered inadequate in the following
respects :

1. The security of the investment is not sufficiently
protected. More especially, Article 46 provides that a
mining right shall be cancelled for the following, among
other, grounds: when the mining enterprise injures the
public interest ; when there is noncompliance with the
orders of the police; when the plans and descriptions
given are not followed and when any mining tax is
unpaid upon falling due. The forfeiture of a right
upon which much capital may have been expended, on
so indefinite a ground as that ‘‘it injures public interest’’
or for noncompliance with regulations so minute as

it impossible to accept the Mining Regulations, as in
agreement with the treaty rights accorded, until they
shall have been further modified in accordance with
the above suggestions: and I have the honour to give

Your Excellency this notification in order to avoid any

misunderstanding.
I avail etc.
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TRANSLATION.
, From Wai Chiao Pu to Dean.
8th July, 1914.
Sir,

I have the honour to acknowledge the receipt of
Your Excellency’s Note of the 4th May stating that

=0
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the Mining Enterprise Regulations must be considered
mwmmmaﬁmﬁm in certain respects. You give particulars
as to these, and state that the Regulations should be
modified in accordance with your suggestions.

I wrote to the Ministry of Agriculture and Com-
merce in the matter and have now received the follow-
ing reply:—

“It is observed, with reference to the statement in
the Dean’s Note that the cancellation of a mining
right on the two grounds that the mining enterprise
injures the public interest and that the plans and
descriptions given are not followed is too indefinite
and would be an excessive penalty, that the words
“injures the public interest”” refer to an injury to the
interest of the whole community, such as injury to
public health or to the peace of the locality where the
mine is situated. Investigation of the Mining Laws of
every country shows that such a provision is universal.
Regarding the question whether or not a mining

enterprise injures the public interest, the administrative
The
provision as to not following the plans and descriptions

officials should lay down a proper fixed principle.

given is inserted with a view to the assistance of

disadvantage than they would be under generally
accepted foreign Regulations, I have the honour to
observe that it was also laid down in the Mining
Regulations of the late Dynasty that in joint Chinese
and foreign enterprises the capital should be half foreign
and half Chinese ; but in addition there was a limitation
as regards the shares to be held by the land-owner.
The present Mining Enterprise Regulations contain the
same provision as the old Regulations, but the limitation
as regards the landowner’s shares has been abolished.
Thus the treatment accorded to foreign merchants
engaged in mining enterprises is, as compared with the
old Mining Regulations, on the most favourable footing.
Moreover, the provision as to half the capital being
held by Chinese and half by foreigners ensures that,
as gains and losses will be shared equally, there will
be no reason to fear that capital will be placed at a
disadvantage’’.

The Ministry requests me to reply in this sense to
Your Excellency. In view of the above detailed expla-
nation by the Ministry of Agriculture and Commerce
of the various points in the Mining Enterprise Regula-
tions raised by you, no further misunderstanding should

Y BESKKE IR 3 [ H |

BIOH

mining enterprise. If owing to some natural calamity
the necessity for a modification of the plans arises, it
is of course permissible for those who hold the mining
right to request a modification of the plans on the
basis of Article 56 of the Detailed Regulations. The
Administrative officials will have absolutely no right to
blindly cancel a mining right without consideration of
the capital invested in it.

“As regards the statement that Article 93 contra-
venes the rights of extra-territorial jurisdiction enjoyed
under existing Treaties and should therefore be
modified, it is observed that the meaning of the word
“‘settlement” in that Article is an act of administrative
government, and, being limited to disputes in mining
affairs, is different to an exercise of legal jurisdiction.
Looking at the matter in the view of existing Treaties,
there is nothing not consonant therewith.

“Turning to the statement that the provision that
foreign subjects are not to hold more than one half of
the total number of shares of the mining concern is
not consonant with the promise contained in the Treaty

of 1903 between China and Great Britain to the effect
that foreign capitalists shall not be placed at a greater

arise. I have the honor to request you to transmit
this reply to your Honourable Colleagues.
I avail etc.

(Seal of the Wai Chiao Pu)
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Peking,
July 23, 1914.

a provision for the exception of foreigners from the
local jurisdiction with respect to the punishments in
question and setting forth that they should be dealt
with by their own courts.

It further appears to my Government that Articles
86 and 87 of the Regulations might well operate
prejudicially and unfairly as against persons engaged
in mining enterprise; and I am therefore instructed to
bring to Your Excellency’s attention its view that
warrant exists for a protest against the features of the
Regulations which seem to be unduly “‘restrictive” as
well as against the provisions in subversion of the
extra-territorial rights of the United States.

I avail myself of this opportunity to renew to
Your Excellency the assurance of my highest Consid-
eration.

J.V.A. MacMurray.
American Chargé d’Affaires.
His Excellency
Sun Pao Ki,

Minister for Foreign Affairs.
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Excellency :

With reference to the Note, dated May 4th, in
which the Dean communicated to Your Excellency the
objections of the Diplomatic Body to the Mining Enter-
prise Regulations, published by the Chinese Government
on March 11th last; also to Your Excellency’s reply
thereto, under date of July 8th, addressed to the Dean
of the Diplomatic Body, quoting a communication of the
Minister of Agriculture and Commerce, in. explanation
of certain points of the Regulations: I have the honour
to inform Your Excellency that my Government in-
structs me to bring to your attention its view that, no
less than Article 93 of the Regulations, to which
exception has already been taken by the Diplomatic
Body, Article 94~105 (relative to the punishments for
violations of the Mining Wam&mmobmv are objectionable
in that they appear to apply to all persons, as there
seems to be no provision in the Regulations excepting
Under the
Regulations as they stand it would seem that China

foreigners from the local jurisdiction.

might plausibly claim the right to inflict the punish-
It would
therefore, that the Regulations should contain

ments in question upon American citizens.
appear,
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A Formal Note from His Excellency Sun
Pao Ki, Minister for Foreign Affairs, to
J. Van A. MacMurray, Esquire, Chargé
d’Affaires.

(RPT.D
August 12, 1914.
Sir:

I have the honour to acknowledge the receipt of
your Note (No. 191, July 23, 1914), in which you
stated that you had received instructions from your
Government, in which objections were raised to Articles
94 to 105 and to Articles 8 & 87 of the Mining
Regulations.

Upon receipt of this Note this Ministry sent a
communication to the Ministry of Agriculture and
Commerce, requesting a reply, which has now been
received as follows:

“The ‘decision’ referred to in Article 93 falls
within the category of administrative settlements,
and being limited to &m@c#m,m in mining affairs, is
distinct from a judicial decision. This has already

been explained in a communication previously sent
W FHEREGE 1B~ |[HE
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From F.O. No. 207

(See Dipl. Circ. No. 142). Furthermore, in
accordance with clause 1 of Article 7 of the Detailed
Regulations for Mining Enterprises, the represen-
tative of a Chinese-foreign joint mining enterprise
must be a Chinese. Therefore, in case there should
be a dispute in mining affairs the punishment
inflicted under Articles 93 to 105 would still be
born by a citizen of the Republic of China, would
in no way affect foreigners, and would certainly
constitute no violation of the principle of extra-
territoriality.

In regard to the provisions of Article 86, by
which the employment and dismissal and the
qualifications of the experts fall within the scope
of the mine policing arrangements, the idea in
drawing up. this law was nothing less than to
protect merchants engaged with limited capital in
mining enterprises, who work for a small profit,
and who employ men improperly, thereby causing

Educated and

experienced engineers employed by large mines

loss to themselves and to others.

would be treated with the utmost respect by the

Ministry and by the various Supervision Offices,

g1y
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who would not interfere with the arrangements for
This Ministry
would not be very strict as regards the qualifica-
The law

regarding the policing of mines has now been

their employment and dismissal.
tions of experts of the kind referred to.
drawn up. Problems of this sort are especially
considered therein. The Experts and Advisers of
this Ministry have gone over the law item, by item,
as a precaution and not with the idea of fram-
ing excuses. After the law has been promulgated
the matters in question will be clearly explained.
The provisions of Article 87 are the customary
general provisions of all civilized countries, that is,
when merchants are engaged in mining they must
naturally assume the responsibility of guarding
against danger. In case, however, within one year
after the cancellation of the rights in a mining
enterprise there should be no one succeeding
thereto, and if at such a time unexpected dangers
should occur, affecting injuriously either the life or
property of the original owner, or the safety of the
holders of neighboring mining rights, under such
circumstances if the original holder of the mining
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rights were not to take the responsibility, then
upon the appearance of the danger who would be
responsible ?

But it is clearly stipulated in the Article in
question that ‘the provisions for precautions against
danger shall continue to have force’, thus, after the
cancellation of the rights in a mining enterprise
responsibility is confined to precautions against
danger. Aside from this no other obligations will

be incurred. Both Chinese and foreign mine owners

will all keep the law equally and there will be no
danger of discrimination.”

It was requested that the above statement be

transmitted to the American Legation.

I have the honour to state that as the Articles
referred to in the Legation’s Note have been clearly
explained in order by the Ministry of Agriculture and
Commerce, there should be no further misunderstanding
on the points in question. I have the honour to request
that you will be so good as to transmit the contents
of this Note to your Government.

With compliments.
Seal of the Ministry of Foreign Affairs.
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