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Peking, December 17th., 1925.
CIRCULAR No. 351

Subject : -COMMISSION ON
EXTRATERRITORIALITY.
Referring to Circular No. 329, the SeniorMin-
ister has the honour to circulate herewith among his
Honourable Colleagues the complete list of the dif-

ferent members of the Commission to inquire into the

Adjoint : M. Marcel Baudez, Consul de France
Docteur en Droit.
GREAT BRITAIN
His Majesty’s supreme Court, Shanghai.
Délégué: Monsieur G. de’Rossi, Consul
Général d’Italy a Shanghai.

Sir Skinner Turner, Judge at

ITALY

Délégué Adjoint : Monsieur G. Ros, ler Inter-

prete de la Légation d’Italie.

Sécretaire de la Délégation: Monsieur M.

Magistrati, Attaché de la Légation d’Italie.
Delegate : Mr. Eki Hioki, Ambassador en

disponibilite.

JAPAN

Assistant Delegate: Mr. Sadao Saburi, Direc-
tor of the Commercial Bureau of the Depart-

ment of Foreign Affairs.
Secretaries: Mr. Mamoru Shigemitsu, First
Secretary of Legation.

Mr. Shotaro Miyake, Public Procurator, Coun-

cillor to the Department of Justice.
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present practice of extraterritorial jurisdiction in
China and into the laws and the judicial system and
the methods of judicial administration in China.
AMERICA  The Hon. Silas H. Strawn
Technical Experts: Mr. Mahlon Fay Perkins
Mr. J. E. Jacobs
BELGIUM Commissaire : M. J. de Ruelle, Docteur
en Droit, Directeur de la Section des Ques-
tions Juridiques du Ministére Royal des Af-
faires Etrangéres.
Adjoint et Supléant au Commissaire: M. A.
Van Cutsem Docteur en Droit, Consul Géné-
ral de Belgique a Tientsin.
Sécretaire de la Commission: M. A. Senrgy-
sels, Docteur en Droit, premier Sécretaire
de la Légation de Belgique.
DENMARK
FRANCE

néral & Hanci.

His Excellency H. de Kauffmann

Le Président Toussaint, Procureur Gé-

Mr. Renzo Sawada, Second Secretary of Le-
gation.

Mr. Waro Moriya, Secretary of the Depart-
ment of Foreign Affairs.

Mr. Kanzo Shiozaki, Secretary of the Depart-
ment of Foreign Affairs.

Mr. Kenjiro Hayashide, Interpreter Secre-
tary of Legation.

NORWAY  His Excellency M. Johan Michelet
NETHERLANDS M. A. D. A. de Kat Angelino
PERU  Stuardo Pretice
PORTUGAL His Excellency J. A. de Bianchi
SWEDEN  Le Baron Carl Leyonhufvud
SPAIN Monsieur Manuel Acal y Marin
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It is my privilege to extend, in the name of the

| m4-1]m

Chinese Government, to members of Commission of
Extraterritoriality, a most hearty welcome. In extend-
ing you this welcome the Chinese people would also
voice their appreciation of sincere desire of the
government which you represent on this Commission
to hasten the day when the extraterritorial regime

in this country will have become a thing of past.
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Today, it is conceded on all hands that the status
of foreigners in China calls for readjustment, since
China is the only great and independent nation in
which extraterritorial anomaly continues. The incon-
veniences resulting from the present practice both
to foreigners and to Chinese, and reasons which have
prompted China to urge its abrogation are too well-
known to require recapitulation. In this connection
I need only refer you to the formal declarations of
the Chinese delegates at the Paris Peace Conference
and the Washington Conference.

It has been policy of the Chinese Government to
obtain relinquishment of extraterritorial rights by
the foreign Powers. In pursuance of this policy, China
has steadfastly introduced reforms into her legal sys-
tem. Several codes, modelled upon western lines have
been promulgated, while the work of codification
which has been going on for the last twenty years

will soon be completed. A new system of law courts

of a genuine good-will between China and the friendly

nations.
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I consider it a great honor @mi_mmm to speak on
behalf of the members of the commission assembled
here a few words in response to the hearty welcome
extended by His Execellency Mr. Ma Chun-wu, Minister
of Justice in name of the Chinese Government. All
of us representing different countries share equally
with him genuine satisfaction in convening of this
commission which today undertakes its pregnant task.

We have been called here in pursuance of the

P HEESHERmGHIERE <00

K

has been established in which the judges are all
trained lawyers, and modern prisons have been erect-
ed in different parts of the country. Such facts show
sincerity of the Chinese Government in adapting
China’s legal system to western jurisprudence. This
sincerity will, I trust, be duly appreciated by the
commission.

I do not wish to anticipate in any way either the
report or the recommendations which the commission
will have to make, but this much, it seems to me,
will emerge with ever increasing clearness, that the
extraterritorial regime in China has outlived its
usefulness, and that the new international spirit now
prevailing throughout the world will infuluence the
Chinese people to continue their efforts for the real-
ization of their legitimate aspirations.

Gentlmen : May your work be crowned with success,

and may your efforts contribute worthily to the

promotion of a better understanding and the fostering

resolution passed by the Washington Conference of
1922. For many years our respective governments
have been deeply concerned with the question of
extraterritoriality in China. We all recognize the fact
that the regime was introduced into this country
simply as modus vivendi to aid the establishing of
harmonious relations between China and foreign coun-
tries and, therefore, it is destined to abrogation
upon the removal of the conditions which called it
into being.

We have been informed of various reforms effect-
ed by China during past twenty years in her judi-
cial system. It has always woaa gratifying to us to
witness any progress achieved by China. Eagerness
of Chinese people for abolition of extraterritoriality
is readily appreciated by all of us and we sincerely
hope that present inquiry will enable us to indicate
how soon and in what manner this great task may

be attained.
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We are engaged in a service of common cause. We
enter upon our task with best of intentions and in
a spirit of amity impartiality and cooperation. I am
certain that, with the unfailing aid of the Chinese
Government on which we especially rely for infor-
mation and facilities, we shall be able to prepare a

fair and constructive reform.
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March 23th, 1926.
MEMORANDUM OF THE CHINESE
COMMISSIONER ON THE PRESENT
PRACTICE OF EXTRATERRITORIAL
JURISDICTION IN CHINA
Under the terms of the Washington Resolution of
December 10th, 1921, the present Commission is en-

trusted with the duty of inquiring, amongst other

goes without saying that all these matters constitute
an infringement of China’s sovereign rights.

The Powers have repeatedly declared their firm in-
tention of respecting the sovereignty and integrity
of China. Article 1 of the Washington Treaty of Feb-
ruary 6th, 1922, is explicit on this point. It declares
that the contracting Powers, other than China, agree,
inter alia, “to respect the sovereignty, the indepen-
dence, and the territorial and administrative integrity
of China”. It will be remembered that the third pre-
amble of the Washington Resolution regarding Extra-
territoriality in China states that the Powers therein
named are “sympathetically disposed towards further-
ing in this regard the aspiration to which the Chi-
nese Delegation gave mwvnmmmmouu on November 16, 1921,
to the effect that “immediately or as soon as circum-
stances will permit, existing limitation upon China’s
political, jurisdictional and administrative freedom of

action are to be removed”.

P EREECGHERmGERE <P

RRHK
things, into “the present practice of extraterritorial
jurisdiction in China”.

The documents that have been communicated to
the Commission by the various Commissioners con-
cerning this particular phase of the inquiry have all
been confined to a description of the consular juris-
diction as exercised by their respective Governments.
In the opinion of the Chinese Commissioner, how-
ever, the expression “present practice of extra-
territorial jurisdiction in China”, is much more exten-
sive than that of “consular jurisdiction” ; it includes,
in addition to “consular jurisdiction”, all those mat-
ters which, according to the generally accepted prin-
ciples of international law, should have been subject
to Chinese jurisdiction, but which, according to the
present practice, whether in virtue of express treaty
stipulations or of an unwarranted interpretation of

such stipulations, or even without treaty sanction,

have been withdrawn from Chinese jurisdiction. It

The scope of inquiry of the Commission, interpreted
in the light of the Washington Treaty and of the Res-
olution quoted above, was not therefore meant to be
limited to the question of consular jurisdiction, that
is, the trial of foreigners in China by officials of their
respective nationalities according to their national laws.
Indeed, the very expression used in the said Resolution,
namely, “the present practice of extraterritorial juris-
diction”, indicates that the inquiry is of a more extend-
ed scope. It includes, as has just been said, all existing
practices of extraterritorial jurisdiction which consti-
tute an infringement of China’s sovereignty and integ-
rity and are therefore inconsistent with the terms
of the Washington Treaty.

The Chinese Commissioner therefore ventures to
submit the following matters for the consideration
of the Commission :

(1) Consular jurisdiction.

(2) Trial of Mixed Cases between Chinese and for-
KR P
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eigners having extraterritorial rights.
(3) Trial of Cases between foreigners having extra-
territorial rights and
(a) Foreigners having no extraterritorial rights.
(b) Foreigners of countries having no treaty rela-
tions with China.
{4) Mixed Courts.
(5) Quasi right of asylum in premises occupied by
foreigners and on foreign ships.
(6) Issue of foreign nationality certificates to Chi-
nese citizens.
(7) Claim of foreigners to exemption from taxation.
(8) Special areas.
(a) Foreign Settlements.
(b) Leased Territories.
(¢) Legation Quarter at Peking.
(d Railway Zones.
Cognate matters not contained in the above list

will be brought up in the course of our investigation.

interests of China and the Powers concerned, should
bo abolished.

Il. TRIAL OF MIXED CASES BETWEEN
CHINESE AND FOREIGNERS HAVING
EXTRATERRITORIAL RIGHTS

In “mixed cases” where a foreigner enjoying extra-

territorial rights sues a Chinese in the Chinese court,
the arrangements concerning the presence of a for-
eign official at the trial are not uniform according
to treaty stipulations. In the case of Japan, Brazil,
Mexico, (vide Art. 22 of the Treaty of Commerce
and Navigation of 1896 between China and Japan ;
Art. 9 of the Treaty of Tientsin of 1881 between
China and Brazil; and Art. 14 of the Treaty of Wash-

ington of 1899 between China and Mexico) there is
no provision in the treaty for the presence of a fore-
ign official in mixed cases before the Chinese court.
In the case of other countries, for instance, the United
States of America, and Great Britain, the presence

P EEECH SR RRE <P
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I. CONSULAR JURISDICTION.

The memoranda submitted by the various Commis-
sioners on the organization and jurisdiction of consu-
lar courts or extraterritorial courts of their respective
countries contain much valuable information on this
particular phase of the subject under consideration.

Consular jurisdiction is in derogation of China’s
sovereignty. Apart from its inherent defects, the
present system has the disadvantage of a multiplicity
of courts administering in the same locality laws of
different nationalities. It is deemed unnecessary to
give here a detailed statement of the reasons which
have been advanced for the abolition of consular juris-
diction. They are fully set forth in the declarations
of the Chinese Delegation at the Paris Peace Confer-
ence and the Washington Conference.

The present consular jurisdiction in China is admit-
tedly an anolmaous regime, which is out of harmony

with present day conditions and which, in the mutual

of the consul or other proper official of the foreign
plaintiff at the trial to watch the proceedings is
provided for in treaties, notably the Supplementary
Treaty of Peking of 1880 between China and Amer-
ica; and the Chefoo Agreement of 1876 between
China and Great Britain.

Claims have been made by some of the Powers
that, according to treaty stipulations, the foreign
official present at the trial is entitled to sit as a co-
judge with the Chinese magistrate, but these claims
have been consistently resisted by the Chinese Gov-
ernment on the ground that the text of the treaty
does not warrant such procedure. The present prac-
tice is that in all mixed cases before the Chinese
Magistrate Court the foreign official is allowed to be

present at the trial to watch the proceedings, but not
to sit as a co-judge with the magistrate.
III. TRIAL OF CASES BETWEEN FOREIGNERS
HAVING EXTRATERRITORIAL RIGHTS
KRR
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AND
(a) Foreigners having no extraterritorial rights.
(b) Foreigners of countries having no treaty
relations with China.

A. In cases where the plaintiff is a foreigner enjoy-
ing extraterritorial rights and the defendant a for-
eigner without such rights, it has been claimed by some
of the Powers that the consul of the plaintiff’s national-
ity is entitled to be present at the trial as if the defen-
dent were a Chinese. The Chinese Government main-
tains, however, that such claims are unwarranted by any
treaty made between China and the Foreign Powers,
and has consequently never acceded to them. It may
be mentioned that Great Britain acquiesced in the
contention of the Chinese Government under reser-
vation (Letter of the British Legation dated October

21st, 1922 in connection with the Viazigin Case).
B. In cases where the plaintiff is a foreigner having

extraterritorial rights and the defendant a foreigner

the Shanghai and Kulangsu Mixed Courts are:

(1) The Yangkingpang Regulations of 1869 and the
Provisional Regulations of 1902 (for the Mixed
Courts in the Shanghai International Settlement
and the French Settlement).

(2) The Kulangsu Land Regulations of 1902 (for
the Mixed Court in Kulangsu).

Owing to its importance the Mixed Court of the
International Settlement at Shanghai may be described
somewhat in detail.

Under the Yangkingpang Regulations of 1869, civil
cases involving only Chinese residents of the Interna-
tional Settlement are to be tried by the Chinese magis-
trate, and in civil cases in which Chinese are defend-
ants and foreigners are plaintiifs, a foreign assessor
has the right to sit with the Chinese magistrate, who
is an official appointed by the Chinese Government.

The Yangkingpang Regulations contain no express
provision for a foreign official sitting in the Mixed
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whose country has no treaty relations with China,
the procedure, as practised in Shanghai, is that, if the
case arises in the Shanghai Settlements, it is to be
tried by the Mixed Court with an official of a treaty
power as assessor. This procedure has been contested
by the Chinese Government on the ground that na-
tionals of countries without treaty relations with Chi-
na should be fully subject to Chinese jurisdiction,
and without the presence of a foreign assessor.

In some cases claims have been made by certain
Powers that they have jurisdiction over such foreign
defendants as being their protégés,and in spite of the
protests of the Chinese Government, these Powers
acted as they claimed (The Buzila Case, as claimed by
France in 1918, and the case of a Greek in Harbin,
also claimed by France in 1920).

IV. MIXED COURTS.
The so-called Mixied Courts exist in Shanghai, Ku-

langsu and in other places. The regulations governing

Court in the trial of criminal cases in which the ac-
cused is a Chinese. But the Powers have insisted
upon the presence of a foreign official in such cases
on the ground that every criminal offence is one
against the Settlement community and that therefore
foreigners are concerned. This contention has not
been admitted by the Chinese Government.

Since the Revolution of 1911, the Consular Body
at Shanghai has assumed control of the Mixed Court,
without any treaty sanction. The Chinese magistrate
was mcwombmmm by the Consular Body. The foreign
assessor is now present also in civil cases involving
only Chinese. The maximum sentence in criminal
cases was five years’ imprisonment, but now there
seems to be no limitation whatsoever. A Registrar’s
Office has been created, which is staffed by foreigners,
and which has control of the internal administration
of the Court. The detention houses and women’s

prisons attached to the court are now under foreign

RO |
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control. Yamen-runners were formerly employed by
the Chinese Government to serve summonses and
arrest Chinese. These duties are now performed by
the Municipal Police in the name of the Mixed Court.
An appeal from the judgment of the court used to
lie with the Shanghai Taotai and the Consul or Con-
sul-General of the foreign litigant concerned, but
there is today no appeal whatsoever even in the
cases of grave offences. The foreign assessor has
moreover gradually assumed the role of the principal
judge, and the court, which is legally a Chinese
tribunal, has become virtually a: foreign court. Re-
peated efforts have been made by the Chinese Gov-
ernment for the restoration of the control of the

court to China, but up to date the negotiations have
proved futile.
V. QUASI RIGHT OF ASYLUM IN
PREMISES OCCUPIED BY FOREIGNERS
AND ON FOREIGN SHIPS

As a consequence, the practice has grown up that
the consul of the foreigner concerned or the foreigner
himself is to be informed beforehand if a Chinese is to
delivered to the Chinese authorities.

The Treaty of 1858 between China and France pro-
vides a further condition that proof of the guilt of
the person to be arrested is required (sur la prevue
de la culpabilité des prévenus).

VI. ISSUE OF FOREIGN NATIONALITY CER-

TIFICATES TO CHINESE CITIZENS.

It has not infrequently happened that foreign nation-
ality papers have been issued by foreign consular
officers in China to Chinese citizens with the result
that the latter, whenever they find it convenient to
seek foreign protection, have claimed exemption from
Chinese jurisdiction upon the production of such
nationality papers.

Similar to this practice is that of registration of
Chinese ships and companies at the foreign consu-
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In many of the treaties between China and foreign
countries there is assured to foreign nationals in
China what seems to be a quasi right of asylum in
respect of the houses occupied by them and also in
respect of foreign ships. For example, Article 21 of
the British Treaty of of 1858 provides that “if Chinese
offenders take refuge in the houses, or on board the
vessels of British subjects at the open ports, they shall
not be harboured or concealed, but shall be delivered
up on due requisition by the Chinese authorities, ad-
dressed to the British consul”. Article 24 of the Japanese
Tresaty of 1896 is even more extensive. It provides
that “if Chinese subjects in China who have committed
offences, or have failed to discharge debts and fraudu-
lently abscond, should take refuge in houses occupied
by Japanese subjects in China, or on board of Japa-
nese ships in Chinese waters, they shall be delivered up,
at the request of the Chinese authorities made to

the Japanese authorities”.

lates. On the strength of such registration, it has
been claimed that ships and companies so registered
are not subject to Chinese jurisdiction.

The extention of extraterritorial rights to Chinese
citizens, ships and companies has given rise to com-
plications and misunderstandings between Chinese
and foreigners. It is questionable whether such pra-
ctices were originally within the contemplation of the
extraterritorial clauses in the treaties.

VII. CLAIM OF FOREIGNERS TO EXEMPTION

FROM TAXATION.

In recent years, when the Chinese Government in-
troduced a new fiscal régime and endeavoured to en-
force its revenue laws, foreigners in China declined
to fulfil their fiscal obligations on various pretexts,
one of which relates to the interpretation of certain
treaty stipulations.

It is to be noted that in no treaty between China
and foreign countries is there to be found any pro-
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vision which expressly confers on foreigners an Ex-
emption from Taxation.

The right of taxation is an inherent right of every
state, and this right can from time to time be exer-
cised in accordance with the economic and social
needs of the country.

The attitude of foreigners in this regard has unfortu-
nately encouraged Chinese residents in the Settle-
ments and Railway Zones, to evade payment of Gov-
ernment taxes. Repeated efforts have been made by the
Chinese Government to put an end to this state of
things, but without avail. Consequently, the Chinese
Government has been compelled to establish provisional
barriers around the Settlements and Railway Zones
for the collection of taxes and duties. Such an anom-
alous situation is detrimental to the administrative
authority of the Chinese Government.

VIII. SPECIAL AREAS.

(a) Foreign Settlements.

on the initiative of the Chinese Government, independ-
ent of any treaty, or in the ex-concessions which
have been restored to China, the power of control
and administration remains with the Chinese author-
ities.

Although China’s residuary rights of sovereignty
over the concessions and settlements are admitted,
both expressly in the treaties and tacitly by the pay-
ment of the usual land tax to the Chinese Govern-
ment in respect of the landed property hold therein,
the establishment of special areas removed from the
control of the territorial sovereign is an impairement
of China’s sovereignty. The administrative and police
functions exercised by the foreign municipalities di-
minish pro tanto the administrative

China.

integrity of

(b) Leased Territories.
In 1898 China was compelled to lease various terri-

tories to several Powers for definite periods. Details
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Under the treaties, special areas are reserved in
the open ports for foreign residence and trade. These
are known either as concessions or as settlements.

In both the concessions and settlements administra-
tive agencies in the form of municipal councils are
permitted to function for police purposes, sanitation,
making of roads and drawing up of building regula-
tions, etc. There is a Chinese element in the member-
ship of some of these municipal councils, but as a
rule the controlling power remains in the hands of
foreigners.

In disregard of the formal declarations of the for-
eign Powers, the Chinese residents, notably in one
of the settlements, have even now been denied repre-
sentation on the municipal council, notwithstanding
the fact that they contribute the greater portion of
the rates and taxes for the maintenance of the local
government,

In the ports which have been opend to foreign trade

of these leases are well known to the world, and
there is no need to describe them here. The territo-
ries so leased are Port Arthur, Dairen, Weihaiwei,
Kwangchow-wan, and Kowloon.

Inasmuch as the territorial sovereign has been o-
bliged to waive his right of control and administra-
tion therein, such waiver diminishes pro tanto his
right of dominion over portions of his own territory.

In more than one instance have these areas been
made the base of hostile operations or even the scene
of hostilities in which the territorial sovereign had
to play the difficult role of a neutral.

For all practical purposes such areas are treated by
the lessee states as their own territories, and their
courts exercise complete jurisdiction over all persons
therein, irrespective of nationality.

(c) The Legation Quarter at Peking.

By the Final Protocol of 1901, the quarter occupied

by the foreign legations at Peking has been “specially
ROH
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reserved for their use and placed under their exclu-
sive control, in which the Chinese shall not have the
right to reside and which may be made defensible”.
The same Protocol recognizes the right of each of
the foreign signatory Powers “to maintain a perma-
nent guard in the said quarter for the defence of its
legation™.

This area is administered by a commission, com-
posed of members of the legations, which levies taxes
for the maintenance of roads and bridges, and for the
employment of police. There are various regulations
in force which restrict the liberties of Chinese who
pass through the quarter, thus making the area prac-
tically foreign territory.

(d) Railway Zones.

The subject of Railway Zones needs a brief histor-
ical explanation. Under an agreement dated Septem-
ber 8th, 1896 made betweeen China and Russia, a

concession for the construction and operation of the

persons within the Railway Zomnes, contending that
this action was justified by an interpretation of the
term “absolute and exclusive right of administra-
tion”,

In a Treaty dated December 22nd, 1905 made be-
tween China and Japan, the Chinese Government con-
sented to all the transfers and assignments made by
Russia to Japan by Articles V and VI of the Treaty
of Portsmouth of 1905, and the Imperial Japanese
Governmant agreed that in regard to the leased ter-
ritory as well as in the matter of railway construc-
tion and exploitation, they would, as far as circum-
stances permitted, act in conformity with the original
agreements between China and Russia, and that should
any question arise later with regard to these matters,
the Japanese Government would decide it in consul-
tation with the Chinese Government. In this way the
Railway Zone in South Manchuria arose.

Under the Supplementary Agreement made on the
PSSR RE <<
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railway now known as the Chinese Eastern Railway
was granted by the Chinese Government to the Russo-
Chinese Bank. Secthion V of the said Agreement
provides that “the Chinese Government will take all
measures to assure the safety of the Railway and of
the persons in its service against any attack........
Criminal Cases, lawsuits, etc., upon the territory of
the railway must be settled by the local authorities
in accordance with the stipulations of the treaties”.
Section VI provides that the lands actually neces-
sary for the construction, operation and protection
of the line, as also the lands in the vicinity of the
line necessary for procuring sand, etc., will be turned
over to the company freely, and that the company
will have the absolute and exclusive right of adminis-
tration of its lands (La Société aura le droit absolu
et exclusif de ’administration de ses terrains). The
Russian Government proceeded to establish Railway

guards and exercised political jurisdiction over all

same date (December 22nd, 1905) between China and
Japan, the Chinese Government agreed “to the military
railway constructed between Antung and Mukden
being transformed into a line for the transmission
of merchandise of all nationals and conducted by the
Japanese Government”.

At present, lands along these lines have been pur-
chased by the Railway companies concerned, and
within the Zone of the Antung Mukden Railway,
political jurisdiction similar to that existing in the
Railway Zone in South Manchuria is exercised by
the Japanese Goverment.

In addition to the political jurisdiction in the Rail-
way Zones, the Japanese Government maintains police
forces at numerous points in the provinces of Feng-

tien and Kirin.
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April 26th, 1926.
ADDITIONAL MEMORANDUM OF THE
CHINESE COMMISSIONER ON THE PRES-
ENT PRACTICE OF EXTRATERRITORIAL
JURISDICTION IN CHINA
The memorandum presented by the Chinese Com-
missioner at the meeting of March 23rd, enumerates
eight subjects for the consideration of the Commis-
sion. After some discussion at a subsequent meeting
it was unanimously decided that items 1 to 4 should
be included in the investigation. As regards the remain-
ing subjects 5 to 8, the opinion of the Commission
was not unanimous. With the execption of one or
two of its members, the idea of the Commission was
that items 5 to 7 might form the subject of investigation,

but the majority of the Commissioners appeared

other would leave many of the problems connected
with extraterritoriality unsolved. In view of the fact
that the report and recommendations of this Commis-
sion are not binding upon any of the Governments
concerned, it is submitted that an impartial study of
the different aspects of the problem before the Com-
mission would materially assist the respective Govern-
ments in re-adjusting their treaty relations with China.

Proceeding from these general observations, the
Chinese Commissioner will now take up the consid-
eration of subjects 5-8.

5. QUASI RIGHT OF ASYLUM IN PREMISES
OCCUPIED BY FOREIGNERS AND ON
FOREIGN SHIPS

According to international law, the right of asylum
can be claimed only by foreign legations and by war-
ships in the territorial waters of the given State.
Although the fiction that confers extraterritoriality
on legations and warships is too well known to re-
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to regard item 8 as beyond the scope of the inquiry.

At this subsequent meeting the Chinese Commis-
sioner asked leave to bring forward supplementary
observations on any of the ‘eight subjects listed in
his Memorandum. There being unanimity of opinion
concerning the competence of the Commission in re-
gard to subjects 1 to 4, the Chinese Commissioner
now avails himself of the opportunity to amplify his
Memorandum, with reference to items 5 to 8.

Objection has been taken to the inclusion of items
5 to 8, because they are of a political or diplomatic,
and not of a juridical, character, and should therefore
be discussed by diplomatic means. In the opinion of
the Chinese Commissioner, the very subject now under
discussion, namely, extraterritorial jurisdiction, is, in
the nature of things, of a politico-juridical character.
A hard and fast distinction between these two aspects
is not easy to maintain, and an undue insistence

upon either of these aspects to the exclusion of the

quire any comment, it is worthy of note that the mod-
ern tendency is to limit the exercise of this privi-
lege. According to Hall, “it has been completely estab-
lished in Europe that the house of a diplomatic
agent gives no protection either to ordinary criminals,
or persons accused of crimes against the state”. It is
not suggested here that the right of granting asylum
to Chinese is expressly claimed by foreigners in respect
of the premises they occupy or of vessels they own,
still less that such right has been conceded to them
under any treaty provisions; but according to exist-
ing treaty stipulations, the practice is to inform the
consul of the foreigner concerned or the foreigner
himself before a Chinese who has taken refuge in
the premises or ship of the said foreigner can be
handed over to the Chinese authorities. This practice
virtually confers on such premises or vessel, what,
for want of a better term, is called here a “quasi
right of asylum”, a practice which seriously impedes
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the full exercise of jurisdictional rights by the terri-
torial sovereign.

In the opinion of the Chinese Commissioner, this
is a fit subject for the Commission to consider, inas-
much as this so-called “quasi right of asylum” is so
closely related to the question of jurisdiction that
an inquiry into the latter cannot be said to be com-
plete without an inquiry into the former.

6. ISSUE OF FOREIGN NATIONALITY

CERTIFICATES TO CHINESE CITIZENS
Naturalization being an act of sovereignty can be
effected only by those duly authorized by the State
for such purpose. It is open to question how far the
consuls of the treaty powers are justified by their
domestic laws in granting certificates of citizenship
to aliens.

Every certificate issued by a foreign consul to a
Chinese citizen means the possible withdrawal of one

person from the jurisdiction of the Chinese Courts.

from the operation of Chinese fiscal laws. But the
original intention of the treaties did not go beyond
securing the trial, in civil and criminal cases between
themselves, of foreigners by their consuls or other
proper officials and according to their own laws.
With this, their so-called extraterritorial rights end.
Such privileges are specific, and impairing, as they do,
the sovereignty of the grantor, should, according to the
principles of international law, be construed strictly.

It has been contended that this question is a diplo-
matic one and should be solved by direct negotiation
between the Governments concerned. It is, however,
the opinion of the Chinese Commissioner that this
should not preclude a preliminary inquiry by this
Commission.

8. SPECIAL AREAS

The principal Features of these areas have been

set forth in a previous Memorandum. It will have

been observed that, whether it be a foreign settle-
P FEESHERmGEERE <R
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The motive of those applying for such certificates is,
generally speaking, the evasion of Chinese jurisdic-
tion, when necessary. The holders of these certificates
pass as Chinese citizens, enjoying unmolested and
undetected all the privileges belonging to that condi-
tion, until an occasion arises, when the production
of such certificate enables the holder to evade Chinese
jurisdiction. It is therefore obvious that this subject
is one aspect of the practice of extraterritorial juris-
diction, which comes within the scope of the inquiry.
7. CLAIMS OF FOREIGNERS TO EXEMP-
TION FROM TAXATION

As stated previously, the right of ‘taxation is an
inherent right of every state, and there is no treaty
between China and any of the foreign powers that
contains any specific provision exempting foreign-

ers from taxation. The claim of foreigners in
this respect is based mainly on the assumption that

their extraterritorial status carries with it immunity

ment, or a leased territory, or the Legation Quarter
at Peking, or a railway zone in Manchuria, each of
these areas constitutes a portion of territory removed
from the control of the territorial sovereign. The
fact that the establishment of such areas was effected
by treaties and conventions concluded between China
and the foreign Powers does not alter the other equal-
ly material fact that the special status of these areas
affects to a considerable degree the jurisdictional
rights of China.

In all these special areas the functions of Govern-
ment and police are exercised by the foreign adminis-
trative agencies created for the purpose, be it a
municipal council or the Diplomatic Commission of
the Legation Quarter, and such exercise of adminis-
trative and police functions diminishesto that extent
China’s rights of jurisdiction.

Moreover, since within these areas summonses and

warrants of the Chinese tribunals cannot be executed
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without the cooperation of the foreign municipalities
or administrative officers, it is obvious that China
does not enjoy full jurisdictional rights therein.

The ultimate goal to which the efforts of this Com-
mission are being directed is the abolition of extra-
territoriality. This being the case, the Chinese Com-
missioner submits that the question of these special
areas, in so far as they have a bearing on the aboli-
tion of Extraterritoriality, should form proper sub-
jects for this Commission’s investigation.

RESIDENCE OF FOREIGNERS OUTSIDE THE
OPEN PORTS FOR TRADING PURPOSES

In the Memorandum presented on March 23rd, the
Chinese Commissioner made the reservation that cog-
nate matters not contained in the list would be
brought up in the course of the Commission’s inquiry.
One of these cognate matters is the residence of for-

eigners for trading purposes outside the open ports.

According to the treaties, foreigners who desire to

of extraterritoriality in China, operate as an impe-
rium in imperio, and constitute an infringement of
China’s sovereignty. While it is true that the right of
the Powers to establish consular or extraterritorial
courts having jurisdiction over their nationals, has
been granted by the treaties between China and the
Powers, it is none the less true, as pointed out by
Dr. Hioki in his speech at the inaugural meeting of
this Commission, “that the regime was introduced
into this country simply as a modus vivendi to aid
in mm»mv:mzlm harmonious relations between China
and foreign countries”. It is obvious that the system
was not meant to be a permanent institution, and
that changed conditions render its abolition necessary
for the maintenance of those harmonious relations
for which it was primarily intended.

It seems to have often been overlooked that con-
sular jurisdiction and the rights and privileges of
foreigners in China were granted as a time when
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trade have to take up their residence within the ports
and marts opened for such purposes, whether these
were opend on China’s own initiative or as a result
of treaty stipulations. Outside these ports the resi-
dence of foreigners is permitted only to missionaries,
and under certain specified conditions. In Peking and
certain other places, however, there are not a few
foreigners who have set up establishments for avow-
edly commercial purposes. Strictly speaking, such
foreigners are amenable to Chinese jurisdiction and
if claims are put [forward to immunity from this
jurisdiction, due observance should be paid to the
limitations as regards areas of residence which are
the obligatory correlative of extraterritorial privileges.
This question of the legal status of foreigners who have
established themselves outside the open ports should
not be left out of the Commission’s consideration.

In conclusion, the Chinese Commissioner submits

that consular jurisdiction and the present practices

such grant did not have the importance which it
now assumes. In those early days of formal inter-
course, the number of ports opened to foreign trade
and residence were few, and the size of the foreign
population comparatively insignificant. But in the
space of three quarters of a century, many more
ports have been opened, whilst the size of the for-
eign population in China has greatly increased. In
these circumstances, the Chinese Government is in-
creasingly embarrased by the presence within its ter-
ritory of so many residents who are not subject to its
laws and jurisdiction.

As will have become evident from the above obser-
vations, some of the rights and privileges enjoyed
by foreigners in China are based upon unwarranted
interpretations of treaties. It is a recognized rule of
treaty interpretation that “if there be doubt wheth-
er certain powers have or have not been conferred

by the territorial sovereign, the doubt must be solved
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in his favour”. The grant being expressed in so many
words, its scope is thereby limited to that extent;
and only such powers as are surrendered by the
grantor can be exercised by the grantee. This card-
inal rule of interpretation has frequently been disre-
garded, and foreigners have even persisted in setting
up doubtful claims despite China’s protests.

So far as the treaties themselves are concerned,
China cannot be denied the benefit of the doctrine
of rebus sic stantibus. Since the conclusion of the
treaties granting consular jurisdiction and extrater-
ritorial rights to foreigners, there has been a vital
change of circumtances. Internally and externally,
the change has affected the political, social and
economic life of the country, so that what appeared
to be feasible seventy or eighty years ago can no
longer be regarded as tenable. If, in those early days
of intercourse with foreign countries, the matter of

relinquishing jurisdiction over aliens in China was
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viewed by the Government of the day with complacency,
today it would be difficult, if not impossible, to per-
suade an awakened nation to adopt the same viewpoint.
A fundamental re-adjustment of China’s relations
with the Powers is therefore necessary for ensuring
mutual confidence and understanding in the interests

of all concerned.
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(Whole text of Washington resolution)

The Commissioners of the Powers concerned hav-
ing completed their investigation and having recited
in the report their findings of fact in regard to the
presnt practice of extraterritorial jurisdiction in Chi-
na and the laws, the judicial system and the methods
of judicial administration of China, realizing that the
existing system of extra-territoriality is only a modus
vivendi effective during a transitory period while
the laws of China and the administration of justice
are being brought more fully into accord with the
laws and the judicial system existing in other coun-
tries, and hoping, in view of the progress which has
been made toward this end, that the Chinese Govern-

ment will complete the task of improvement within

in accordance with the general practice in intercourse
among nations, and upon a fair and equitable basis.
The Chinese Government should adopt the follow-
ing program for the improvements of the existing
legal and judicial systems of China:
A. Legal system
(a) The following laws should be completed and put
into force:
(1) Civil Code (with the possible exception of the
Parts concerning Family the Inheritance Law).
(3) Revised Criminal Code.
{4) Banking Law.
(5) Bankruptcy Law.
(7) Law concerning Registration of Vital Statistics.
(8) Law concerning Cadastral Registration of Land.
(9) Law concerning Notaries public.
(B The following reforms in the existing laws should
be introduced :

(1) More lenient provisions should be made for bail.

PRSI GRERE <l

ENGEE
the shortest possible period, now make the following
recommendations to the Governments of the Powers
concerned :
Section 1.

As soon as the legal and judicial program here-
under mentioned shall have been carried out, the
Governments of the Powers concerned should, upon
the receipt of notice to such effect from the Chinese
Governments, enter into negotiations with the Chi-
nese Government for the relinquishment of their
extraterritorial rights in China. It is well understood
that the independence of the Chinese judiciary
shall, at the time of the negotiations and thereafter,
be assured and maintained from any interference by
the executive branches of the Government, civil and
military. Tt is further understood that, upon the relin-
quishment of extraterritoriality, the nationals of the

powers concerned should enjoy the freedom of resi-

dence and trade and civil rights, in all parts of China

(2) Imprisonment in civil cases should be limited to
exceptional cases.

{3) Provisions should be made for the speedy produc-
tion of an arrested person before a court.

Due regard shall be had for the regular enactment,
promulgation and rescission of laws, so that there
may be no uncertainty as to the laws of China.

B. Judicial System.

(a) Courts

(1) for practical realms and in anticipation of the
relinquishment of extraterritoriality by the Powers
concerned, sections with benches of three judges may
be organized in the District Courts (Tifang Shen
Pan Ting) for the trial in the first instance of civil
cases without nationals of Extraterritorial Powers are
plaintiffs or defendants and of criminal cases where
such nationals are the accused. These Sections should
be organized in Canton, Swatow, Amoy, Fuchow,
Shanghai, Hankow, Chefoo, Tsingtao, Tientsin, Pe-
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king, Harbin, Changchun, Mukden, Antung, New-
chuang and other places where the number of foreign-
ers residing is large, or foreign interests so require;
small criminal civil cases may be tried by a judge
sitting along with first appeal to a full bench of
three judges of the above mentioned Sections of
District Courts.

First appeal against decisions delivered in the first
instance by a full bench of the above mentioned
Sections should be brought toward the corresponding
sections of the High Courts of the respective Prov-
inces.

Final appeal against decisions delivered in first
appeal by a full bench of the above mentioned Sec-
tions of District courts and by the corresponding
Sections of High courts should be brought before the
Supreme Court in Peking.

(2) A sufficient number of Chinese trained in the

law should be assigned to these sections as judges or

into force of the principal laws having direct bearing
upon the rights and obligations of citizens, it is
suggested that the Powers concerned, if so desired
by the Chinese Government, may consider the aboli-
tion of extraterritoriality, according to a geographical
scheme- province by province-or in any other progres-
sive manner.
Section 3.

Pending the abolition of extraterritoriality, the
Governments of the Powers concerned, with the co-
operation of Chinese Government, should made cer-
tain modifications in the existing system and practice
of extraterritoriality as follows:

() Application of Chinese Laws.

The Powers concerned should administer, as far
as practicable, in their extraterritorial or Consular
Courts such laws of China as they may deem it
proper to adapt for the purpose.

(B) Mixed Cases and Mixed Courts.

P EEECH SRR <nlp
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procurators. A sufficient number of registrars having
the same qualifications should also be assigned to
these sections.

(B) Procedure

The following reforms in the existing procedure
should be introduced :
(1) The system of summary procedure in civil or
criminal cases should be modified.
(2) Provisions should be made concerning appeal
from the decision of the police tribunals in case of
police offences.
(3) Finance

There should be adequate financial provisions for
the maintenance of Courts and Prisons and their
staff.

Section 2.

Prior to the fulfilment of all the improvements

mentioned in Section 1 and after the principal items

thereof have been carried out, such as the putting

(1) Mixed Cases between nationals of the Powers
concerned as plaintiffs and defendants under Chinese
jurisdiction should be tried before the modern Chi-
nese Courts (Shen Pan Ting) before the presence of
a foreign assessor to watch the proceedings.

(2) The organization and procedure of the Interna-
tional Mixed Courts of Shanghai and Amoy and
French Mixed Court of Shanghai should be brought
more into accord with those of the Modern Chinese
Courts. In these Courts, cases involving only Chinese
or nationals of Non Extraterritorial Powers or both
should be adjudicated without the presence of an
assessor to watch the proceedings.

(3) Lawyers who are nationals of Extraterritorial
Powers and who are qualified to appear before the
extraterritorial or consular courts should be permitted,
subject to the laws and regulations governing Chi-
nese lawyers, to represent clients in all mixed cases
in which nationals of Extraterritorial Powers are
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concerned as plaintiffs in Chinese Courts. It is under-
stood that no examination shall be required as a
qualification for practice in such cases.
(©) Nationals of Extraterritorial Powers.
(1) The Extraterritorial Powers should obviate certain
abuses which have arisen through the extension not
by protection to Chinese as well as to business and
shipping interests the actual ownership of which is
wholly, or mainly Chinese.
(2) The Extraterritorial Powers which do not now
require compulsory periodical registration of their
nationals in China should make provision for such
registration at definite intervals.
(D) Judicial assistance.

Necessary arrangement should be made in regard
to judicial assistance(including commission rogatoire)
between the Chinese authorities and the authorities
of Extraterritorial Powers and between the authorities

of the Extraterritorial Powers themselves, e. g.,

Pending the abolition of Extraterritoriality, the
nationals of the Powers concerned should be required
to pay such taxes as may be prescribed in laws and
regulations duly promulgated by the competent au-
thorities of the Chinese Government and recognized
by the Powers concerened as regular and fair and

applicable to their nationals.
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HegHmer 0 1) oo o (Whole text of Washington
resolution) ~NE ( UNEIB =)
The terms of the Resolution regarding the extra-
territoriality in China, adopted at the Washington
Conference on the 10th day of ;December 1921, are

as follows:
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(1) All agreements between foreigners and persons
under Chinese jurisdiction providing for the settle-
ment of civil matters by arbitration should be recog-
nized, and the arbitral decisions rendered in pur-
suance thereof should be enforced, by the extrater-
ritorial or consular courts in the case of persons
under their jurisdiction, except when in opinion of
the competent court, the decision is contrary to public
order or good morals.

(2) Arrangements should be made between the Chi-
nese Government and the Governments of the Pow-
ers concerned for the execution by competent for-
eign authorities of judgements (civil and criminal),
summonses and warrants of arrest, detention and
search concerning persons under Chinese Jurisdiction,
duly issued by the Chinese Courts and certified as
such by the competent Chinese authorities; and vice
versa.

(E) Taxation.
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The Secretaries General of the Commission on Extra-
territorial jurisdiction in China present their compli-
ments to the respective Commissioners and, at the
request of the Drafting Committee of the Commission
have the honour to transmit herewith one copy of
the “Draft of Recommendations by the Commission
on Extraterritorial Jurisdiction in China.”

The Drafting Committee request that the Commis-
sioners will be good enough to furnish them with

any observations or comments they may have on this

document, returning it at the same time.

and trade and civil rights in all parts of China in
accordance with the general practice in intercourse
among nations and upon a fair and equitable basis.

RECOMMENDATIONS
L

The administration of justice with respect to the
civilian population in China must be entrusted exclu-
sively to a judiciary which shall be effectively protected
against any interference by the executive or other
branches of the Government, whether civil or military.

II.

The Chinese Government should adopt the following
programme for the improvement of the existing
legal, judicial and prison systems of China:

1. It should consider the observations of the Commis-
sion made in Parts II and III of this report relating
to the laws and to the judicial, police and prison sys-
tems, with a view to making such amendments and

taking such action as will meet the criticisms there

¥ EEECH SRR g <anl

RKE
It is understood that as in the case of the three
parts of the report, this document is very confidential.
Peking.
September 8th, 1926

Draft of Recommendations by the Commission
on Extraterritorial Jurisdiction in China.

The Commissioners, having completed their investi-
gations and having made their findings of fact as set
forth in Parts I, II, and III of this report, now make
the following recommendations.

The Commissioners are of the opinion that, when
these recommendations shall have been reasonably
complied with, the several Powers would be warranted
in relinquishing their respective rights of extraterri-
toriality.

The Commissioners understand that, upon the relin-
quishment of Extraterritoriality, the nationals of the

Powers concerned will enjoy freedom of residence

made.
2. It should complete and put into force the follow-
ing laws:

(1) Civil Code

(2) Commercial Code (including Negotiable Instru-

ments Law, Maritime Law and Insurance Law)

(3) Revised Criminal Code

(4) Banking Law

(5) Bankruptcy Law

(6) Patent Law

(7) Land Expropriation Law

(8) Law Concerning Notaries Public.
3. It should establish an orderly system for the regu-
lar enactment, promulgation, and rescission of laws,
so that there may be no uncertainty as to the laws
of China.
4. It should extend the system of modern courts,

modern prisons and modern detention houses to

all parts of China with a view to the gradual elimi-
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nation of the Magistrates Courts and of the oldstyle
prisons and detention houses.
5. It should make adequate financial provision for
the maintenance of Courts, detention houses and pris-
ons and their personnel.
I11.

Prior to the reasonable compliance with all the rec-
ommendations above mentioned but after the princi-
pal items thereof have been carried out, it is sug-
gested that the Powers concerned, if so desired by
the Chinese Government, might consider the abolition
of extraterritoriality according to such progressive
scheme (whether geographical, partial or otherwise)
as may be agreed upon.

IV.

Pending the abolition of extraterritoriality the Gov-
ernments of the Powers concerned should consider
the obsevations of the Commissioners made in Part

I of this report with a view to meeting the critisisms

Commissioners make no specific recommendations in
that behalf. Lawyers who are nationals of extrater-
ritorial Powers and who are qualified to appear before
the extraterritorial or consular courts should be per-
mitted, subject to the laws and regulations governing
Chinese lawyers, to represent clients, foreign or
Chinese, in all mixed cases., No special examination
should be required as a qualification for practice
in such cases.

3. Nationals of Extraterritorial Powers.

(a) The extraterritorial Powers should correct cer-
tain abuses which have arisen through the extension
of foreign protection to Chinese as well as to business
and shipping interests the actual ownership of which
is wholly or mainly Chinese.

(o) The extraterritorial Powers which do not now
require compulsory periodical registration of their
nationals in China should make provision for such
registration at definite intervals.

P HEECHE T GEERE  <E|

KKK
there made and, with the co-operation of China wher-
ever necessary, should make certain modifications
in the existing systems and practice of extraterri-
toriality as follows;
1. Application of Chinese Laws.
The Powers concerned should administer, so far as
practicable in their extraterritorial or consular courts
such laws of China as they may deem it proper to
adopt.
2. Mizxed Cases and Mixed Courts.

As a general rule mixed cases between nationals
of the Powers concerned as plaintiffs and defendants
under Chinese jurisdiction should be tried before the
modern Chinese courts (Shen Pan Ting) without the
presence of a foreign assessor to watch the proceed-
ings or otherwise participate. However, as to existing
special mixed Courts, since some of those courts are

now the subject of diplomatic negotiations between the

Powers concerned and the Chinese Government, the

4. Judicial Assistance.

Necessary arrangements should be made in regard
to judicial assistance (including commissions regatoire)
between the Chinese authorities and the authorities
of the extraterritorial Powers and between the author-
ities of the extraterritorial Powers themselves, e. g.,

(a) All agreements between foreigners and persons
under Chinese jurisdiction which provide for the settle-
ment of civil matters by arbitration should be recog-
nized, and the awards made in pursuance thereof
should be enforced, by the extraterritorial or consular
courts in the case of persons under their jurisdiction
and by the Chinese courts in the case of persons under
their jurisdiction, except when in the opinion of the
competent court, the decision is oonﬁ.muw to public
order or good morals.

(b) Satisfactory arrangements should be made be-
tween the Chinese Government and the Powers con-

cerned for the prompt execution of judgements, sum-

RKP
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monses and warrants of arrest or search, concerning
persons under Chinese jurisdiction, duly issued by
the Chinese courts and certified by the competent
Chinese authorities and vice versa
5. Taxation.

Pending the abolition of extraterritoriality, the na-
tionals of the Powers concerned should be required
to pay such taxes as may be prescribed in laws and
regulations duly promulgated by the competent author-
ities of the Chinese Government and recognized by
the Powers concerned as applicable to their nationals.

DONE IN THE CITY OF PEKING ON
A.D.1926.
(Signature)
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1. In view of the sincere intentions and unremitting
efforts of the Chinese Government during the past
decade to prove the laws and judicial system and
the methods of judicial administration of this coun-
try, China cherished the hope that the Extraterri-
torial Powers would recognize the advisability of
relinquishing - without delay all the extraterritorial
privileges enjoyed by their nationals. She is disappoint-
ed that the Commission has found it inexpedient to
recommend immediate abolition, owing to the present
conditions in the country.

2. It is the firm intention of the Chinese Govern-
ment, on its own initiative, to persist in its policy
of judicial reform, the programme for which will
include substantially the point alluded to the recom-
mendations.

3. China feels confident that when her judicial pro-
gramme is carried out, the Powers represented on

the commission will, upon the receipt of notice to

attitude and the early realization of their legitimate

aspirations.
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such effect from the Chinese Government, open nego-
tiations for the final abolition of extraterritoriality.

4. While regretting that the expected immediate abo-
lition of extraterritoriality was not recommended,
the Chinese Commissioner appreciates, as evidence of
the good-will of the Powers concerned, recommen-
dations made respecting the immediate discontinuance
of practices which are not warranted by the treaties,
and other improvements in the existing relations
which will promote better understanding between
Chinese and foreigners.

5. It should be emphasized that the earnest hope of
the Chinese people has been, and is, to see the extra-
territorial regime abolished, and be replaced by a
condition consonant with the sovereignty of their
country. This national aspiration can be aided in
fulfilment by a sympathetic attitude on the past of
the Powers, and the Chinese people look forward

with confidence to a further manifestation of that
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PART 1V
The Commissioners, having completed their investi-
gations and having made their findings of fact as set
forth in Parts I, II, and III of this report, now make
the following recommendations.
The Commissioners are of the opinion that, when

these recommendations shall have been reasonably

R
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complied with, the several Powers would be warranted
in relinquishing their respective rights of extraterrito-
riality.

It is understood that, upon the relinquishment of
extraterritoriality, the nationals of the Powers con-
cerned will enjoy freedom of residence and trade and
civil rights in all parts of China in accordance with
the general practice in intercourse among nations
and upon a fair and equitable basis.

RECOMMENDATIONS
I

The administration of justice with respect to the
civilian population in China must be entrusted to a
judiciary which shall be effectively protected against
any unwarranted interference by the executive or
other branches of the Government, whether civil or
military.

11
The Chinese Government should adopt the follow-

3. It should establish and maintain a uniform sys-
tem for the regular enactment, promulgation, and
rescission of laws, so that there may be no uncertainty
as to the laws of China.

4. It should extend the system of modern courts,
modern prisons and modern detention houses with
a view to the elimination of the Magistrates Courts
and of the old-style prisons and detention houses,

5. It should make adequate financial provision for
the maintenance of courts, detention houses and pris-
ons and their personnel.

II1

It is m:wmmmﬂ& that, prior to the reasonable com-
pliance with all the recommendations above men-
tioned but after the principal items thereof have
been carried out, the Powers concerned, if so desired
by the Chinese Government, might consider the abo-
lition of extraterritoriality according to such progres-
sive scheme (whether geographical, partial or oth-
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ing programme for the improvement of the existing
legal, judicial and prison systems of China:

1. It should consider Parts II and III of this report
relating to the laws and to the judicial, police and
prison systems, with a view to making such amend-
ments and taking such action as may be necessary
to meet the observations there made.

2. It should complete and put into force the fol-
lowing laws:

(1) Civil Code

{2) Commercial Code (including Negotiable
Instruments Law, Maritime Law and Insurance
Law)

(3) Revised Criminal Code

{4) Banking Law

(5) Bankruptcy Law

(6) Patent Law

(7) Land Expropriation Law

{8) Law Concerning Notaries Public

erwise) as may be agreed upon.
v

Pending the abolition of extraterritoriality, the Gov-
ernments of the Powers concerned should consider
Part I of this report with a view to meeting the ob-
servations there made and, with the co-operation of
the Chinese Government wherever necessary, should
make certain modifications in the existing systems
and practice of extraterritoriality as follows.
1. Application of Chinese Laws

The Powers concerned should administer, so far as
practicable, in their extraterritorial or consular courts
such laws and regulations of China as they may
deem it proper to adopt. ‘
2. Mixed Cases and Mixed Courts

As a general rule mixed cases between nationals of
the Powers concerned as plaintiffs and persons under
Chinese jurisdiction as defendants should be tried

before the modern Chinese courts (Shen Pan Ting)

A=Y
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without the presence of a foreign assessor to watch
the proceeding or otherwise participate. With regard
to the existing special mixed courts, their organization
and procedure should, as far as the special conditions
in the Settlements and Concessions warrant, be
brought more into accord with the organization and
procedure of the modern Chinese judicial system.
Lawyers who are nationals of extraterritorial Powers
and who are qualified to appear before the extrater-
ritorial or consular courts should be permitted, sub-
ject to the laws and regulations governing Chinese
lawyers, to represent clients, foreign or Chinese, in
all mixed cases. No examination should be required
as a qualification for practice in such cases.
3. Nationals of Extraterritorial Powers
(a) The extraterritorial Powers should correct
certain abuses which have arisen through the exten-
sion of foreign protection to Chinese as well as to

business and shipping interests the actual ownership

courts in the case of persons under their jurisdiction,
except when in the opinion of the competent courts
the decision is contrary to public order or good mor-
als.

(b) Satisfactory arrangements should be made
between the Chinese Government and the Powers
concerned for the prompt execution of judgements,
summonses and warrants of arrest or search, con-
cerning persons under Chinese jurisdiction, duly issued
by the Chinese courts and certified by the competent
Chinese authorities and vice versa.

5. Taxation

Pending the abolition of extraterritoriality, the
nationals of the Powers concerned should be required
to pay such taxes as may be prescribed in laws and
regulations duly promulgated by the competent au-
thorities of the Chinese Government and recognized
by the Powers concerned as applicable to their na-

tionals.
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of which is wholly or mainly Chinese.

(b) The extraterritorial Powers which do not now
requir compulsory periodical registration of their
nationals in China should make provision for such
registration at definite intervals.

4. Judicial Assistance

Necessary arrangements should be made in regard
to judicial assistance (including commissions roga-
tories) between the Chinese authorities and the au-
thorities of the extraterritorial Powers and between the
authorities of the extraterritorial Powers themselves,
e. g,

(a) All agreements between foreigners and per-
sons under Chinese jurisdiction which provide for
the settlement of civil matters by arbitration should
be recognized, and the awards made in pursuance
thereof should be enforced, by the extraterritorial or

consular courts in the case of persons under their

jurisdiction and by the Chinese and by the Chinese

Signed in the City of Peking,
September 16, 1926.
(Signatures)
For the United States of America Silas H. Strawn
For Belgium Dr. A. van Custem
Sir Skinner Turner

Dr. Wang Chung-hui

For the British Empire

For China
By signing this report my approval
of all the statements contained in

Parts I, II, and IIT is not to
be implied

L. P. Tillitse

G. Ch. Toussaint

Com. G. de Rossi

Sadao Saburi

A.D. A. de Kat Angelino

Johan Michelet

J. A. de Bianchi

For Denmark

For France
* For Italy

For Japan

For the Netherlands
For Norway

For Portugal

For Spain Don Manuel Acal y Marin
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