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the application of Australian Worker's Union.
+ - And in this connection I desire to refer you
to the correspondence which my predecessor (Mr.
K. Tamaki) had with you in April of last year
(1921) which includes the report of the English
Secretary of this Consulate-General (Mr. E. W.
Foxall), dated 4th April, 192L
- It will be clear to you upon a perusal of the
Award which appears in the Queensland Govern-
ment Gazette of the 27th May, 1922 (No. 190, Vol.
CXVIII) that the reasons advanced for the claim for
preference to the Australian Workers’” Union, viz.:
‘“That it would check the employment of col-
oured aliens in cutfing Firewood, which has
caused discontent among Sugar Workers
generally, would make more employment for
. members of the Australian Workers' Union
-~ who werk in the Sugar Industry in the Cut-

ting -season, would provide them with work
1O Th=XK=nak MKKERS 111D
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HIS IMPERIAL JAPANESE MAJESTY'S

CONSULATE GENERAL.
SYDNEY, 3lst May, 1922,
Sir,

I have the honour to refer you tothe Award of
the Court of Industrial Arbitration of Queensland
(No. 114 of 1922) covering the calling of Firewood
Cutting, Stacking, Carting and Loading in that
portion of the State of, Queensland north of the
twenty-second parallel of south latitude, publish-
ed in the Government Gazette of the 3lst August

1921,and to the variation of such Award on

and thus furnish an
inducement to them to make their homes in

in the slack season,

the Northern Sugar Districts, and aid in the
settlement of a white population in the trop-
ical Coastal districts of the State,”’'—
were but a continuation of the process of discri-
minating against Japanese long time residents,
whose right to pursue their lawful callings in the
Commonwealth was preserved to them when the
and which

right bhas been further emphasised later on by the

Immigration Act was being passed,

issue of certificates of exemption—certificates
which the present action of the Arbitration Court
renders of no value.

It becomes my duty, therefore, to add my
strenuous but respectful protest against this latest
Award to those which have already been made by
my predecessors against former and similar en-

croachments upon the rights of my nationals,as I re-
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gard such encroachments, not only as ultra vires,
but as a violation of the intention and spirit of
the Immigration Act of the Commonwealth.
I have the honour to be,
Sir,
Your obedient servant,
(Sgd.) E. SUZUKI
Consul-General.
The Honourable

The Premier of Queensland,

; BRISBANE.
€5 ¢ 1))
KmREES DT N KON N = FImE n > SK SR EHED
QUEENSLAND.
PREMIER’'S DEPARTMENT,
BRISBANE, 9th June, 1922.
Sir,

Acknowledging the receipt of your letter of the
3lst ultimo respecting Award No. 114 of 1922 of

dustrial Arbitration of Queensland, I have the

honour to inform you that I submitted its contents
to the President of that Court, and I forward
herewith a copy of his reply, together with the
printed document referred to therein.
I have the honour to be,
Sir,
Your most obedient Servant,
(Signed) EDWARD G. THEODORE.
. Premier.
His Imperial Japanese Majesty's Consul-General,
17 Castlereagh Street,
_SYDNEY._
(EMMED
K- Km@Ea s~ N KN = B R ERRTT SRR n =
EnZRAER
‘Judge’'s Chambers,
Industrial Court,
Brisbane. 16th June, 1922.
10 Mk—X=mn=NIRERERM 111D

119K
the Queensland Court of Industrial Arbitration, I
have the honour to inform you that I am giving
its contents my consideration.
I have the honour to be,
Sir,
Your most obedient servant,
(Sgd.) EDWARD G. THEODORE.
Premier.
The Consul-General for Japan,
SYDNEY.
(€3]]
K< mEA D™ N KN N -FTImE n = ERKEEEHD M
b
CHIEF SECRETARY’'S OFFICE,
BRISBANE.

28th June, 1922.
Sir,
Adverting to your letter of the 3lst ultimo,

relative to 2 eertain Award of the Court of In-

Sir,

I have the honour to acknowledge your letter of
9th instant. I enclose herewith a copy of therea-.
sons for judgment of the Full Bench in reference
to the Award.

It is open to any person who considers him-
self unduly prejudiced by an award to make ap-
plication to the Court to vary the award, and any
representations of the Japanese Consul would re-
ceive consideration but as at present advised it
seems to me that such representations should be
made in open Court.

In matters where international interests are
concerned, the Court is of course prepared to give
respectful attention to the representations of the
Commonwealth Government or of the State Gov-
ernment, but is not aware that this award runs
counter to the desires of either.

‘I have, etc.
1199
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(Sgd.) T. W. McCawley.
President.
The Hon. the Premier,
BRISBANE.
EMweD
SmiimEEy — N N RHEmiih
‘OPINION _

According to the instructions in this matter
the Court of Industrial Arbitration of Queensland
has, by an award restricting the employment of
coloured labour in the sugar industry of Queens-
land, in effect discriminated against Japanese la-
bourers resident in Queensland and formerly em-
ployed in the industry.

It is contended that, even if an award discrim-
inating against coloured labour is within the
jurisdiction which the Queensland Parliament has
purported to confer upon the Court, the Parlia-

ment itself is not competent, having regard to the

with by that Act and were in effect permitted by
the Federal Parliament to continue to reside in the
Commonwealth ; and that, therefore, a discrimi-
nation against coloured labour is an assertion by a
State of an authority to deny to lawfully admitted
aliens the opportunity of earning a livelihood, and
that this is tantamount to the assertion of the right
to deny them entrance and abode, for in ordinary
cases they cannot live where they cannot work
(cf. Truach v. Raich, 239 U. S. at p. 42).

At first sight there appears to be force in this
argument, but the answer, in my opinion, is that
the discrimination is not based on the mere fact
of a person being an alien or an immigrant, and
that there is no necessary inconsistency between a
discrimination against coloured labour and any
legislation that has been passed by the Federal

Parliament with respect to aliens or immigrants

(cf. Cunningham v. Tomey Homma, 1903 A. C.
JO TR—xK=nan IRKEEREK ]9

19
limits inter se of the constitutional powers of the
Commonwealth and the States, to authorize the
Court to make such a discrimination.

The grounds that have been or may be sug-
gested for this contention appear to be that State
legislation which purports to authorize discrimina-
tion against coloured labour tends to interfere with
the control vested by the Commonwealth Constitu-
tion in the Federal Parliament by virtue of its pow-
ers to make laws with respect to aliens (s. 51, xix),
immigration (s. 51, xxvii) and the people of any
race, other than the aboriginal race in any State,
for whom it is deemed necessary to make special
laws (s. 51, xxvi).

In support of the contention it is urged, with
respect to aliens and immigration, that on the pas-
sing of the Immigration Restriction Act 1901 (Fed-
eral) the Japanese labourers who were already

resident in the Commonwealth were not interfered

151).

As to the argument that may be based on the
fact that the Commonwealth Constitution gives the
Federal Parliament power to make laws with res-
pect to “‘the people of any race,”’ it must be borne
in mind that the power of the Federal Parliament
in this matter is not an exclusive power. A State
Parliament may make laws discriminating against
any part of its resident population, including the
people of any particular race, coloured or other-
wise, unless and until the Federal Parliament has
by its legislation dealt with the question (cf. Quick
and Garran, Commonwealth Constitution, p. 622).

In accordance with the views above expressed
I am of opinion that it is within the competence
of the Queensland Parliament to authorize the
Court of Industrial Arbitration of Queensland to
make an award restricting the employment of col-
oured labour in the sugar industry of Queensland.

¥R
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(Signed) J. B. PEDEN.
2nd August, 1922.

University Chambers.
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Faulconbridge 5 acres
Greenwich 184 R x 300R
>§.Hon Beach 20 acres
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