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EXPOSE

CONCERNING THE PRIVATE NATURE OF

THE GERMAN RAILWAYS AND MINES MEN-

TIONED IN ARTICLE 156, PARAGRAPH 2

OF THE PEACE TREATY,

The Peace-Treaty considers and treats the railways
and mines mentioned in Article 156, paragraph 2 as
property of the German State, As may be clearly
seen from the history of the evolution of these under—
takings, this manner of thinking is erroneous,

I. The fundamental provisions for the German
rights in railways and mines are to be found in the
Kiao-Tchao Treaty of March 6th 1898, Part II,

some articles of which run as follows :

1O REH-EKZ\BEKEHKE | B 22 KOK

YOK

D)

O HIAFEoRKEn =
A THLEKHE (W5

JEEWMRE-I G EHE B X QJJE R

Im e o

SEREEKE X<
B # mYo0RKERCECEKEREFERNH |
tip
B SR R
& 111H O (m-m )

18 o ST R E ) KR KRR, [ 1 o 1 K] ZE N TR
KIRNEREn > IR I EAARWEIRRE~N RS R
{(mEEEN 7 AN K ERKEHEOR NN BN &
DA Tt w4 K] P mRE N KRN o~ &
SR R & 2 S ERE R = TREE R 5
HImN K= Y =40 R ERRR I 1 = & R REEGIR
N NEERE Y D S N R IR Y = (BN
RE VY = &N T HERKIIE D =2 X
MRER (rEHON K 2 E) ERMIB IR A
(® W

Art, I “The Imperial Chinese Government grant

Germany a license for .- railway-lines
in the province of Shantung’ -

Art, II, ‘For the purpose of the construction of the

......... railway-lines several German-Chinese

railway companies will be constituted,

German and Chinese merchants may raise the

necessary joint-stock’,

Art. III. “The Chinese Government undertake to grant
to the German-Chinese railway companies to
be constituted favourable conditions for the
construction and the running of the ---+.---ve
railway-lines so that in all economical ques—
tions these companies will not be placed at a
disadvantage when compared with other Chi-
nese-European companies in other parts of
the Chinese empire,’

Art, 1V,

“Along the:-------- railway-lines------ German

undertakers will be authorised to exploit coal-

PO
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deposits as well as to launch into other en-
terprises, German and Chinese merchants
will be allowed to invest a joint-stock in these
undertakings, In accordance with the obli-
gation assumed with respect to railways, the
Chinese Government promise to grant the
German merchants and engineers favourable
conditions, so that the German undertakers
will not be placed at a disadvantage when
compared to other Chinese-European compa-—

nies in other parts of the Chinese empire.”
From these provisions it clearly results that the
contracting parties intended exclusively to constitute
a private ownership with regard to the railways and
mines, This intention which determined the action
of the German Government when concluding the
Treaty also obviously presided over the carrying out

of the Kiao-Tchao Treaty, A decree of the Chan-
cellor of the German Empire dated June Ist 1899

nor of Shantung on the subject of the construction
of the railway-line (Eisenbahnregulative) Article 1
lays special stress on the fact that the Company in
question is a German-Chinese company issuing shares
both to Chinese and to Germans and subsequently,
shares have actually been purchased by Chinese,
Another decree of the Chancellor of the German
Empire dated June 1st 1899 conferred a “Konzession
zum Bergbau in der chinesischen Provinz Schantung”
(mining license in the Chinese province of Shantung)
upon a company which on October 10th 1899 was
founded under the designation of “Schantung-Berg-
baugesellschaft” likewise exclusively by private indi-
viduals, and that as a colonial company according
to the legislation of the German Empire of March
15th 1888 and July 2nd 1889. The shares of the
first joint stock amounting to 12 million marks were
fully subscribed to by the founders, The Schantung-
Bergbaugesellschaft likewise concluded on March 21st
10 ZHHREXRZ~NBEREFKE R ¢ KO0
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granted the “Schantung Eisenbahngesellschaft” a per-
mit of building and of exploitation, the text of
which runs inter alia as follows :
Paragraph 1.

The railway-line will have to be built and to be
run by a - German-Chinese joint stock company
0 be constituted,

Paragraph 2,
...... As regards the public subscription to the shares
of the Company due care will have to be taken that
both Germans and Chinese may participate in it”-----

It was on the basis of this license that on June 14th
1899 the Schantung-Eisenbahngesellschaft was found-
ed in Berlin as joint stock company according to
German law, and that exclusively by private individ-
uals, All the 54,000

founders of the company.

shares were taken over by

In the contract concluded on March 21st 1900 by
the Schantung-Einsenbahngesellschaft with the Gover-

1900 with the Governor of Shantung a contract upon
the carrying out of their undertaking (“Bergbaure-
gulative”) a contract which specially underlines the
fact that the company in question is a German-Chinese
company issuing shares both to Chinamen and Ger-
mans,

By virtue of an Agreement concluded on February
5th 1913 by the “Schantungeisenbahngesellschaft” and
the “Schantung Bergbaugesellschaft”, the latter con-
ferred upon the former the totality of their funds,
Owing to the fusion with the mining-concern the
statutes of the Eisenbahngesellschaft were, on Feb-
ruary 12th 1913, subject to a revision, which, however,
had no influence upon the legal character of the
Company. The wording given to the statutes at that
date has since then remained in full force,

II., The Kiao-Tchao Treaty not only authorised,
but even obliged the German Government to grant’

to German-Chinese private companies licenses both

BOR
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for constructing railway-lines and for mining, The

KOK

fact that China granted the licenses not directly to
the German companies, but first to the German
Empire was in accordance with the usage then gene-
rally observed in China as regards the grant of li-
censes to foreigners., Pursuant to the Kiao-Tchao
Treaty, the German Government transmitted the
licenses to a private company, without becoming a
partner to the undertakings by any vesting of funds
in them,

The “Bau-und Betriebs-Konzession fir die Schan-
tung-Eisenbahngesellschaft” (license for building and
exploitation) of June 1st 1899 has laid down as
follows the rights of the German Government with
regard to the construction and the running of the
Shantung-railway :

1. Rights of control.
The election of the chairman of the Managing

Board as well as that of the Manager-in-chief are

As a contribution to the expenditure of the Empire
for Tsing-Tao the company were bound to disburse
an annual duty out of the net profits (Para, 11).

3. Right of re-purchase.

The empire reserved unto itself a right of re-pur-
chase after the lapse of 60 years since the grant of
the license against re-payment of the 25 fold amount
of the dividends paid on an average during the last
5 years or against a compensation for the industrial
value of the existing installations (Para, 12).

In reality the German Government had tacitly
foregone this right of redemption by ratifying the
“Eisenbahnregulative” agreed upon on March 3lst
1900 between the company and the Chinese Govern-—
ment, rules and regulations which in Article 28 made
the express reserve of a right of redemption of the
Chinese Government,

In this connection we beg to refer yet to Paragraph
9 of the license according to which the company could

10 REH-REENEERKEKE IR & {OK
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subject to ratification by the Government (Para, 3).

The manner of fixing the track of the railway-
lines within and without the Protectorate had to be
approved of by the German authorities at Tsing-Tao
and Pekin in order to assure that the interests of
the Protectorate should be duly taken into account
(Para. 4),

The time-table was to be officially approved of,
For passenger and goods-tariffs the Government were
entitled to fixing from time to time maximum rates
(Para, 5),

Only in case of a contravention of the law by
the Company the Government reserved unto them-
selves the right to confer upon a third party or to take
themselves the management of the construction and
the exploitation of the undertaking, and that by
virtue of a verdict of a court of arbitration (Para,
6).

2. Duties,

only acquire against payment the premises needed for
the construction of the railway-line in the Protecto-
rate and owned by the Empire, which constitutes
another proof of the fact that the company in ques—
tion is an undertaking of purely private nature,

In an analogous fashion the “Konzession zum Berg-
bau in der Provinz Schantung” mining license of
June 1st 1899 lays down the juridical situation of
the German Government with regard to the mining-
undertakings of the Schantung-Bergbaugesellschaft,
According to this license the Government of the Em-
pire :

1) were entitled to grant and to cancel an author-
isation for prospecting and working a mine,

2) were entitled to claim that satisfaction be given
at an exceptional price to the needs of coals of the
Imperial Navy,

3) were entitled to claim disbursement of a duty

upon the net-profits to the fisc of the Protectorate,
P11



10 REERZEE\HEKTWE R’ 23 {{OP

III. From what has been stated under II it results
that with respect to the Shantung-railway and the
mines exploited by it, Germany can only forego the
rights, claims, and privileges that at the time of the
conclusion of peace were yet her own, viz:

1) a certain right of control,

2) a claim to duties upon the net profits,

3) a right of re-purchase with reference to the
railway-line, in case China should forego her own
right of re-purchase,

As regards to totality of funds of the Schantung-
Eisenbahngesellschaft, the plant of the railway-line
Tsing-Tao=Tsinang-Foo with its branch-lines, inclu-
sive of appurtenances of every description, the sta-
tions, warehouses, rolling stock and stationary stock,
the mines, their plant and fittings, the German
FEmpire has no share in all of this and, consequently,
is not in a position to dispose of any of the said

items without granting the owner—the Schantung
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Légation de Suisse
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Eisenbahngesellschaft—full compensation,

Besides, the juridical situation of the company has
been explained in detail in the “Statement of claims
of the Schantung-Eisenbahngesellschaft” handed in
December 1914 to the Japanese Government through

the instrumentality of the American Embassy at Tokio,

BERLIN, February 14th, 1921.
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XII, C. 5
Tokio, le ler février 1921.
Monsieur le Comte,
En me référant aux notes que cette Légation a eu
I'honneur d’adresser 2 Votre Excellence en date des
13 mai, 26 juin, 20 décembre 1919, et 29 juillet 1920,

~

et & la réponse no, 109 quElle a bien voulu lui
adresser en date du 9 aolit, jai honneur de Lui
rappeler le prix que mon Gouvernement attacherait
A connaitre les mesures qui seront prises en vue de
sauvegarder les droits des actionnaires suisses de la
compagnie allemande du chemin de fer de Shantung,
Il résulte en effet du tableau récapitulatif que Votre
Excellence trouvera sous en pli en deux exemplaires que
422 actions de cette entreprise appartiennent de bonne
foi & des citoyens suisses, qui ne pourraient équitable-
ment étre dépouillés de leurs droits. Je serais infini-
ment reconnaissant si Votre Excellence voulait bien

me faire savoir si le moment est venu de donner

10
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a mon Gouvernement les assurances désirées a cet
égard,

Je saisis cette occasion, Monsieur le Comte, pour

~

réitérer a Votre Excellence, les assurances de ma
plus haute considération.

2 annexes, () (Signé) Charles L, E, Lardy

Son Excellence
Monsieur le Comte Yasuya Uchida,
Ministre des Affaires Etrangeéres,
ctc., etc., etc.,

oM (EX1E) ag
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No. 89 Tokio, le ler février 1921,

Monsieur le Comte,

Le Ministre des Affaires Etrangéres a la Haye me
pric de le renseigner si la Société Anonyme “Shan-
tung Eisenbahn Gesellschaft”, dont quelques actions
sont entre les mains de sujets néerlandais, est considérée
par le Gouvernement Japonais, comme “une société
contr6lée par des ressortissants allemands” et §'ilen
résulte qu'elle sera liquidée conformément aux sti-
pulations de larticle 297 du Traité de Versailles,

Jai 'honneur de recourir a l'obligeant intermédiaire
de Votre Excellence en La priant de vouloir bien me
mettre & méme de fournir le renseignement demandé,

En La remerciant d’avance de la suite qu'Elle

N

voudra bien faire donner a cette demande, je saisis
cette occasion d’offrir & Votre Excellence, Monsieur le

les assurances réitérées de ma plus haute

(Signé) De Graeff

Comte,

considération,

Son Excellence
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Pays-Bas,

Monsieur le Comte Yasuya Uchida,

Ministre des Affaires Etrangéres

a Tokio,
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Memorandum

The Japanese Government have taken note of the
Exposé of the German Government directed to estab-
lishing the private character of certain railways and
mines in Shantung, That these railways and mines

bear a public character was formally recognized at

eastern Asia, and they connect it with a territory
which forms the hinterland of the Leasehold and
over which Germany created exclusive rights and
interests under treaty stipulations (Part III of the
Kiao-Tchao Treaty). The mines, too, were estab-
lished along the railways and were worked in the
interest of the German Government as well as in that
of the railways, Moreover, these railway and mining
rights and the leasehold of Tsingtao were acquired
by Germany simultaneously and by the same treaty,
and also at the same time the district within which
these railways and mines exist was stipulated for as
belonging to Germany’s exclusive sphere of interest,
Such close connection between the Tsingtao Leasehold
and the railways and mines in. Shantung and the
circumstances acttending the acquisition by Germany
of these several rights make it clear, in spite of any-
thing that:the phraseology of the Kiao-Tchao Treaty
might seem to indicate, that the object of these rail-
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the Peace Conference of Paris. In view, however,
of the contention of the German Government as
advanced in the Exposé, the Japanese Government
consider it appropriate to set forth their views in
this matter,

These railways and mines in Shantung are establish-
ments which came into existence as a result of
the enforcement by Germany of her right to con-
struct railways and work mines in Shantung, an in-
ternational servitude which Germany obtained from
the Chinese Government, as stated in the Exposé,
by virtue of the provisions of Part II of the Kiao-
Tchao Treaty signed in Peking on March 6, 1898.
Thus the origin and basis of these railways and
mines were international rights acquired by the Ger-
man Empire, As for the railways, they have as a
terminus the Tsingtao Leasehold which Germany
acquired from China for the specific purpose of making

it the base of her military and political activities in

ways and mines was not merely economic but politi-
cal and military, Not only was it anticipated,
in Art, 17 of the Kiao-Tchao Railway Contract of
March 21, 1900, that these railways might be used
for military purposes, but they were actually so used
by Germany during the recent war, From these facts,
it is indisputable that the railways and mines in
Shantung, together with the Tsingtao Leasehold,
served as a means of furthering the political activities
of Germany in the Far East,

Furthermore, the Shantung Railway Company dif-
fered from an ordinary private corporation in that
it stood in a special and close relationship with the
German Government in respect of the railways and
mines under its management, For instance, (1) the
railways and mines were bound to make an annual
contribution to the general expenditure of the leased
territory (The Railway License, Art., XI and the
Art. VIII) ; (20 the mines were

VR

Mining License,
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bound to supply coals preferentially and at a specially
reduced price to the German navy (The Mining
License, Art, VIII) ; (3) the election of the principal
officials was subjected to the approval of the German
Government (The Railway License, Art. III) ; and
(4) the German Government reserved for itself a
right of repurchase (The Railway License, Art, XII),
It is clear from these facts that the Shantung Rail-
way was worked with a view to the interests of the
German Government and that it was in substance
on the footing of an administrative organ of the
state,

To sum up, these railways and mines must, from
the origin and basis of their existence, the object
for which they were established, and the relation-
ship between them and the German Government,
be regarded as enterprises undertaken in order to

execute the leaschold and international servitude

which the German Empire possessed in Shantung,

into being as joint stock companies established ex-
clusively by private individuals, In the second place,
the Exposé describes the manner in which the rail-
way and mining rights were acquired by the German
Government and explains how, on the strength of
those rights, the latter granted railway and mining
licenses to private companies without themselves par-
ticipating in these undertakings by any subscription
of capital ; and it proceeds in this respect to dwell
on the legal position of the German government
towards these undertakings, In the third place, it is
explained that the German Government had, over
the railways and mines, only the right of control,
the right to impose contributions, and the right of
repurchase and that they had na share at all in the
funds of the Shantung Railway Company.

These contentions of the German Government
show merely the fact that German individuals have
private ownership on the railways and mines in
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They were placed under the control of the German
Government which, largely through the instrumen-
tality of these establishments succeeded in creating a
special political and economic position or Germany
within a certain sphere of the Chinese territory,
These railways and mines are therefore government
undertakings which must be distinguished from pure~
ly private enterprises,

As reasons why the railways and mines in Shan-
tung should not be regarded as the state property of
Germany, the German Exposé quotes, in the first
place, the provisions of Part II of the Kiao-Tchao
Treaty to show that the Contracting Parties intended
nothing more than to create a private ownership
with regard to the railways and mines,

It is further stated in this connection that Germa-
ny adhered to this principle in putting into effect
her treaty rights so that both the Shantung Railway
Company and the Shantung Mining Company came

Shantung, but, instead of refuting the reasons set
forth by the Japanese Government for regarding
them as of a public character, it rather tends to a
certain extent to prove this very argument, It would
seem that the German Government consider owner—
ship as the only criterion by which to decide wheth-
er certain properties are of a public or private char-
acter, But the principle of respecting private prop-
erty under international law applies only to property
owned by private individuals which is without any
special relationship with the state, Property which
stands in a special relationship to the state and which
subscribes political and military purposes, even
though the ownership thereof may lie with private
individuals, is not necessarily protected as being pri-
vate property. The railways and mines in Shantung
are properties which did stand in such relationship
with Germany, and it is for this reason that Japanese

Government regard them as public properties., In

YRR
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order to defeat this argument, therefore, it is not
enough merely to prove that these properties were
but by

private individuals, Accordingly the Japanese Gov-

owned, not by the German Government,
ernment, in spite of the contention of the German
Government, see no reason to alter their position,

In view of. the interests, however, which German
subjects might possess in regard to the railways and
mines, the Japanese Government willingly agreed to
the provisions of Paragraph 2 of the Protocol annexed
to the Peace Treaty, If therefore, the German
Government should prove the existence of the inter-
ests of the German subjects as prescribed in the
Protocol, the Japanese Government would show no
hesitation in acting upon those provisions., And it
would seem that after all the German Exposé only
has in view the proving of the existence of such
interests when it points out that the railway and

mining establishments in Shantung belonged to the

moted by or connected with state activities, the sti-
pulation II of the Protocol being ex gratia merely.”
(EB=LHHRD

M4 —h ~ —#-HER" KmRs ]

HRREHEKE m =
THLERKHEER

TR W RN By~
E B REH-E&K2RImEHKK 1 RE Y JEENED
RETI~ERH R K QJEPPREX

(K1 [+ RoZHERHEKEN I v m =L ELEK
HEHERE )
BRI | HACKER 1R [Hrag¥Tipeim ~ #00 (i
T HEN TR R R ERSExE
EFISREREXEENDEK) 1EBK | RNEHBN
ERANIEEXR | BN« ) m&EN ™
TEEX | ~NRBEN> SRENEOHKENRE SN
4R BRI T N ERRER | KR
PN RFIRXE T EEIEHE K2 N+~ Y

1O REH-R&RNEBEREWE B 3 KL

K Kt +Rm

PHO

Shantung Railway Company which is said to have
been organized exclusively by private individuals.

The Japanese Government are therefore ready to
acknowledge that the statement contained in the
Exposé ought to form the basis of consideration in
their execution of the provisions of the Protocol, In the
determination, however, of the amount of compen-
sation to be credited to Germany on this score, it is
the view of the Japanese Government that the pecu—
liar position above mentioned of the Shantung Railway
Company should naturally be taken into special con-
sideration, “and it is proper to state that the nature of

(€ o :3-5))

the interests in question and the fact that they are of
an essentially private character, ought to be proved by
full and unimpeachable evidence. It will of course
be clearly understood that the special provisions of
the Protocol do not in any way detract from the
general principles

above laid down regarding the

status of private property engaged in enterprises pro-
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