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A. NATIONALITY.

I, The general principle that the acquisition and loss of
the nationality of each State are matters which, by
international law, fall solely within its domestic
jurisdiction.

Each State should be free to enact such national
legislation as it considers proper with regard to the

acquisition and loss of its nationality. The possible

who is invested with their respective nationalities, the
principle that so long as the person concerned is resident
in either of the two States, the other State shall not be
entitled to exercise in his favour the right of diplomatic
protection as against that State, may be a suitable
manner of settlement. But, on account of the difficulties
involved, very careful consideration is required in
codifying this principle.

3. With regard to this question, the “Horei” gives
preference to the nationality last acquired. (§ 1,
articles 27 of the said Law) .

IlI. Loss of nationality through naturalization abroad
and authorization of the renunciation of nationality.

It is provided in Article 20 of the Japanese Law of
Nationality (See Annex) that “a person who has
voluntarily acquired a foreign nationality loses his
Japanese nationality.” This makes it clear that the loss

of Japanese nationality automatically results from

voluntary naturalization abroad. The acquisition of

conflict of nationalities that may in consequence occur
can be avoided only by international agreement.
II. Case of a person who possesses two nationalities.

1. Incase a question has arisen which necessitates the
determination of the home country of the person
concerned, for administrative or judicial reasons in the
State which has given him one of his nationalities, he
should, from the nature of the law of nationality, be
regarded as a subject or citizen of that State, because of
his being invested with its nationality, irrespective of
whether he was invested with his different nationalities
at the same time or at different times. This point of view
accounts for the proviso of the First Paragraph, Article
27 of the “Horei” (the Japanese Law containing the
general rules for the application of laws), which enacts
that “if any of them (the conflicting nationalities) is
Japanese, the Japanese law shall apply.”

2. If a question has arisen between two States

involving the right of diplomatic protection of a person

nationality abroad and the loss of nationality in Japan,
theoretically, occur simultaneously, and therefore there
can be no conflict of nationalities. In the case of a male
of not less than 17 complete years of age, he does not
lose Japanese nationality until after he has completed
his military or naval service in cases where such is due,
and as regards a person who occupies an official post,
the loss of nationality is conditional on his being first
relieved of such post. (See Article 24 of the Japanese
Law of Nationality.)

It is also provided that notice of the loss of Japanese
nationality shall be given within one month of the date
when the head of the family or the heir shall have
become acquainted with the fact, (see Articles 150 and
151 of the Japanese Law concerning Family Registries.)
IV. Effect of naturalization of parents upon the

nationality of minors.

The naturalization of parents should properly be

regarded as having the effect of altering the nationality
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of minors (see Article 15 of the Japanese Law of

Nationality).

Article 21 of the Japanese Law of Nationality
provides that if, in the case of parents who have lost
their Japanese nationality through naturalization
abroad, their children acquire a foreign nationality in
virtue of such naturalization of their parents, they shall
lose their Japanese nationality.

V. Children of persons enjoying diplomatic privileges,
and in general, of persons exercising official
functions on behalf of a foreign Government.

Nationality governed by the principle of jus soli
should not, of course, be attributed to the children of
diplomatists who by international law enjoy the
privileges of extraterritoriality. As, however, a right
may be waived, such children may be given the
opportunity of claiming the benefit of the principle of jus
soli, in the absence of many provisions to the contrary in

the Law of Nationality of the State where they were

VIl. Nationality of a child of unknown parents, of parents
having no nationality, or of parents of unknown
nationality.

As the principle of jus sanguinis cannot be followed in
determing the nationality of a child of unknown parents,
namely a foundling, and of a child of known parents who
have no nationality or whose nationality is unknown, it
is advisable to confer on such a child nationality on the
principle of jus soli, even in a country where the
principle of jus sanguinis is followed as a rule.
According to Article 4 of the Japanese Law of
Nationality, Japanese nationality should, only in such a
case, be conferred in accordance with the principle of jus
soli, and it is thus intended to prevent persons from
having no nationality. (See Article 3 of the preliminary
draft of the Committee of Experts.)

Vll. Nationality of a child to whom the parents’
nationality is not transmitted by operation of law.

If the law of a State to which the parents belong made

born. The children of persons who are recognized by the
Government concerned as exercising official functions
on behalf of a foreign Government (such as consuls de
carriére, financial agents, etc.) should, in the same way
as the case of children of diplomatists provided for in
Article 2 of the preliminary draft of the Committee of
Experts, be considered to have been born in the State of
which their father is a subject or citizen, and should not
be made compulsorily to acquire the nationality of the
State in which they were actually born.

VI. Nationality of a child born while the parents were

passing through a State.

It is commonly the case that a State adopting the
principle of jus soli does not take into account the length
of time during which the parents stay in its territory,
but, in the case of a child born while the parents were
merely passing through, it is advisable to abstain from
the application of laws conferring nationality on the

principle of jus soli.

the transmission of their nationality to their child

conditional upon its birth in that State, a child born in a

adopts the principle of jus

foreign State, which
sanguinis, would necessarily be without any nationality.
In order to prevent this, it is advisable that a State
which adopts the principle of jus soli, should recognize
that a foreign-born child in the above case acquires the
nationality of the parents on the principle of jus
sanguinis. In Japan, Article 3 of the Law of Nationality
enacts that if, in the case of the father being unknown or
having no nationality, the mother is a Japanese, the child
shall be regarded as a Japanese; and no notice is taken
of the place of birth. Accordingly, even with regard to
illegitimate children, no such case as is contemplated by
the present questionnaire can occur. As regards the
recognition of illegitimate children, however,
recognition by the father and by the mother are
considered to be on an equal footing, and Japanese

nationality is to be acquired only when it is a Japanese
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who has been the first to make the recognition.
Therefore, if, after a mother who is a foreigner has
made the recognition, the father, being a Japanese, also
makes recognition, this does not confer Japanese
nationality upon the child. (See Article 6 of the
Japanese Law of Nationality.)

IX. Acquisition of nationality in virtue of birth on board

a merchant ship.

(a) It is a generally recognized rule that a merchant
ship on the high sea should be considered to be in the
same position as the territory of the State whose flag
the ship flies, and if, therefore, the principle of jus soli is
strained, it may follow that a child born on board a
merchant ship sailing the high sea should be regarded as
acquiring the nationality of the State to which the ship
belongs as if it were born within the territory of that
State. It should be remarked, however, that the
application of the principle of jus soli to such a child

would involve a more unreasonable imposition of

Home Affairs (Article 20, Section 3, of the Japanese
Law of Nationality). In case however, the nationality of
any particular foreign country specially designated by
Imperial Ordinance has been acquired by reason of birth
in that country, his Japanese nationality shall be lost
from the time of birth, unless expression is duly given to
the intention of retaining it (Article 20, Section 2, of
the Japanese Law of Nationality).

X I. Loss of nationality by a woman as the result of

marriage with an alien.

A Japanese woman, as a rule, loses her Japanese
nationality by the fact of her becoming the wife of an
alien, but her loss of nationality is made conditional
upon the law of the State to which her husband belongs
conferring his nationality on her, a negative conflict of
nationalities being thus prevented. (See Article 18 of
the Japanese Law of Nationality and the first
paragraph, Article 9 of the preliminary draft of the

Committee of Experts).

nationality than the application of that principle to a
child born while the parents were transitory visitors.
Not only a merchant ship in a foreign port (c) , but
one which is in foreign territorial waters (b) is subject to
the territorial sovereignty of the littoral State, and
should not be regarded as forming part of the territory
of the State whose flag the ship flies. Birth on board
such a ship should not, of course, be treated in the same
way as birth within the territory of the State to which
the ship belongs. (See Article 75 of the Japanese Law
concerning the Family Registries and (¢) , I.— (L), Part
I. of the British Nationality and Status of Aliens Act,
August 7th, 1914.)
X. Option by a person invested with double nationality.
According to the Japanese Law of Nationality, a
Japanese who, because of his birth in a foreign country,
has acquired the nationality of that country and is
permanently resident there, may renounce his Japanese

nationality by permission of the Japanese Minister of

The Japanese Law of Nationality provides that the
wife of a person who has lost Japanese nationality shall
lose her Japanese nationality on acquiring the new
nationality of her husband (Article 21 of the said Law).
XIL Recovery of nationality lost by marriage.

According to the Japanese Law of Nationality, a
woman, who has lost her Japanese nationality in
consequence of her acquisition through marriage of her
husband’s nationality, may recover Japanese nationality
by the dissolution of the marriage. Such recovery of
nationality, however, does not automatically result by
operation of law, but is conditional on the fulfilment of
the following two conditions (Article 25 of the Japanese
Law of Nationality):

(1) The woman must be permanently resident in Japan

after the dissolution of the marriage.

(2) The woman must apply for the recovery of

nationality, and must obtain permission in that behalf

from the Japanese Minister of Home Affairs.
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The Japanese Law of Nationality contains no specific
provision as to whether such recovery of Japanese
nationality is conditional on the loss of the nationality
previously acquired by marriage.

It may be stated that the recovery of nationality in
such a case results neither automatically from the
dissolution of the marriage, nor merely from a
declaration of intention by the woman concerned, but
from an application by her and a grant of permission by
the competent authorities.

In case a conflict of nationalities results from the
recovery of nationality, it is advisable to adopt a rule in
the sense of Article 8 of the preliminary draft of the
Committee of Experts in order to prevent such a
contingency.

XIIL Other effects of marriage upon nationality.

The fundamental rule is that the wife acquires by

marriage the nationality of the husband, but an

exception is made in a case where a foreigner marries

is simultaneously made by the father and mother. (See

Article 11 of the preliminary draft of the Committee

of Experts.)

The Japanese Law of Nationality provides that, if a
child who is a Japanese acquires foreign nationality in
virtue of recognition, it loses its Japanese nationality
(Article 23 of the said law).

XV. Effect of adoption upon the nationality of the
adopted child.

According to the Japanese Law of Nationality, an
alien who has been adopted by a Japanese acquires
Japanese nationality (4, Article 5 of the Japanese Law
of Nationality). Adoption requires the permission of the
Minister of Home Affairs, but there is no specific
provision as to whether adoption, as is the case with
naturalization, is conditional on the loss of the former
nationality. From the point of view, however, of the
necessity of preventing conflicts of nationalities, it is

appropriate that the adopted child should be made to

the head of a Japanese family who is a Japanese woman,

it being the husband who in this instance acquires

Japanese nationality (2, Article 5 of the Japanese Law

of Nationality).

X1V. Effect of a change in the status of an illegitimate
child upon its nationality.

According to the provisions of the Japanese Law of
Nationality, an illegitimate child who is an alien, if
recognized by the father or mother, being a Japanese,
acquires Japanese nationality subject to the following
conditions
(Articles 5 and 6 of the Japanese Law of Nationality):

1. That he or she is a minor by the law of his or her

home country,

2. That she is not the wife of an alien,

3. That the father or the mother as the case may be

who has been the first of the two to make recognition

is a Japanese and —

4, ‘That the father is a Japanese, in case recognition

acquire the nationality of the adopter only on condition

that he is divested of his former nationality.

B. TERRITORIAL WATERS.
1. Nature and content of the rights possessed by a State
over its territorial waters.

The principle that a State exercises sovereignty over
its territorial waters has been, and is, recognized by
Japan. This principle should be adopted in the
codification of international law.

As regards the special right of another State to
restrict or exclude the rights of the coastal State in its
territorial waters, no question has arisen in Japan
except in connection with points, IX, and XI, infra. It
does not seem necessary to provide for any special
rights of this description.

II. Application of the rights of the coastal State to the
air above and the sea bed and subsoil covered by its

territorial waters.
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The sovereignty of the coastal State extends to the air
above and the sea bed and subsoil covered by its
territorial waters.

IlI, Breadth of territorial waters.

(a) Japan has upheld the limit of three nautical miles
for territorial waters, as is clear from her declaration of
neutrality at the time of the Franco-Prussian War of
1870, from the decisions in the cases of the S.S.
“Michael” and S.S. “Russia” at the Sasebo Prize Court
in 1894-5, from her declaration of opposition to Russia’
s claim for a 12-mile Customs area in 1909 and for a 12
-mile fishing-area of a monopolistic character in 1911,
and from various other facts.

As a matter of fact, many States have observed the
limit of three nautical miles, and moreover the
delimitation of territorial waters within such a narrow
area renders it possible to broaden the extent of the
open sea and to facilitate the use of the seas by various

nations. It is advisable, therefore, that the limit &

along the coasts of the mainland and islands. This
general rule suffices even in the case of islands situated
near the mainland.

(b) In the case of a bay or gulf, the coast of which
belongs to a single State, the territorial waters extend
seawards at right angles from a straight line drawn
across the bay or gulf at the first points nearest the open
sea where the distance between the two coasts does not
exceed ten nautical miles. If the distance between the
two coasts is so great that a straight line connecting a
point on one coast with a point on the other cannot be
drawn without exceeding ten nautical miles, the
territorial waters follow the trend of the whole of the
coast of the bay or gulf. In the case of a bay or gulf the
whole of which is regarded, by time-honoured and
generally accepted usage, as belonging to the coastal
State in spite of the fact that the distance between the
two coasts exceeds ten nautical miles, the territorial

waters extend seawards at right angles from a straight

territorial waters should be fixed at three nautical miles.

(b) It is not advisable to entitle any State to claim, in
virtue of usage, special geographical configuration or
any other ground, a specially extensive breadth for its
territorial waters by way of exception to the general
rule concerning the limit of territorial waters.

(c) As to the claim of a State to exercise sovereignty
outside its territorial waters with respect to particular
matters, Japan has never made any such claim.

(d) Japan has never recognized any claim of this
description on the part of any other State.

(e) (1) & (2) A uniform breadth (three nautical miles)
for territorial waters should be fixed for all States and
for all purposes.

(3) It is advisable not to entitle any State to exercise
any special rights outside its territorial waters.

IV. Determination of the base line for calculation of the
breadth of territorial waters.

(a) The base line is furnished by the low-water mark

line drawn across the bay or gulf at the entrance.

In the case of a bay or gulf the coast of which belongs

to two or more States, the territorial waters follow the
trend of the coast according to the general rule. In those
portions of such bay or gulf where the distance between
the two coasts does not amount to six nautical miles, the
dividing line between the respective territorial waters
shall, as a rule, be the middle line measured from the
two coasts.

(c¢) As to the territorial waters lying in front of ports,
the general rule suffices. If, however, special port
equipment (such as breakwaters, wharves, etc.) exists,
the base line is the low-water mark at such special
equipment.

V. Territorial waters around islands.

In the case of an island which is situate in whole or
part within the territorial waters of a State, the
territorial waters extend seawards for another three

nautical miles from the coast of the island. In case an
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island is situate altogether outside the territorial waters
of a State, the territorial waters extend for another
three nautical miles from the coast of the island,
irrespective of whether or not they overlap the
territorial waters measured from the coast of the
mainland. It is not necessary to make distinction
between an island situated near the mainland and one
existing at a distance therefrom. As regards a straight
between the mainland and an island, however, point VII.
infra should apply. In the case of a group of islands, the
territorial waters, as a rule, extend seawards for three
nautical miles from the coast of each island according to
the general rule, and it does not seem necessary to make
any special provision for such islands. If, however, the
distance between no two adjacent islands among the
outlying islands of the group exceeds ten nautical miles,
the whole group may be considered as a single entity,
the width of the territorial waters being measured

outwards from the outlying islands of the group.

between the two coasts does not exceed ten nautical
miles, except in the case of a strait the whole of which,
in spite of the fact that the distance between the two
coasts at each distance exceeds ten nautical miles, is
regarded, by time-honoured and generally accepted
usage, as belonging to the coastal State.

In the case of a strait the coasts of which belong to
two or more States, the territorial waters follow the
trend of the coasts according to the general rule; but in
case the distance between the two coasts does not
amount to six nautical miles, the dividing line between
the respective territorial waters shall, as a rule, be the
middle line measured from the two coasts.

VIII. Line of demarcation between inland waters and
territorial waters. A port. A Bay. The mouth of a
river.

The extent of a port is determined by national law,
usage, geographical configuration, etc., and it is difficult

to lay down a general rule in this respect. As to the base

VI. For the purposes of points IV. and V., what is meant
by an island?

An island, in order to afford the base line for the
calculation of the breadth of territorial waters, must be
one which is exposed above the water at low-water
level.

Any island, whether consisting of earth, rock or sand,
affords the above-mentioned base line, if only it is
definitely established as belonging to a particular State.
VI Straits. ‘

If, in the case of a strait the coasts of which belong to
a single State, the distance between the two coasts at
each entrance does not exceed ten nautical miles, the
whole of the strait, however broad its intermediate
portions may be, is regarded as a belt of waters
belonging to the coastal State, and the territorial waters
extend outwards at right angles from the straight lines
respectively drawn across each entrance of the strait at

the first points nearest the open sea where the distance

line for the calculation of the breadth of the territorial

waters in front of ports, however, point IV,, (c), supra

should apply.

The line of demarcation in the case of a bay or gulf is
the straight line referred to under point IV. (b), supra.In
the case of the mouth of a river, the line of demarcation
is, as a general rule, formed by a straight line connecting
the two coasts at the points nearest the open sea at the
entrance, and the territorial waters extend three
nautical miles at right angles from that straight line. On
account of geographical configuration or on other
ground, however, it may not sometimes be possible to
follow this general rule.

IX. Obligations of the coastal State in regard to
innocent passage of foreign ships through its
territorial waters.

(a) It may be regarded as having already been
established by international law that a State must give

to foreign merchant ships the right of innocent passage
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through its territorial waters.

(b) Doubt exists as to whether the right of innocent
passage should, by the existing law, be accorded to
foreign warships, but, from the law-making point of
view, such a right should, as a rule, be given them,
subject to suitable restrictions.

(¢) Merchant submarines should enjoy the right of
innocent passage, but such merchant submarines, and a
fortiori war submarines, should be subject to the
restriction that, while passing through territorial
waters, they must not be submerged.

A vessel, while passing through territorial waters,
should not be considered to be within its right of
innocent passage in anchoring in those waters, except in
case of distress or in case of necessity for the purpose of
passage. In cases other than that of distress or that of
necessity for the purpose of passage, a vessel which
anchors, though in territorial waters, need not be treated

in the same way as a vessel exercising the right of

necessary. In case of distress, however, the anchoring of
warships must be permitted.

It is a natural consequence of the extra-territoriality
enjoyed by foreign warships that, should they not
observe the laws and regulations of the littoral State, no
question of any penalty could arise.

If foreign warships, while passing through, or
anchoring in, territorial waters, contravene the laws and
regulations of the coastal State, or if the passage or stay
of foreign warships is deemed to be menacing to the
security of the coastal State, that State may require the
State to which such foreign warships belong to cause
them to depart; in case of urgent necessity, the
authorities of the coastal State may themselves directly
require the warships to depart.

X I. No reply is required.
X II. Limitations upon the exercise of the sovereignty

of the coastal State as regards jurisdiction in the

case of a foreign ship passing through its territorial

innocent passage; such a vessel should, in regard to
jurisdiction, taxes, etc., rather be given a treatment
analogous to that of a foreign vessel in port. An
exception is, of course, to be made in cases where a
vessel anchors in distress or from necessity for the
purpose of passage.

There is no objection to the grant of the right of
innocent passage separately to persons and goods on
board ship, as distinct from merchant ships, but it is
considered necessary to subject such separate rights of
innocent passage to suitable restrictions.

X. Regulation of the passage and the anchoring in
territorial waters of foreign warships.

Point IX,, (b), supra should apply to the passage of
Such

anchoring of warships as is not necessary for their

foreign warships through territorial waters.
innocent passage is not to be regarded as a matter of
right; on the contrary, the coastal State should be able to

lay down such restrictions in this regard as it deems

waters.

The jurisdiction, both in civil and criminal cases, of
the coastal State is not exercisable in regard to the
movements, during passage, of the ship itself when
merely passing through territorial waters or in regard to
the acts, during its passage, of persons on board such
ship, unless such movements or acts exercise a direct
effect extending beyond the ship, or disturb the security
and public order of the coastal State, or prejudice the
rights of that State or of persons other than those on
board the ship. There is no need to make any distinction
in this respect according as the ship is passing through
territorial waters on its way to or from a port of the
coastal State or is merely passing through the territorial
waters.

A foreign merchant ship anchoring in territorial
waters, except in case of distress or from necessity for
the purpose of passage, may be regarded as not being in

the act of innocent passage, and as being in substantially
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the same position as a foreign merchant ship anchoring
in a port.

If a person on board a merchant ship which is merely
passing through territorial waters does an act the direct
effect of which extends beyond the ship, and if that act
is regarded as constituting a contravention of the
criminal law of the coastal State, its authorities should
have power to arrest him on board the ship while she is
in transit. The same right of arrest may be recognized in
respect of a person who is accused of a serious
contravention of criminal law, on account of an act
committed not during passage but prior thereto.

XIII, Limitations upon the exercise of the sovereignty
of the coastal State inffiscal matters.

Vessels innocently passing through territorial waters
may be exempt from taxes and imposts of all
descriptions. As to other foreign vessels within

territorial waters, equality of treatment should be

accorded them in regard to the collection of taxes and

Under the existing law, vessels in ports and persons on
board such ships should be regarded as coming under the
jurisdiction, both civil and criminal, of the coastal State,
except when otherwise specifically provided for by
treaty.

From the law-making point of view, it seems
advisable to recognize the fact that in some cases it is
appropriate that the coastal State should not be allowed
to interfere in the internal affairs of a vessel, and to
make provisions to the following effect:

“Foreign merchant ships are, as a rule, subject to the
jurisdiction of the coastal State while they are in its
ports; provided, however,that, unless the aid of the local
authorities is sought by the master of the ship or by the
Consular Officer of the State to which she belongs,
unless a subject or citizen of the coastal State or a
person not belonging to the ship’s company is concerned,
or unless the disorder is of such a character as to disturb

the tranquillity and public order of the coastal State,

imposts, while those forced to take refuge by distress in

territorial waters should be free from them.

X1V, Continuation on the high seas of pursuit of a foreign
ship commended within territorial waters.

If the coastal State has commenced, within its
territorial waters, the pursuit of a foreign ship which has
committed an offence therein, it should be able to
continue the pursuit on the high seas, to seize the ship
there and to exact due penalties in its own Court. It may
be provided that, on seizing a foreign ship on the high
seas, the coastal State shall immediately give notice of
the fact to the State to which that ship belongs. The
right of pursuit should be deemed to cease to have effect
on the entry of the ship into the territorial waters of the
State to which she belongs or of a third State.

XV. Jurisdiction over foreign merchant ships within
maritime ports.

There is no objection for making this point an object

of a provision of the convention on territorial waters.

that State shall not interfere in matters relating to
internal discipline or disputes arising between the
master, officers and the crew.

The local authorities are entitled to arrest a criminal
offender on board a foreign merchant ship in port, even
when the arrest refers to an offence committed outside

the said ship.”

C. RESPONSIBILITY OF STATES FOR
DAMAGE CAUSED IN
THEIR TERRITORY TO
THE PERSON OR
PROPERTY OF FOREIGNERS.
The Japanese Government in the course of a reply to
the Questionnaires prepared by the Committee of
Codification of

Experts for the Progressive

International Law (note addressed to the

Secretary-General under date of March 4th, 1927),

stated that they consider this question not yet ripe for
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international codification. They are not yet able to
express their views until after fuller consideration shall
have been exercised on the matter.

Apart from the attitude of the Japanese Government,
however, the results of the studies made of the Points
enumerated under this matter by the Committee
appointed by the Department of Foreign Affairs are
herewith communicated in the annex for the
information of the Preparatory Committee.

Annex
Responsibility of States for Damage Caused
in their Territory to the Person or
Property of Foreigners.
1. We concur in the proposition enunciated under point
1., viz:- a State’s responsibility under international law
should be distinguished from that of the State under its
Constitution or other municipal laws; with the
consequence that the State cannot evade its

international responsibility, if it exists, by appealing to

obligations of the State or its other international
obligations.

2. Enactment of legislation incompatible with the
terms of concessions or contracts granted to or
concluded with foreigners or of a nature calculated to
obstruct their execution.

3. Enactment of legislation infringing the vested
rights of foreigners.

4. Repudiation of debts.

As regards the responsibility of the State in the
foregoing four cases, the answer should, in principle, be
affirmative. The question of the precise content of
vested rights is one liable to cause difficult problems and
requires careful consideration.

IV. Acts relating to the operation of the tribunals.

1. Refusal to allow foreigners access to the tribunals

to defend their rights.

2. Decisions of the tribunals irreconcilable with the

treaty obligations or the international duties of

the provisions of its municipal laws or to the internal
organization of the State, in the case of damage caused
in the State’s territory to the person or property of
foreigners.

II. We entertain no objection to adopting as the point
of departure in determining the basis of the
International responsibility of a State the proposition
stated under point II,, viz:-

When a State receives recognition from other States
as a —— fit member of the family of Nations, it
assumes an honorable obligation to conform to certain
standards of organization and behaviour in its foreign
relations and to observe the principles and rules of the
Law of Nations. (see X VI infra.)

[lI. Acts of the legislative organ.

1. Enactment of legislation incompatible with the

treaty rights of other States or with its other

international obligations. Failure to enact the legislation

necessary for the purpose of implementing the treaty

the State.

3. Unconscionable delay on the part of the tribunals
which are prompted by ill will against foreigners
as such or as subjects of a particulars State.

4 . Decisions of the tribunals which are prompted by
ill will against foreigners as such or as subjects of
a particular State.

In each of the foregoing cases State resonsibility is

involved.
5. In cases of intrinsically unjust decisions, a State
should, in principle, not incur responsibility.
V. Acts of the executive organ.
1. Acts of the executive Government (higher
authorities of the State).
(a) Acts incompatible with the terms of concessions
or contracts granted to or concluded with foreigners
or of a nature calculated to obstruct their execution.
(b) Repudiation of debts.

In the foregoing cases, the State is responsible on
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the ground that the acts in question, being acts of
commission or omission on the part of the executive
(higher

considered acts of the State itself.

Government authorities), are to be

(c¢) Failure to exercise due diligence to protect

individuals, more particularly those in respect of

whom a special obligation of protection is
recognised, — for example; persons invested with a
public character recognized by the State.

A State is under an obligation to exercise special
vigilance for the protection of foreign individuals in
respect of whom a special obligation of protection is
recognized; for example, persons invested with a
recognized public character; the State is in consequence
responsible for the failure to exercise such vigilance.

As to the protection of other individuals, the State is
responsible for not using such diligence as is usually
exercised by civilized States.

(d) Unwarrantable deprivation of a foreigner of his

agents or consuls acting within the apparent
scope of, but in fact exceeding, their authority, if
such acts are in contravention of the international
obligation of the State.

(d) State responsibility is, however, to be denied in
the case of such acts or omissions of officials as
are not connected with their official duties.

(e) The answer is reserved on this point.

VI. Acts or omissions of bodies exercising public
functions of a legislative or executive character
(communes, provinees, etc.) involve the responsibility of
the State in accordance with the foregoing paragraphs,
in case such acts or omissions have caused damage to
the person or property of foreigners.
VI. The acts of private persons causing damage to the
person or property of a foreigner.

The State should not in principle be held responsible
for acts of private persons. In case where international

law or treaties have not determined differently, a State

liberty.

No objection is raised to the idea of making a State
responsible for such acts on the part of the executive
Government, though the word :s:iw?mamgm: seems
not to be sufficiently clear.

2. Acts or omissions of officials.

(a) A State is responsible for damage done to the
person or property of a foreigner by the acts or
omissions of its officials when acting within the
limits of their authority, if such acts or omissions
are in contravention of the international

obligation of the State.
(b) A State is also responsible for the acts of its

officials in their public capacity (actes de
fonction) but exceeding their authority, if such
acts are in contravention of the international
obligation of the State.

(c) Further, a State is responsible for the acts of

officials in a foreign country, such as diplomatic

should apply to foreigners the same measures of
protection as to its own pepole.

(a)-1-Failure on the part of the State authorities to

“do what is in their power to preserve order and
prevent crime.

(a)-2-Failure on the part of the State to afford to the
person or property of a foreigner such protection
as is usually given in civilized States.

(b)-Failure to exercise reasonable diligence in
punishing persons committing offences against
the person or property of a foreigner.

In the three cases above mentioned, State
responsibility is involved.

(c) If the acts were directed against a foreigner as
such or as the subject of a particular State, this
fact should be taken into account.

(d) If the foreigner who has suffered damage had
displayed a provocative attitude against the

persons who inflicted it, this fact should naturally
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be taken into account.
VIII. Responsibility of the State in the case of damage
done to the person or property of a foreigner at a time
when the forces or officials of the State were engaged in
suppressing insurrections, riots or mob violence;
property destroyed during the struggle; closing of a port
to commerce; requisitions, etc.

In the cases enumerated above, the State will not be
liable, unless the acts in question are contrary to rules of
international law or to the provisions of treaties
(wanton or unnecessary acts of course excepted)

IX. Damage done to the person or property of foreigners
by persons engaged in insurrection or riots, or through
mob violence.

In general the State is not liable for damage in such
cases. In the following cases, however, State
responsibility is involved:

(a) where negligence on the part of the government

or its officials can be established, or where

cannot evade the said responsibility on the ground of
municipal law.
X I. Circumstances in which a State may be entitled to
disclaim responsibility.
(a) When the
self-defence.
(b) When the

circumstances which

State claims to have acted in

State claims to have acted in

justified a policy of
reprisals.

In both cases mentioned above, the State is, in
principle, entitled to disclaim responsibility, though it
hardly seems proper to make express stipulations in
these points in the agreement to be reached.

(c) Whether or not a State can disclaim
responsibility on the ground that “circumstances
justify the unilateral abrogation of its contractual
engagements,” is deemed a moot question, and in

consequence not yet suited for codification.

(d) When the individual concerned has contracted

connivance on the part of the latter can be shown.
(b) where the Government pays compensation for

damage done in such case to its own people or to

other foreigners.

(c) where a rebellion is successful and the insurgent
party which did the damage is installed in power
and becomes the de jure Government.

(d) where the movement is directed against
foreigners as such or against persons of a
particular nationality.

X. Responsibility of the State in the case of a

subordinate or a protected state, a federal State and

other unions of States.

In case a State undertakes by treaty or by its
constitution to represent another State in international
affairs, the former State takes upon itself to zgm. extent
of its representation, international responsibility for the
acts of the latter State; accordingly, the state which

stands in the place of another State for all purposes

not to have recourse to the diplomatic remedy.
Such “renunciation of protection” on the part of
the individual is deemed to be ineffective in
affecting the State’s right to diplomatic
protection of its citizens or subjects.
XII Is it the case that the enforcement of the
responsibility of the State under international law is
subordinated to the exhaustion by the individuals
concerned of the remedies afforded by the municipal law
of the State whose responsibility is in question ?

The answer to the above question will be affirmative,
with the understanding that the class of remedies to be
exhausted by the individuals concerned prior to
diplomatic interposition should be restricted to judicial
remedies.

X1 National character of the claim.

It is generally recognized that the international

responsibility can only be enforced by the State of which

the claimant — the sufferer in the damage — is its

606

607



(63

M

citizen or subject, or sometimes by the State which
affords the claimant diplomatic protection as its
“protégé”. In normal cases, a claim must be national in
its origin, and must be continuously national in its
pretension; that is, the claimant should preserve the
same nationality throughout the whole period of
diplomatic procedure and of judicial process; so that in
the case where some change of nationality has occurred,
the national character of the claim is lost, regardless of
whether the said change has been caused by a voluntary
act of the claimant or by mere operation of law.

If some only of the individuals concerned belong to a
particular State, that State should support the claim of
its own people only.

XIV. Reparation for the damage caused.

It is deemed appropriate that this point should form
the object of a provision of the agreement to be reached.

As to the modes of reparation.

(a) Performance of the obligation may naturally be

limited to making good the loss occasioned by
such omission.
XV. Enquiry,

settlement.

conciliation, arbitration and judicial

When an international dispute has arisen concerning
the State responsibility resulting from injuries caused in
the territory of the State to the person or property of
foreigners, and when diplomacy has not succeeded in
adjusting the said dispute, should it be settled in a
pacific way by submitting the same to either one of the
means above-mentioned ?

We are in favour of the proposal to make this point an
object of regulation in the agreement to be reached.

(a) No precedent, so far as this country is
concerned.
(b) Japan is a signatory to some multilateral
treaties binding the contracting Parties in a
general or particular way to the pacific

settlement of international disputes.

taken into consideration.

(b) Pecuniary reparation should also be recognized
as an important mode of reparation.

For the purpose of ascertaining the amount of
damages, actual and proved losses, loss of profits and
even moral damage should be taken into consideration,
though, as regards indirect damage the answer should in
principle be negative.

As regards the remaining points of No.XIV., (b), the
answer is reserved.

(c) Reparation other than pecuniary, apologies by
the Government concerned as well as punishment
of the guilty parties may be demanded and
granted, if need be, according to the

circumstances of the particular case;

(@) When the responsibility of the State arises only
from a failure to take proper measures after the

act causing damage had been committed, the

pecuniary reparation due from it should be

(c) It is desirable to make it obligatory, if
diplomatic negotiations fail, to have recourse to
one of the above four methods of procedure, the
disputant parties reserving to themselves freedom
of choice among the four.

(d) With an

preference should ordinarily be given to the

issue purely legal in character,
Permanent Court of International Justice.
XVI. Responsibility of a special State.

The principle should be adopted that in case a State,
by failing to maintain such a stabilized political
organization as is sufficient to preserve internal
tranquillity and order, or by failing to establish a proper
system of laws and courts, is incapable of affording to
the person or property of individuals such protection as
is usually given in civilized States, that State should
assume the responsibility for the said failure, and make

proper reparation, for any damage which may occur

through that failure to the person or property of
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