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Extradition of Deserters from the military or naval
wmﬁwom. of a State. It is almost the universal practice
of civilised nations to conclude with one another
treaties, which have the latter object in view. Twiss,
Law of Nations, ¢ 239).—No legislation was ever ado-
pted aiﬁw. reference to its m,xmocﬁop and, being a law

of the land, it was executed without any. The statu-

tes of the United States respecting the surrender of
deserting seamen apply only to seamen of those gov-
ernment with which a treaty exists to that effect.
The benefit of such a stipulation cannot be claimed
by other governments under the most favoured nation
clause. . .
“United States does not surrender without Treaty.”
 —In the absence of a treaty it is held that the sur-
render of deserting seamen cannot be granted by the
authorities of the United States.—On October 16, 1802,
Mr. HWOBS? British chargé d’affaires, complained
of the refusal of the collection of customs at Norfolk,
Virginia, to ooH.bE% with an application of the Cap-
tain of her Majesty’s frigate “ Andromache”, made
through the British Consul at that port, for the sur-
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Seamen Deserters
“Regulated by Treaty.”—The surrender of deserter
from foreign vessels, whether of war or of the mer-
chant marine, is very generally regulated at the pre-
sent day by Treaty. (The treaties in modem time
which bear most analogy to the ancient treaties for
the surrender of Fugitive slaves are treaties for the

render of a deserter from that ship. Mr. Madison,
then Secretary of State, November 9, 1802, replied,
that as there was no treaty applicable to the case,
and as the laws of the United States, like those of
Great Britain, made no E.qoimmos for the surrender
of deserting seamen, the President could give no
orders for their delivery.

On m.mvﬁoBFwa 16, 1846, Mr. HumwgrmB British
ESHmnoﬁ applied for the surrender, to the .mﬂwﬁ British
ships which might be met with, of one Nelson, who
had deserted from her Majesty’s ship “Illustrious,”
and taken service on board of the United States
corvette “St, Mary's,” in the Gulf of Mexico, M.
Buchanan, Secretary of State, replied that the Presi-
dent was without authority to deliver Nelsca up;
but that an order had been given that, if properly
identified, he should be discharge from the service of
the- United States, so that he might be at liberty to
retumn to that of her Majesty’s, if he so desired.

Practice in Foreign Countries.—
Limitarions of the power of the government to
surrender deserting” Seamen, such as exist in the

<H |
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United States, are not found in tne laws of many
other nations. Thus, in France, it is stated that
desertion from the vessels, whether of war or the
merchant service, is met by the expeditions remedy
of the return of the delinquents to their ships, upon
- proofs furnished by their consuls, or, in the absence
of such officials, by the commanders or masters. But
in Great Britain the same general limitations @mwﬁ
as in the United States. On the 13th of September,
1864, while the U.S.S. “Iroquois” was lying in the
Downs, three of her seamen deserted. Information
of the occurance was at once sent to the United
States Consular Agent, who applied to <the police
authorities and had the men arrested; and an officer
was sent from the “Iroquois” to receive them. On

+he following day the fugitives were wH.o:mrw before

a police magistrate at Dover, and were discharged -

by him, on the ground that, as they had violated no
law of England, there was no authority for their

arrest and detention. The facts were at once com-
municated to Mr. Adams, United States Bwimﬁoﬁ who

bryught them to the attention of the British Govern-

following Powers, which provide for the surrender

of Deserters from Men-of War as well as Merchant

Vessels! Belgium ; Bolivia; Colombia; Denmark;

Dominican Republic; Ecuador; France; Germany;

Greece ; Hawaii ; Hayti ; Italy ; Madagascar ; Nether-

lands ; Wmﬁh Portugal ; Roumania ; Russia ; Sweden

and Norway; and Tonga.

In the following instances the treaty stipulations
of the United States on the stibject are limited to
Deserters from Merchant Vessels:

Austria-Hungary ; Salvador and Spain.

Act of Parliament 15 Vict. Cap. 26. (1852) author-
izes upon conditions of reciprocity the surrender from
H.B. M's Dominions, of seamen, not being slaves,
who desert from foreign merchant vessels.

In pursuance of this stature Great Britain has con-

cluded arrangement with many Powers providing

for the mutual surrender of deserters from merchant
vessels, but in no instance do those arrangement
include deserters from Men-of-War and in fact in

the absence of an enabling statute on the subject,

the RBritish Government could not include Naval

RESHKEEZ HO1 £1H
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ment. Earl Russell confined his reply to the statement
that “there is no law in force in this country by
which these deserters could be given up.” On July
11. 1864, Lory Lyons, British Minister, submitted under
instructions of his government, a statement that two
mﬂ.ﬁob.moo boys, employed on board of the British
barque “Cuzco”, had deserted at Valaraiso and en-
listed on board of the U.S.S. “ St. Mary’s” .Lord Lyons
asked that an investigation be made and the results
communicated to him. On December 14, 1864, Mr.
Seward, Secretary of State, communicated the results
of an investigations to Mr. Burnley, British Chargé
"d’ Affaires, together with a statement that, in view
of the action of the British Authorities in the case
of the deserters from the “Iroquois”, the men could
not be given up.

(Moore’s Extradition ; Boston, 1891. Chapter XIX.)

Section 5280 of the Revised Statutes of the United
States, authorizes the surrender of Deserters, (not
being citizens) in pursuance of treaty stipulations.

The United States have treaty stipulations with the

seamen in such arrangements.

May 10, Hwom. T. Nakada
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Suggestions.

In reference to the 3d Section of Draft Protocol.

1. That the Section be allowed to remdin in its
present form until treaty-revision negotiations reach
a stage where a successful result is assured.

2. That when that point is reached, the Imperial
Government, independently of such negotiations and
as a voluntary and spontaneous act, announce to the
Treaty-Powers, their intention of extending the Pas-
sport system.

3. That such extension be similar to that defined
in the 3d Section of the Protocl, subject however to

< I
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the right of the Imperial Government to limit or.

suspend the system generally or in respect of mmmwm-
nated localities in the event of public disturbances
rendering it undesirable or dangerous for foreigners
to visit the interior and subject also to the right on
the part of the Imperial Government to refuse to
grant Passports in individual cases, if in their judg-
ment the conduct of the applicants justifies that
course. ,

4. That at the same time the Imperial Government
express their desire to charge a fee of Yen 5, for
each Passport to cover the attendant cost of issue.

5. That thereupon the Imperial Government acg-
uaint the Powers of their wish to substitute in place
of the present 3d Section of the Protocol, a clause
providing for the continuation of the Qﬁz existing
system pending the abolition of Consular jurisdiction.

6. That the annocncement of the qualified ex-
tension of the Passport system be made in the sense
of the accompanying draft note. ,

7. That the Foreign Representatives be prepared

for the written announcement, by previous verbal

Y
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explanations.

The advantages of this suggested course may be

briefly summarized as follows:

a) It would have less the appearance from the
Japanese point of view, of being an additional
concession to the Powers;

b) It would enable the Imperial Government to
introduce limitations and qualifications to the
system, which would otherwise be extremely
difficult;

¢) It would also enable the Imperial Government
without solicity the consent of the Powers to
impose a fee for the Passports issued.
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The Coasting Trade of Japan
and the extent to which Foreign Powers have by
Treaty acquired the right to participate therein.
The term “ Coasting Trade” in its mordern accep-
tation, means:
The shipment at one port of a country, of goods
of national growth, produce or manufacture or of
goods of foreign origin which have become nation-
alized by being duly imported either for consump-
tion, ware-housing or transhipment ; the transporta-
tion by water of such goods to another port of the
same country, and the discharge thereas of E.o

Trade ” is reserved to national vessels and that foreign
vessels are not permitted to participate therein.

The right of a merchant to send his merchandise
from one open port of the same country, is unques-
tioned and unquestionable, because that right is an
essential ‘attribute of the right to engage in trade and
in no country is the right dependent upon nationality.
‘Without any express provision of law or treaty, there-
fore, a mow,mmmm.‘ merchant in Yokohama, enjoys the
same right to send his wares to Kobe, as does a
foreign merchant in England or ﬁrm United States, to
ship his goods from London to Liverpool, or from
Boston to New York. The only recognized limitation
or qualification of that right—a limitation or qualifi-
cation which applies with equal force to native dealers
everywhere—relates to the means of conveyance. And
unless the contrary is expressly provided by law or
treaty, all foreign merchant in a given country are
entitled to avail themselves, for the purpose of moving
their goods coastwise, of every vessel that may law-
fully ply between the several ports of thé country for
the transportaiion of merchandize.
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KO

goods 6 shipped and transported (see “ Tarif Ommo.mmw

des Douanes de France “ Articles 415 and 421;

“ Revised Status of the United States” "1878-4347;

also “ General Ordinance of Maritime and Fronties

Custom Houses”; of “Coasting Trade ... . of

"Mexico ” 1885 Article 243.)

This definition, by making the shipment and dis-
charge within the same country, of goods conveyed
coastwise, an essential part of the  Coasting Trade”,
excludes the operation of gathering exports and dis-
tributing imports at several ports of the same country.
This specie of trade, for which no phrase exists, is
permitted to foreign vessels even by countries that
reserve the “Coasting Trade” exclusively to national
vessels. o

“ Transportation” is the essence of the “Coasting
Trade”, and the right to participate therein implies

" nothing more than the right to employ vessels for the

. conveyance of goods coastwise. Hence, the declara-

tion, which frequently . appears in treaties, that a
country reserves the “ Coasting Trade” to itself, has
no other significance, except that the “Coasting

Article IX of the anﬁwo-mcsmwﬁmﬁ Treaty, secures
to .Psmﬁm-mﬁummdms citizens the right to ship coast-
wise, merchandize duly imported by them. While Axt.
XTI of Eo same Treaty provides that “ citizens of the
Austro-Hungarian Empire shall be at liberty to ship
all kinds of Japanese produce bought in one of the
open ports in Japan to another open port in Japan....._.

It cannot be doubted but what, in the absence of the
foregoing stipulations, the right ship at merchandize
coastwise from open port to open ﬁo?, would have

2

existed as an essential element of the right to trade
which is expessly guaranteed by Art. III of the Treaty
and which was equally accorded in the earlier-
Treaties. Nevertheless, these provisions place the
right beyond dispute.. and it consequently only re-
mains to discuss the question of the means by which
such merchandize may be lawfully shipped coastwise.
Article XIII, of the Austro-Hungarian Treaty, (which -
is in confirmation of Article X of the Tariff conven-

tion of Hmamv,, provides, that “ all Japanese subjects may

i ship goods of Japanese or foreign origin to, from, or
‘between the open ports in Japan, or from or to fore-

KK
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ign ports, wither in'vessels owned by Japanese or by
citizens of the Austro-Hungarian Monarchy.”

To this extent, therefore, are foreign vessels ex-

pressly authorized by treaty, to engage in the “ Coast-
ing Trade.” For the granting of the right to Japa-
nese to ship their merchandize in foreign vessels,
carries with it, necessarily, the correlative right on
the part of foreign vessels, to transport the merchan-
dize so shipped. ,

Foreigners having the right, equally with Japanese,
to ship their merchandize coastwise and no limitation

or gualification being imposed as to the means of

conveyance, and foreign and Japanese vessels being
placed by treaty upon exactly the same footing so far
as the inter-open port trade is concerned, it follows
.bmnowmwﬁq that foreigners are entitled to avail them-
selves of foreign bottoms, just as much as they are
of Japanese ships, for the purpose of moving their
goods between the open ports.

It would indeed be a strained interpretation of the

Conventional stipulations which have been referred
to, to hold that the owner of a foreign vessel, who

which has been enjoyed without interruption or dimi-

nution, saving such interruption and diminution as.

has resulted from the oogwmmnon of Japanese vessels,
justifies the claim that to the limited extent of trans-

porting goods between the several ports of the Empire, -

foreign vessels have the right to participate in the
“Coasting Trade” of Japan, and it warrants the
assertion also that Japan has up to the present time,
interpreted her engagement on the subject in that
sense. In this connection it is worthy of remark that
it is usual in commercial treaties to expressly resserve
the “Coasting Trade” when it is desired to exclude
foreign vessels therefrom. No such reservation ap-
peared in any of Japan's international engagements,
excepting the Treaty of 1878 with the United States
and that compact still remains in obeyance.

In support of the contention, that foreign vessels
are entitied to engage generally in the inter-open port
carrying trade, reference may, very properly, be made
to the Arrangement of 1867, establishing a foreign
cargo, tow and passenger boat service, between Tokyo

and Yokohama, and to a similar Arrangement con-

CBREEKEEL BHOL #19

has by treaty the general and  unqualified right to
send his goods coastwise, is debarred from making
use of his own vessel for the purpose, when such
vessel is entitled to transport in the same &H...wogo.sy
similar goods to other persons. Nevertheless, such
would have to be the construction if it were main-
tained that foreigners are not entitled to ship their
merchandize coastwise in foreign vessels.

If upon the mgmmm; wording of the Treaty, this

latter contention were tenable, it might with equal

reason be held that as the treaties are silent as to
means of conveyance, Japanese vessels are not avail-
able for the shipment of merchandize coastwise by
foreigners, and thus by denying the means of enjoy-
ment, an express privilege accorded by Treaty, might
be virtually cancelled. .

Foreign vessels have, in fact, ever since Japan was
opened to foreign commerce, freely taken part in the
“Coasting Trade” between the several open ports of
the empire. This practice, which have prevailed for
more than a quarter of a century; which has never

been contested by the Japanese Government, and:

cluded in January 1868, establishing a similar service
between Osaka and Hiogo; Tokyo and Osaka, it shouald
be remembered, are not open ports so far as foreign

vessels are concerned, and consequently it an hardly

be believed that the Japanese Government would have -
given their consent to this extension of the privilege
of the “ Coasting Trade” between the several open
ports. ,

Article V of the Postal Convention of 1873 between
Japan and the United States may also be appealed to
in support of the contention that the Japanese Govern-
ment have never questioned the right of vessels be-
longing to the w:E.moﬁm and citizens of the Treaty
WOSQ.,@ to engage in the inter-open port carrying
trade. That Article clearly recognizes the right of
the United States Mail Packets {o ply between the

open port of Japan. And ﬁ@&m@m a still stronger

circumstance in favor of the same contention is the
fact that foreign vessels are still actually engaged in
that Trade SEH the knowledge, consent and assis-
tance of the Imperial Customs.

Finally, wﬁwm understood that this issue, concerning

LK



EREECEEL BOL g1

the right of foreign vessils to engage in the “ Coast-

ing Trade” between the open ports, is now raised in
connection with the proposed revision of the treaties.

The proposals now under the consideration, limit the

privilege to the three open ports of Yokohama, Kobe
and Nagasaki and they also fix the period during
which this circumscribed privilege is to be enjoyed,
to six years from the date the new Treaties take
effect.

mmuommmm as it has been, by long years of peace-
ful and uninterrupted enjoyment, it is not likely that
the Hm@mno% Government will at his late day attempt,
except in virtue of new Treaty stipulations, to with-
draw from foreign <mwmﬂm“. the privilege whin they
now enjoy in connection with the “ Coasting Trade”
In the light of this fact the discussion of the abstract
proposition, is, at least, inopportune. For such issues
obscure, on the one hand, the real m_sm substantial
advantages which would accrue to Japan from the
proposed revision of the Treaties, while, on the other,
they tend to delay definitive action in the matter of
Treaty-Revision.
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The. practical golution of the question, is to hasten
the work of treaty-revision and thus to hasien the day
when Japan may justly claim the right, independently
of the Powers, to regulate and, if need be, to reserve
to national vessels, her “ Coasting Trade.”

Respec fully submitted

Amwm:mmv H. W. Denison.
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