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A
No. 1.

Imperial Japanese Embassy,
Washington.

February 21, 1911.

Sir:i—

In reply to your inquiry about land ownership in Japan
and Korea I have the honor under instructions of the Im-
perial Government to state that land ownership in Japan
will be regulated by the law of the country, and foreigners
and foreign corporations who comply with the terms of the
provisions of the law will acquire the right of ownership of
land. In return for the rights of land ownership which are
granted Japanese by law of the various states of the United
States the Imperial Government will by liberal interpretation
of the law be prepared to grant land ownership to American
citizens from all the states, reserving for the future, how-
ever, the right of maintaining the condition of reciprocity
with respect to the separate states.

The rights in real property acquired by Americans in
Korea will be respected. As to the recognition of the title
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deeds registered in the American Consulate General in Seoul,
the Imperial Government are now considering the question
with the American Embassy at Tokio and believe that it will
be solved satisfactorily to both parties. In case of the ex-
tension of the law of land ownership to Korea it will be
applied to all foreigners in general including American citi-
zens upon their fulfilment of the provisions of the law on
the subject.

Accept, Sir, the renewed assurances of my higest con-

sideration.
(Signed) Y. Uchida.

Honorable Philander Chase Knox,

Secretary of State.

Department of State,
Washington.

February 21, 1911.

Excellency:
I have the honor to acknowledge the receipt of Your
Excellency’s note of this date on the subject of land owner-

ship in Japan and Korea.
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Accept, Excellency, the renewed assurances of my highest
consideration.

(Signed) P. C. Knox.

His Excellency
Baron Yasuya Uchida,
Japanese Ambassador.
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Rule 21. The following rule is promulgated for the
purpose of giving effect to an Executive order of the President
issued on ........... ... . ... 1912, reading:

Whereas, by the Act entitled “ An act to regulate the
immigration of aliens into the United States,” approved
February 20, 1907, whenever the President is satisfied that
passports issued by any foreign government to its citizens
to go to any country other than the United States, or to any
insular possession of the United States, or to the Canal Zone,
are being used for the purpose of enabling the holders to
come to the continental territory of the United States to the
detriment of the labor conditions therein, the President may
refuse to permit such citizens of the country issuing such
passports, to enter the continental territory of the United
States from such country or from such insular possession
or from the Canal Zone;

And whereas, upon sufficient evidence produced before
me by the Department of Commerce and Labor, I am satis-
fied that passports issued by certain foreign governments to
their citizens, who are laborers, skilled and unskilled, to pro-
ceed to countries or places other than the continental terri-
tory of the United States, are being used, contrary to the
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intention of the governments issuing such passports, for the
purpose of enabling the holders thereof, to come to the said
continental territory of the United States to the detriment
of the labor conditions therein:

I hereby order that alien laborers, skilled and unskilled,
making wrongful use of their passports as aforesaid, for
the purpose of gaining admission into the confinenial terri-
tory of the United States, shall be refused perriission to
enter the said continental territory of the United States.

It is further ordered that the Secretarv of Commevce
and Labor, be and he hereby 1is, directed to take through
the Bureau of Immigration and Naturalization, such measures
and to make and enforce such rules and regulations as mav
be necessary to carry this order into effect.

(a) Every alien laborer, skilled or unskilled, applving
for admission at any seaport or land-border port of the con-
tinental territory of the United States, being a citizen of
a country which grants to its skilled and unskilled laborers
proceeding abroad limited labor passports only, in which the
countries or places of destination are clearly specified, shall
be refused such admission, unless in so applying he presents
a passport from his government entitling him to come to
the continental territory of the United States.

(b) If an alien laborer, being a citizen of a country
which grants to its laborers only limited labor passports of
the kind described in paragraph (a) of this rule, applies
for admission into the continental territory of the United

States, and presents no passport, it shall be presumed (1)

169

that he did not possess when he departed from his own country
a passport entitling him to come to the continental territory
of the United States and (2) that he did possess at that time
a passport entitling him to go to some country or place other
than the continental territory of the United States.

(¢) If an alien laborer being a citizen of a country which
grants to its laborers only limited labor passports of the
kind described in paragraph (a) of this rule, presents a pass-
port expressly entitling him to enter the continental territory
of the United States, he shall be admitted, if it appears that
he does not belong to any of the classes of aliens excluded
by the general immigration laws.

(d) Whenever an alien laborer is rejected under para-
graph (a) of this rule he shall be allowed the right of appeal
to the Secretary of Commerce and Labor, under the same
conditions as attach to aliens rejected under the general
immigration laws,

(e) If an alien laborer, being a citizen of a country
which grants to its laborers only limited labor passports of
the kind described under paragraph (a) of this rule, is found
in the continental territory of the United States without
having been duly admitted upon inspection, the procedure
employed under the general immigration laws for the arrest
and hearing of aliens who have entered the United States
surreptitiously shall be observed, to the end that the right
of such alien to be and remain in the United States may be
determined ; and if it shall appear that such alien falls within
the class excluded by the foregoing Excutive Order and has
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entered the United States since the date of such Executive
Order, said alien shall be deported accordingly to provisions
of Secticns 20, 21 and 35, of the Act of Congress approved
February 20, 1907.

(f) In case any alien is detained or denied admission
by virtue of the foregoing Executive Order, he shall in addi-
tion to being informed to his right of appeal to the Secretary
of Commerce and Labor be advised that he may communicate
by telegram or otherwise with any diplomatic or consular
officer of his government and shall be afforded opportunity
for so doing.

(g) The officials of the Department charged with the
enforcement of the immigration laws are instructed that in
the execution of this rule serupulous care shall be taken to
see that the courtesy and consideration which the Depart-
ment requires in the case of all foreigners of whatever na-
tionality are shown to,those affected by this rule. All offi-
cers of this Department are hereby warned that no discri-
mination will be tolerated and that those coming under this
rule must be shown every courtesy and consideration to which
citizens of most favored nation are entitled when they come
to the United States.

(h) For practical administrative purposes the term
“labor, skilled and unskilled,” within the meaning of the
Executive Order of ........ ... ... ... .... 1912, shall be
taken to refer primarily to persons whose work is essentially
physical or at least, manual, as farm laborers, street laborers,
factory hands, contractors’ men, stable men, freight handlers,
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stevedores, miners and the like; and to person whose work
is less physical but still manual, and who may be highly skilled,
as carpenters, stone masons, tile setters, painters, blacksmiths,
mechanics, tailors, printers and the like, but shall not be
taken to refer to persons whose work is neither distinctively
manual nor mechanical, but rather professional artistic, mer-
cantile or clerical as pharmacists, draftsmen, photographers,
designers, salesmen, bookkeepers, stenographers, copyists and
the like. The foregoing definition is subject to change and
will not preclude the Secretary of Commerce and Labor from
deciding each individual case which comes to him by way
of appeal in accordance with the particular facts and cir-
cumstances thereof.

(1) Every passport, presented by an alien laborer skilled
and unskilled affected by this rule, shall be plainly indorsed
in indelible ink by the officer admitting or rejecting the ap-
plicant, in such a manner as to show the fact and date of
admission or rejection, the name of the officer being signed
to such indorsement; after which the passport shall be re-
turned to the person by whom presented.

Rule 4, Application of Immigration Act. The provisions
of the Immigration Act apply to aliens seeking to enter the
United States, except accredited officials of foreign govern-
ments, their suites, families and guests. The act also pre-
scribes the conditions of their admission to or exclusion from
the United States or any waters, territory or other place
subject to the jurisdiction thereof, except the Isthmian Canal
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Zone. The act becomes effective when such aliens arrive
from any foreign country or other place without the juris-
diction of the United States or from the Canal Zone. The
provisions of the Immigration Act do not apply to aliens who
have once been duly admitted to the United States or any
waters, territory or other place subject to the jurisdiction
thereof, passing back and forth between the insular posses-
sions and the continental territory of the United States, ex-
cept aliens coming from the Tanal Zone and except alien
laborers, citizens of countries which grant to their laborers
proceeding abroad limited Ilabor passports cnly in which
the country of place of deéstination is clearly specified. The
admission of aliens coming from the Canal Zone is governed
by the regulations applicable to aliens generally; the adimis-
sion to the continental territory of the United States, of
alien laborers belonging to countries employing the system
of limited labor passports above described is governed by
the provisions of the Executive Order of the President em-

bodied in Rule 21 hereof.
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The American Immigration Act revised in February 1907,
contains the following clause in the latter part of Article 1.

“That whenever the President shall be satisfied that
passports issued by any foreign government to its citizens
to go to any country other than the United States or to any
insular possession of the United States or to the Canal Zone
are being used for the purpose of enabling the holders to
come to the continental territory of the United States to
the detriment of labor conditions therein, the President may
refuse to permit such citizens of the country issuing such

passports to enter the continental territory of the United
‘States from such other country or from such insular posses-

sions or from the Canal Zone.”

Acting upon the foregoing provision the President is-
sued an Executive Order on March 14, 1907 to the effect
that as he was satisfied that passports issued by the Govern-
ment of Japan to their citizens to go to Mexico, to Canada,
and to Hawaii, were being used for the purpose of enabling
the holders thereof to come to the continental territory of
the United States tb the detriment of labor conditions therein,
he ordered that citizens of Japan and Korea possessing such
limited passports be refused permission to enter the con-
tinental territory of the United States: and the Secretary of
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Commerce and Labor was directed to make and enforce such
rules and regulations as might be necessary to carry this
Order into effect, which was done on the same date.

That those provisions are expressly aimed at the Japanese
and Koreans is in contravention of the new commercial Treaty
between the United States and Japan, thus discriminating
between Japanese subjects and other foreign citizens. To
remedy these defects and to make no discrimination in letter
against Japanese subjects, the above Order and rules will,
it is hoped, take a form applicable to all foreigners alike, by
replacing the expression ¢ Japanese and Koreans” with
“ citizens of a country which issues limited labor passports.”.
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CHAPTER 113.

AN ACT RELATING TO THE RIGHTS, POWERS AND
DISABILITIES OF ALIENS AND OF CERTAIN COM-
PANIES, ASSOCIATIONS AND CORPORATIONS
WITH RESPECT TO PROPERTY IN THIS STATE,
PROVIDING FOR ESCHEATS IN CERTAIN CASES,
PRESCRIBING THE PROCEDURE THEREIN, AND
REPEALING ALL ACTS OR PARTS OF ACTS IN-
CONSISTENT OR IN CONFLICT HEREWITH.

(Approved May 19, 1913.)

The people of the State of California do enact as follows:

Section 1. All aliens eligible to citizenship under the
laws of the United States may acquire, possess, enjoy,
transmit and inherit real preoperty, or any interest therein,
in this state, in the same manner and to the same extent
as citizens of the United States, except as otherwise provided
by the laws of this state.

Sec. 2. All aliens other than those mentioned in section
one of this act may acquire, possess, enjoy and transfer real
property, or any interest therein, in this state, in the manner
and to the extent and for the purposes prescribed by any
treaty now existing between the government of the United
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States and the nation or country of which such alien is a
citizen or subject, and not otherwise, and may in addition
thereto lease lands in this state for agricultural purposes
for a term not exceeding three years.

Sec. 3. Any company, association or corporation or-
ganized under the laws of this or any other state or nation,
of which a majority of the members are aliens other than
those specified in section one of this act, or in which a
majority of the issued capital stock is owned by such aliens,
may acquire, possess, enjoy and convey real property, or
any interest therein, in this state, in the manner and to the
extent and for the purposes prescribed by any treaty now
existing between the government of the United States and
the nation or country of which such members or stock-
holders are citizens or subjects, and not otherwise, and may
in addition thereto lease lands in this state for agriculiural
purposes for a term not exceeding three years.

Sec. 4. Whenever it appears to the court in snyv pro-
bate prcceeding that by reason of the provisions of this act
any heir or devisee can not take real property in this state
which, but for said provisions, said heir or devisee would
take as such, the court, instead of ordering a distribution
of such real property to such heir or devisee, shall order
a sale of said real property to be made in the manner pro-
vided by law for probate sales of real property, and the
proceeds of such sale shall be distributed to such heir or
devisee in lieu of such real property.

Sec. 5. Any real property hereafter acquired in fee in
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violation of the provisions of this act by any alien mentioned
in section two of this act, or by any company, association
or corporation mentioned in section three of this act, shall
escheat to, and become and remain the property of the State
of California. The attorney general shall institute proceed-
ings to have the escheat of such real property adjudged and
enforced in the manner provided by section 474 of the Poli-
tical Code and title eight, part three of the Code of Civil
Procedure. Upon the entry of final judgment in such pro-
ceedings, the title to such real property shall pass to the
State of California. The provisions of this section and of
sections two and three of this act shall not apply to any
real property hereafter acquired in the enforcement or in
satisfaction of any lien now existing upon, or interest in
such property, so long as such real property so acquired
shall remain the property of the alien, company, association
or corporation acquiring the same in such manner.

Sec. 6. Any leasehold or other interest in real property
less than the fee, hereafter acquired in violation of the pro-
visions of this act by any alien mentioned in section two of
this act, or by any company, association or corporation men-
tioned in section three of this act shall escheat to the State
of California. The attorney general shall institute proceed-
ings to have such escheat adjudged and enforced as provided
in section five of this act. In such proceedings the court
shall determine and adjudge the value of such leasehold, or
other interest in such real property, and enter judgment
for the state for the amount thereof together with costs.
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Thereupon the court shall order a sale of the real property
covered by such leasehold, or other interest in the manner
provided by section 1271 of the Code of Civil Procedure.
Out of the proceeds arising from such sale, the amount of
the judgment rendered for the state shall be paid into the
state treasury and the balance shall be deposited with and
distributed by the court in accordance with the interest of
the parties therein.

Sec. 7. Nothing in this act shall be construed as a
limitation upon the power of the state to enact laws with
respect to the acquisition, holding or disposal by aliens of
real property in this state.

Sec. 8. All acts and parts of acts inconsistent, or in
conflict with the provisions of this act, are hereby repealed.
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The Imperial Government have learned with deep regret
and concern of the twe measures regarding alien land owner-
ship now pending in the State legislature of California.
Both measures appear to be directed against Japanese sub-
jects and if enacted into law would undoubtedly give ground
for serious complaint. The Japanese Government are well
aware that the question is not at this time ripe for formal
international discussion but ardently desiring that nothing
shall be left undone tending to strengthen the good relations
between the two countries, the Japanese Government have
decided to approach the American Government on the sub-
ject at the present juncture in the hope that steps will be
taken to prevent the adoption of the proposed legislation.
Accordingly with this object in view you will see the Presi-
dent and Secretary of State regarding the matter. You will
assure them that it has always been and still is the earnest
desire of the Japanese Government to maintain relations of
the most friendly and cordial nature with the United States.
You will point out that it was in furtherance of that desire
that the Japanese Government in a spirit of friendly accom-
modation and good neighborhcod so readily and fully yielded
five years ago to the wishes of the American Government
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respecting Japanese emigration to the maintand of the United
States and that it is in pursuance of the same desire that
the Japanese Government still continue scrupulously and
satisfactorily to carry out the understanding then arrived
at. You will add that with a view to promote the relations
of friendly intercourse with the United States, the Japanese
Government hastened at once last year to accept the invi-
tation to take part in the forthcoming Grand Exposition and
are actively making all necessary preparation for the impor-
tant event. You will explain that the amount of iand owned
by Japanese subjects in California is very inconsiderable and
that such amount must in any circumstances aiwavs remain
a very negligible quantity but that that fact would not lessen
the hardship of those who might be called upon to suffer
from unjust and inequitable legislation on the subject.
Reserving for the present the question of how far and in
what particulars the contemplated enactments are in viola-
tion of the existing Japanese-American Treaty and hoping
that it will not be found necessary to discuss that phase
of the subject, you will impress upon the President and
Secretary of State that the measures are clearly contrary
to the spirit of good relations and good intercourse which
Japan has done so much to foster and encourage and you
will strongly urge them to take such steps as may be neces-
sary to prevent the proposed bills from becoming law. You
will say that the Japanese Government cannot bui regard
this question as most serious and important. The public
opinion of the nation is deeply aroused and the enactment
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of either of the projected measures would be most unfortunate
and prejudicial to the sentiments of good will and friend-
ship which have always united the two countries, and would
moreover be very iInjurious to their important commercial
relations.

There are other anti-Japanese bills before the California
Legislature which are equally objectionable. The Japanese
Government are well aware that both the President and
Secretary of State have exerted their endeavors to avert
unfriendly legislation and it is sincerely hoped that they

will continue to use their efforts in the same direction.
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May 9, 1913.

Sir:

I have the honor to acquaint you that my Government
have learned, with painful disappointment, of the measure
recently passed by the Legislature of the State of California.
on the subject of alien land tenure, and that they feel con-
strained to offer to the American Government, their earnest
protest,* which, in pursuance of their instructions, I now
respectfully beg to lodge with you, against the new legisla-
tion.

In the opinion of the Imperial Government, the Act in
question is essentially unfair and diseriminatory, and it is
impossible to ignore the fact that it was primarily directed
against my countrvmen. Accordingly, this protest is based
upon the proposition that the measure is unjust and in-
equitable, and that it is not only prejudicial to the existing
rights of Japanese subjects, but is inconsistent with the
provisions of the treaty actually in force between Japan and
the United States, and is also opposed to the spirit and
fundamental principles of amity and good understanding,

* BRI 30 = v » earnest protest V {4y = urgent and explicit protest
7
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upon which the conventional relations of the two countries
depend.

It seems to the Imperial Government that the enactment
in effect deprives my countrymen of the right to transmit
to their legal heirs their already lawfully acquired landed
property. Full right of such transmission was a right run-
ning with such property, when so acquired, and consegquently
the annulment of that right, at this time, is clearly in con-
flict with the third clause of Article T of the treaty, which
guarantees to Japanese subjects, in reciprocity, the most
constant protection for their property. Moreover, in its
relation to house property, the legislation appears to be, in
a much wider sense, repugnant to the provisions of the first
clause of the same Article, by which Japanese subjects are
granted, in reciprocity, and upon the same terms as American
citizens, the right to own houses, manufactories, warchouses
and shops. All exceptional limitations and restrictions upon
or in respect of that right, either in the matter of its trans-
missibility or otherwise, are thus believed to be irrecon-
cilable with the first and third clauses of Article I of the
Treaty.

Again, in regard to the right of my countrymen to iease
land for residential and commercial purposes, all limitations
and restrictions upon the right contained in the Act, which
are not equally applicable to American leaseholders, are, it
seems, also contrary to the treaty provisions above referred
to.

I beg further to point out that the provisions of the
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enactment relating to companies, associations and corpora-
tiors appear to be no less objectionable. Thus, in case an
association, in proceeding to dissolution, decides to distribute
among its members any real property now cwned by it, all
Japanese members would, in discrimination, be excluded from
such distribution in abridgment of their vested rights. Other
instances of grave injustice in disregard of already existing
rights of my countrvinen may readily be imagined, more
especially in case of an institution, whose stock is purchas-
able in the open market. For instance, lawful interests of
Japanese subjects in such an institution might become liable
to escheat without any unlawful act on their part, since the
innocent purchase of its stock by aliens of other nationali-
ties laboring under the same disabilities as the Japanese
might lead to that vresult. But, practically speaking, the
enforcement of the measure in question would have the effect
of depriving my countrymen of the right to own any stock
in any company, association or corporation liable to become
possessed in California of any real property or any interest
therein, for no business man of ovdinary business acumen
and prudence would take the hazard of confiscation. Never-
theless, such hazard would exist in view of that Act, not-
withstanding the parity engagement on the subject of trade
contained in Article I and the most favored nation stipula-
ticn in all that concerns commerce appearing in Article XIV
of the Treaty.

Further, the Act provides in effect that aliens ineligible
to citizenship may acquire, possess, enjoy or transfer real
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property or any interest therein, only in the manner, and to
the extent, and for the purposes prescribed by any treaty now
existing between the United States and the country of which
such aliens are subjects or citizens. Apart from the question
as to whether the term “ any treaty now existing ” is intended
to cover any treaty which may hereafter be concluded in
supplement to, or in supersession of, the existing compact, it
frequentiy happens that two friendly nations cease to have
any commercial treaty in force between them, without im-
pairing in the least their mutual relations of amity and good-
will.  Should such contingency present itself in the inter-
course of Japan and the United States, Japanese subjects will
appavently be denied all rights relating to real property in
California, now guaranteed by the treaty, whereas aliens
eligible to citizenship are placed on the national footing, in
the matter of sueh property rights, independently of treaty
engagements. Accordingly, the zecurity of the rights acquired
lawfully and in goed faith by the Japanese would, under the
new enactment, be in constant and serious danger, from which
aliens eligible to citizenship are safely guarded. Those just
rewards of long and honest toil, upon which so many Japa-
nese families depend for their livelihood, might be deprived
of all protection under the Act, by causes for which they
are in no way responsible.

It mav be contended by the framers and supporters of
the Bill, that in the event of anv concrete cases arising,
in which the Japanese find that their rightful claims are dis-
regarded, it will be open for the aggrieved parties to resort
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to ordinary process of law for remedy. Considering, how-
ever, that such process necessarily involves much delay of
time and great hardships for the parties in interest, and that
those disadvantages will be wholly unknown in respect of
aliens whose eligibility to citizenship has never been called
in questicn, it will be readily conceded that the enactment
will operate in effect as a discrimination against my country-
men whose right to become American citizens has not yet
been definitively established.

The Imperial Government, while reserving fer future
consideration other objectionable features of the enactment
in question, desire to have it made entirely clear that they
attach the utmost importance to the discriminatory phase of
the legislation in those affairs of ordinary international com-
mercial concern, in which nations usually accord to peaceful
and friendly aliens equal treatment either as a matter of
comity or by application of the principle of the most favored
nation clause.

The sympathetic and accommodating disposition, with
which the American Administration has invarviably extended
its helping hands to the Imperial Government, in the cause
of humanity and international good understanding, encourages
them in the hope that the present difficulties willi be set at
rest in a manner worthy of the historic relations of cordial
friendship between the two neighboring nations.

Accept, Sir, the renewed assurances of my highest con-

sideration.
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May 19, 1913.

To His Excellency, Baron Chinda,
Ambassador of Japan:

I have the honor to acknowledge the receipt of your note
of May ninth, laying before my Government the representa-
tions of the Imperial Government of Japan with regard to
the law just adopted by the State of California concerning
the holding of Agricultural lands by aliens.

The Government of the United States regrets most sin-
cerely that the Imperial Government of Japan should regard
this legislation as an indication of unfriendliness to-
wards their people. Being apprized while that measure was
still under consideration by the legislature of California that
that might be the feeling of the Imperial Government, the
President and 1 verv earnestly attempted to induce the legis-
lative authorities of California to reconsider or to modify
their plans in the matter, urging that the State should not
act as a separate unit in this case but, rather, in cooperation
with the federal government. Under the Constitutional ar-
rangements of the United States we could do no more than
that.

At the same time, we feel that the Imperial Government
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has been niisled in its interpretation of the spirit and object
of the legislation in question. It is not political. It is not
part of any general national policy which would indicate un-
friendliness or any purpose inconsistent with the best and
most cordial understanding between the iwo natiens. It is
wholly economic. It is based upon the particular economic
conditions existing in California as interpreted by her own
pecple. who wish to avoid certain conditions of competition
in their agvicultuval activities.

I have not failed to observe that your note calls attention
to certain provisions of the California law which you conceive
to be inconszistent with and to violate existing treaty stipula-
ticns between the two countries, and thus to threaten to im-
pair vested rights of property. The law, however, in terms
purports to respect and preserve all rights under existing
treaties. Such is its declared intent. But in case it should
be alleged that the law had in its operation failed to accom-
plish that intent, vour Government is no deubt advised that
by the Constitution of the United States the stipulations of
treaties made in pursuance thereof are the sunreme law of
the land, and that they arve expressly declared to be hinding
upon state and federal courts alike to the end that they may
be judicially enforced in all cases. For this purpose the
courts, federal and state, are open to all persons who may
feel themselves to have been deprived of treaty rights and
guarantees: and in this respect the alien enjoys under our
laws a privilege which to one of our own citizens may not
be in all cases available, namely, the privilege of suing in
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the federal courts. In precisely the same way, our citizens
resort and are obliged to resort to the courts for the enforce-
ment of their constitutional and legal rights. Article XIV
of the treaty, to which Your Excellency refers, appears to
relate solely to the rights of coramerce and navigation. These
the California statute does not appear to be designed in any
way to affect. The authors of the law seem to have been
careful to guard against any invasion of contractual rights.

Your Excellency raises, very naturally and properly, the
question how the case would stand should explicit treaties
between the two countries expire or cease to be in force while,
nevertheless, relations of entire amity and good will still
continued to exist between them. I can only reply that in
such circumstances the Government of the TUnited States
would always deem it its pleasure, as well as a manifest
dictate of its cordial friendship for Japan and the Japanese
people, te safeguard the rights of trade and intercourse
between the two peoples now secured by treaty. I meed not
assure Your Excellency that this Government will cooperate
with the Imperial Government in every possible way to main-
tain with the utmost cordiality the understandings which
bind the two nations together in honor and in interest. Its
obligations of friendship would not be lessened or performed
in niggardly fashion in any circumstances. It wvalues too
highly the regard of Japan and her cooperation in the great
peaceful tasks of the modern world to jeopard them in any
way: and I feel that I can assure Your Excellency that there
is no reason to feel that its policy in such matters would be
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embarrassed or interfered with by the legislation of any state
of the Union. The economic policy of a single state with
regard to a single kind of property cannot turn aside these
strong and abiding currents of generous and profitable inter-
course and good feeling.

In conclusion let me thank Your Excellency for the candor
with which you have dealt with this Government in this
matter and express the hope that this episode in the inter-
course of the two great countries which we represent will
only quicken our understanding of one another and our con-
fidence in the desire of each to do justice to the other.

(Signed) W. J. Bryan.
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Imperial Japanese Embassy
Washington

June 4, 1913.

Sir:

I did not fail to transmit to my Government at once by
cable a copy of the note which you did me the honor of ad-
dressing to me under date of the nineteenth ultimo in reply
to mine of the ninth idem with regard to the law recently
enacted by the State of California on the alien land tenure.

That reply did not, I regret to say, have the effect of
lessening the sense of disappointment and grave concern ex-
perienced’ by the Imperial Government in consequence of the
legislation to which it had reference. Having in view the
attitude and action of deep sympathy expressed and taken by
the American Administration in the matter, while the measure
was still pending in the Legislature of California, the Cabinet
at Tokio had good reason, it was thought, to expect some
intimation of willingness, on the part of the American Gov-
ernment, to co-operate with the Government of Japan in the
endeavor to find satisfactory solution of the problem, instead

of the suggestion that the courts of the United States were
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open to those of my countrymen who might feel themselves
to have been deprived of treaty rights and guarantees.

The persons prejudicially affected by the enactmerit com-
plained of are expressly limited to those aliens who are not
eligible to citizenship. Considering that Japanese subjects
are, as a mnation, apparently denied the right to acuquire
American nationality, that they are the principal sufferers
{from that enactment, and that the avowed purpose of the law
was to deprive my countrymen of the right to acquire and to
possess landed property in California, the Imperiai Govern-
ment are unable to escape the conciusion that the measure
is unfair and intentionally raciaily discriminatory, and, look-
ing at the terms of the treaty between our two countries,
they are equally well convinced that the Act in question is
contrary to the letter and spirit of that compact, and they
moreover believe that the enactment is at variance with the
accepted principles of just and equal treatment upon which
good relations between friendly nations must, in the final
analysis, so largely depend.

Nor can my Government find in the new law, as you have
dene, any declaration of the intention to respect and preserve
all rights under existing treaties. It is quite true that Sec-
tion 2 of the Act provides in effect that aliens not eligible to
citizenship may acquire, possess, enjoy and transfer real pro-
perty, or any interest therein, to the extent and fer the
purposes prescribed by any treaty now existing between the
United States and the country of which such alien is a citizen
or subject, and not otherwise. But, in the opinion of the
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Imperial Government, that provision cannot he reconciled
with the treaty stipulations to which they appealed in my
former note, and to which they again appeal in this communi-
cation. Japanese people own real property, and other inter-
ests therein, in California under the existing treaty, as well
as in accovdance with law. Such property, having been duly
acquired, is unquestionably entitled, in virtue of the treaty,
to the same “most constant protection and security ” as
similar property belonging to citizens of the United States.
Efforts were no doubt made to bring the measuve into accord
with the existing treaty stipulations so far as that could be
done consistently with the real purpose of the enactment.
But having regard to the proncuncement contained in Section
7 of the Act, it may be doubted, whether the Legislature of
California considered it absolutely essential to respect the
treaty engagements bearing on the subject of alien land

ownership, in so far as those engagements could not be re-

conciled with the wishes of the State in the matter.

In these circumstances, it becomes my duty, under in-
structions from my Government, to announce to you that the
Imperial Government are compelled, much to their regret, to
maintain, in its integrity, the protest contained in my pre-
vious note on this subject.

I beg to point out, in this connection, that my Govern-
ment cannet regard as responsive to the actual situation the
suggestion contained in your note to the effect that Japanese
people are at liberty to appeal to the courts of the United
States for the enforcement of their Constitutional and legal
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rights. My countrymen who may suffer wrong in conse-
quence of the enactment will no doubt look to those tribunals
for relief. But I venture to make it entirely clear to your
appreciation that the Imperial Government are firmly econ-
vinced that the phase of the controversy now under discussion
is itself appropriately amenable to ordinary diplomatic pro-
cesses. The question at issue is a question between the Gov-
ernment of Japan and that of the United States, as to the
true intent and meaning of their existing treaty, and the
extent to which the rules and principles of fair and equal
treatment may, in comity and good conscience, be invoked in
the present case. The wrong complained of is directed
against my countrymen as a nation. It was committed by
the authorities of a single State of the union, contrary to the
expressed wishes and advice of the Federal Government. It
is, nevei*theless, to that Government alone, that Japan must
look to have the wrong undone, since it is with that Govern-
ment alone that the Imperial Government hold diplomatic
intercourse.

The number of my countrymen actually affected by the
discriminatory legislation complained of is small, and the
quantity of landed property in California actually held by
them, both as owners and leaseholders is very inconsiderable.
On the other hand, it is a recognized fact that, as a result of
a careful and conscientious enforcement of the existing under-
standing on the subject of labor emigration from Japan to
America, the Japanese population in the United States has,
since that understanding took effect, shown an annual de-
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crease. Accordingly, if the object of the legislation in ques-
tion was wholly economic, then the conclusion is natural, it
seems to the Imperial Government, that the apprehensions,
upon which the enactment was based, were unjustifiable and
without sanction of good reason, and, I trust, I may be per-
mitted in the present context to add the suggestion that the
law under discussion does not concern itself exclusively with
agricultural lands. But, even if the basis of the Act had
been wholly economic, that fact could not, in the opinion of
my Government, be advanced, as a valid and sufficient reason,
for annulling or abridging vested rights of property of my
countrymen, and I beg to assure you that the Imperial Gov-
ernment have too high an opinion of the sense of right and
justice of the American Government, to believe for a moment
that that Government will permit a State to set aside the
stipulations of the treaty or to impair the obligations of reci-
procal friendly intercourse and good neighborhood.

In conclusion I beg, in pursuance of instructions from
my Government, to invite your attention to the phase of the
present question, to which, in the situation as it existed at
the time my former note was addressed to you, it was not
deemed either necessary or advisable to advert. I refer to
the matter of Japanese naturalization in America in its rela-
tion to the question of Japanese land ownership. The provi-
sions of law, under which it is held that Japanese people are
not eligible to American citizenship are mortifying to the
Government and people of Japan, since the racial distinction
inferable from those provisions is hurtful to their just na-
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tional susceptibility. The question of naturalization, however,
is a political problem of national, and not international, con-
cern. So long, therefore, as the distinction referred to was
employed in relation to rights of purely political nature, the
Imperial Government had no occasion to approach the Gov-
ernment of the United States on the subject. But, when that
distinction is made use of, as in the present case, for the
purpose of depriving Japanese subjects of rights and privi-
leges of a civil nature, which are freely granted in the United
States to other aliens, it becomes the duty of the Imperial
Government, in the interest of the relations of cordial friend-
ship and good understanding between the two countries, to
express frankly their conviction that the racial distinction,
which at best is inaccurate and misleading, does not afford
a valid basis for the discrimination on the subject of land
tenure.

Accept, Sir, the renewed assurances of my highest con-
sideration.

Honorable W. J. Bryan,
Secretary of State.
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The relations of geographic propinquity existing be-
tween Japan and the United States, coupled with the circum-
stance that both counties are steadily advancing along the
same lines of peace and progress, make it entirely natural
that the two peoples should come into broader and closer
contact with each other, commercially, industrialiv and
socially. The relation of neighborhood is inevitable and can-
not be changed, even though the contact gives rise to ccea-
sicnal worry and misunderstanding. In the actual and un-
alterable situation, therefore, the maintenance of relations of
genuine friendship and good accord between the two nations,
will contribute to the common benefit and material well-being
of both, and that result, it should be added, will be assured,
so long as each Power extends to the other, fair and equitable
treatment in the field of legitimate activities. But difficulties
are sure to arise, from which both countries will equally
suffer, economically and in all the various avenues of peace-
ful intercourse, if such treatment is withheld. In these
circumstances the two neighboring countries owe it to them-
selves, to their traditions and aspirations, to find means by
which all causes of irritation and discord shall be peacefully
and permanently removed. For this purpose it is essential
that the inhabitants of both lands, should meet and mingle
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in a spirit of mutual esteem, ccurtesy and toleration, and in
their various dealings with each other, should be governed
always, by the broad rules and precepts of justice and fair
play, and should, also, be careful to avoid all discriminatory
treatment tending to hurt or wound the sense c¢f national
dignity of a self-respecting people. The Japanese people,
although differing by accident, in race, from the inhabitants
of America and Europe, are, nevertheless, possessed of the
same susceptibilities, inspired by the same aims and aspira-
tions, and guided by the same principles, and they contem-
plate with full consciousness their high duty among the na-
ticns, to contribute their best efforts in the great work of
advancing the world’s civilization and betterment. They
welcome with warm appreciation, the expression of the high
value which the United States attach to the maintenance of
relations of good understanding between the two nations,
because in the full realization of all that is meant by that
expression, the Japanese Government confidently look to
America the land of noble aims and high ideals—for coopera-
tion and encouragement, in their endeavors in the interest of
general peace and harmony.

The Japanese Government fully appreciate the action
taken by the Administration in the difficult question now
under discussion between the two Governments and they
earnestly hope that the President will be pleased to take the
foregoing observations into favorable consideration.
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AIDE-MEMOIRE

In explanation and support of Viscount Chinda’s notes of
May 9 and June 4, 1913.

1.

The existing Japanese-American Treaty accords to Japa-
nese subjects, in reciprocity, liberty in the United States to
own and lease houses upon the same terms as citizens of the
United States, and to lease land for residential and com-
mercial purposes also upon the same terms as such citizens.

The words “to own’ are words of the widest signifi-
cance, and, in the context in which they appear in said Treaty,
include, it is maintained, the right to acquire real property
in question by all ordinary lawful means, viz., by purchase,
by devise and by descent, and those words also, it is con-
tended, cover the right to dispose of such real property, when
duly acquired, by all various methods known to the law, viz,
by sale, by gift, by bequest and by transmission. In other
words, ocwnership carries with it, as a necessary incident full
right of alienation. But all doubts on the subject will be
removed, when it is considered, firstly, that the words “ liberty
to own” appearing in the Treaty are supplemented by a
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parity engagement, to the effect, “ upon the same terms as
American citizens ”’, and, secondly, that the liberty so enjoyed
by such citizens being full and complete, the corresponding
liberty accorded to Japanese subjects is equally without limi-
tation or qualification. .

So too, liberty to Japanese subjects to lease land for
residential and commercial purposes, upon the same time as
American citizens, naturally carries with it the same free-
dom: in the matter of acquiring and disposing of the leased
property.

Again, under the laws actually in operation in California
(the new alien land enactment does not take effect until
August 10), Japanese subjects have full right to take hold
and dispose of all rea! property and interest therein. That
right carries with it the capacity to bequeath and transmit
such property.

The Treaty now in force also guarantees to Japanese
subjects, in reciprocity, the same most constant protection
and security for their property in the United States, that
is there enjoyed by American citizens in respect of property
belonging to them.

The Treaty of 1894, which was superseded in 1911 by
the present one, provided in Article I that, in whatever re-
lates to the succession to personal estate by will or other-
wise, and the disposal of property of any sort and in any
manner whatsoever, which they may lawfully acquire, the
subjects or citizens of each Contracting Party shall enjoy
in the territories of the other the same privileges, liberties
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and rights as native subjects or citizens, or subjects or ci-
tizens of the most favored nation.

Confidently relying upon the foregoing treaty and statu-
tory provisions, Japanese subjects have become owners and
lessees of land and houses in California, and the real pro-
perty so acquired has, for all purposes, become fully vested
in such owners. It was in the presence of the state of things
that the new alien land law was enacted. It, in effect, de-
prives all Japanese subjects of the capacity to bequeath and
transmit their duly acquired real property or interest therein,
and it also denies to such subjects the capacity to acquire
any real property or interest therein by devise or by descent.
The measure also contains no less objectionable features con-
cerning companies, associations and corporations, but, as this
Aide-Memoire is designed to deal exclusively with the provi-
sions of the law which trench upon individual rights, the
clauses relating to legal persons are, for the present, reserved.

It is the firm conviction of the Imperial Government
that the provisions of the statute in question, which are
intended either to abridge treaty rights of Japanese subjects
in the matter of acquisition and disposition of real property
and interest therein, or to unsettle real estate titles already
duly vested under the law of California, are contrary to
the express stipulations of the Treaty now in force between
dapan and the United States in the following respects:

(a) That, so far as the Act takes away from Japa-
nese subjects the capacity, hitherto freely enjoyed by
them, to acquire, by devise and descent, houses for all
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purposes, and leasehold of land for residential and com-
mercial purposes, it is in conflict with the first clause
of Article I of said Treaty, since that clause accords to
Japanese subjects liberty to own houses and to lease
land upon the same terms as American citizens, and it
will not be contended that the liberty of such citizens
in that respect has been annulled or abridged;

(b) That, so far as the Act deprives Japanese sub-
jects of the capacity to bequeath and transmit to their
devisees and heirs real property and interest therein,
duly acquired by them under said Treaty, it is incon-
sistent with the first and third clauses of Article I,
since, in addition to the guarantee of equal treatment
which is contained in the first clause above mentioned,
property of Japanese subjects is, by the third clause
aforesaid, assured of the same most constant protection,
the same equal protection of equal laws, that is accorded
to the property of American citizens, and it goes without
saying that property rights of such citizens still remain
complete and undisturbed; and

(c) That, so far as the Act takes away from Japa-
nese subjects the capacity of bequeathing and transmit-
ting real property and interest therein, already duly
acquired by them under the laws of California, it is
repugnant to the above-mentioned third clause of Article
I of the Treaty, since it impairs obligations of the
contracts under which such property was acquired and
is held, and thus deprives Japanese subjects of that
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equal protection for their property, which the Treaty

extends to them.

‘The Imperial Government are also of the opinion that
the Act in question, so far as it takes away from Japanese
subjects the right to dispose, in any manner whatsoever,
of the real property or interest therein, lawfully acquired
by them prior to July 17, 1911, is in impairment of vested
rights created under the Treaty of 1894.

The foregoing propositions are made with the greater
confidence, since it is found that the principles upon which
they rest are fully sustained by the line of decisions of the
Supreme Court of the United States, which have contributed
to the just renown of that high tribunal.

The decision to which, in the present relations, the
Imperial Government especially refer are found in the
following cases:

Fairfax’s devisee v. Hunter’s lessee.

Chirac v. Chirac.

Orr v. Hodgson.

Society for the Propagation of the Gospel v. Town
of New Haven.

Geoffroy v. Riggs.

The Chinese Exclusion case.

In Chirac v. Chirac, Society for the Propagation of
the Gospel v. Town of New Haven, and the Chinese Exclu-
sion case, as well as in Watson v. Donnelly (New York

Supreme Court, 1859), the principle was clearly announced
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that duly vested rights, acquired under a treaty, still con-
tinue, although the treaty itself is abrogated.

1L

The Imperial Government are equally convinced that
the provisions of the land legislation in question are irre-
concilable with the spirit and intent of the Japanese-American
Treaty, as well as inequitable and at variance with the gener-
ally accepted principles which regulate commercial intercourse
between friendly states, because such provisions discriminate
against Japanese subjects, not only as compared with American
citizens, but as compared with subjects of other countries,
in a matter in which, internationally speaking, aliens are
usually placed on national or most favored nation footing.

While, in the relations between states, the principle of
equal treatment is sometimes made amenable to exceptions
and qualifications, this is the first instance, it is believed,
in which a Power, having in force a reciprocal commercial
treaty with a clause guaranteeing most favored nation treat-
ment “in all that concerns commerce and navigation”, has
ever been placed by the other Contracting State at a dis-
advantage as compared with non-treaty countries, in matters
which, in the treaty, are made the subject of reciprocal
concession.

International discriminations are in any case obnoxious,
and,if carried beyond limits of actual and recognized necessity,
are harmful to international good relations, independently
of the question whether they are repugnant to treaty stipula-
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tions or not. In the definition of those permissible limits,
and in the establishment of the principle of equal opportunity,
no country has taken a firmer stand or exercised a more
powerful influence than the United States. Thus in 1789,
the Secretary of State at Washington, in an instruction ad-
dressed to the American Minister in Mexico, announced that
“a Mexican statute discriminating against citizens of the
United States and other aliens in respect to the capacity to
hold real estate in Mexico is in conflict with the Treaty of
1831." (Dr. Moore’s International Law Digest, Volume VI,
page 702). The treaty, so appealed to, contains no express
provisions on the subject of ownership or real estate. It
reciprocally accords most favored nation treatment in respect
of commerce and navigation, and grants the right of residence,
of hiring houses and warehouses for purposes of commerce,
and of succession to personal estate, and it also extends
prctection to persons and property. Accordingly, it must be
assumed that the discrimination complained of was in dis-
regard of the gpirit and purposes, rather than express words,
of the treaty.

But unjust discriminations based upon race are still more
objectionable. Russia’s severe treatment of Jews has been
deeply resented by the United States, and on December 13,
1911, the House of Representatives, by an unusual vote of
301 to 1, passed a resolution in strong condemnation of the
action of Russia. The resolution declared:

“That the people of the United States assert as a
fundamental principle that the rights of its citizens shall
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not be impaired at home or abroad, because of race or
religion; that the Government of the United States con-
cludes its treaties for the equal protection of all classes
of its citizens without regard to race or religion; that
the Government of the United States will not be a party
to any treaty which discriminates, or which, by one of
the parties thereto is so construed as to discriminate,
between American citizens on the ground of race or reli-
gion; that the Government of Russia has violated the
treaty between the United States and Russia concluded
at St. Petersbhurg December 18th, 1832, refusing to hcnor

American passports duly issued to American citizens on

account of race and religion.”

And for these reasons, the resolution called upon the
President to denounce said treaty. Three days after the
adoption of the above resolution, the United States notified
Russia of the termination of the ireaty, saying tnat it had

3

been recognized that ine itreaty was “no longer fully respen-
sive, in various respects, to the needs of political and material
relations of the two countries.” The action of Russia, it
seems, was not directed against American Jews exclusively.
It applied equally to all alien Israelites, and, although rest-
ing largely upon race and religion, the discrimination com-
plained of was inspired, in part at least, so Russia declared,
by eccnomic considerations. If, in the presence of this state
of things, the United States Government found sufiicient
reason to object to Russia’s action, then the Imperial Govern-

ment have much stronger grounds for protesting against
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the invidious discrimination of the new California enactment,
since those discriminations are, not only irreconcilable with
express treaty stipulations, but, being national and racial,

are in clear disregard of national susceptibilities.

IIL

In a number of States, the right of aliens to hold real
estate has been made to depend upon actual filing of declara-
tions of intention to become cilizens. That requirement, as
a condition precedent to the exercise of the right in question,
cannot be said to be unreasonable or illogical. A relation is
thereby established between said right and eventual citizen-
ship, because the continued existence of the right depends
upon actual completion of the process of naturalization.

California is the only State, it is believed, in which the
right of aliens to hold real property has been made to rest
solely upon eligibility to citizenship. Such eligibility, in the
context in which it is used, has no relation to the ques-
tion of citizenship, since no action looking to ultimate
naturalization is required. The formula appearing in the
new California enactment was employed as a convenient
paraphrase to express firm intention to discriminate against
Japanese subjects as compared with aliens belonging to white
and African races in the matter of ownership of land and
houses.

Clear and important distinction may, therefore, be said
to exist between the laws of such other States and of Cali-
fornia, on the subject of alien land tenure in this: by the
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laws of such other States, actual steps looking to ultimate
naturalization have to be taken before the right of real estate
ownership can be exercised: whereas, by the law of California,
the capacity to take such steps is alone sufficient. The dis-
crimination complained of is no less invidious and disregard-
ful of the treaty rights of Japan, because of indirect language
in which it is expressed.

Iv.

It has been suggested that the power to deal with the
question of alien real estate ownership in the United States
belocngs exclusively to the several States. Controlling deci-
sions of the courts of the United States might be cited in
refutation of that suggestion. But it is sufficient to point
out that the United States accepted the first and third clauses
of Article I of the existing Japanese-American Treaty, as
well as Article I of the Treaty of 1894, and that she can not
have given her consent to those stipulations, if the power to
regulate the question of ownership of real property by aliens
was reserved exclusively to the States.

V.

The Imeperial Government, in concluding their present
study of the question of the recently enacted alien land law
of California, desire to invite attention to the note from the
Secretary of State to the American Minister in Brazil, dated
March 5, 1875, on the subject of appropriate procedure in a
case analogous to the present one. The language used in
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that note is so apposite, and supports in such a striking
manner the position taken by Viscount Chinda in his com-
munication of June 4, that indulgence is craved for quoting
here the words of Mr. Fish:

“The reference of the claimant to the authorities
of the province for redress will not be acquiesced in.
Those authorities cannot be officially known to this Gov-
ernment. It is the Imperial Government at Rio de
Janeiro only which is accountable to this Government for
any injury to the person or property of a citizen of the
United States committed by the authorities of a province.
The same rule would be applicable to the case of a
Brazilian subject who, in this country, might be wronged
by the authorities of a State.” (Dr. Moore’s International
Law Digest Volume VI, page 816).

So far as the California enactment injuriously affects in-
dividual rights of Japanese subjects, the aggrieved parties
will, no doubt, appeal to the Courts for redress. The ques-
tion now under discussion between Japan and the United
States involves interpretation of treaties, and, in the final
solution of that question, the two Powers have an equal
voice and interest. Consequently the only appropriate re-
course at this time is diplomatic. In analogous cases, how-
ever, the United States has instituted legal proceedings in
defence of existing treaties. The cases in point, to which

references are made, are the California School and the Horcon
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Ranch cases. In both instances suits were brought by the
United States in the Circuit Courts of the United States.

Japanese Embassy,
July 3, 1913.

[Accompaniment]

TELEGRAM RECEIVED JUNE 30 FROM THE MINISTER
FOR FOREIGN AFFAIRS.

Imperial Japanese Embassy.
Washington.

Larger part of land actually owned by the Japanese in
California was acquired before July 17, 1911, on which date
the existing treaty came into force. Consequently such land
was lawfully acquired while the treaty of 1894 was in opera-
tion. The third paragraph of Article I of that treaty ex-
pressly guarantees to Japanese subjects, in reciprocity, the
national and most favored nation treatment in the United
States in all that relates to “the disposal of property of any
sort and in any manner whatsoever, which they may law-
fully acquire”. That guarantee still holds good in spite of
subsequent abrogation of the treaty. The latter point was
clearly announced by the United States Supreme Court in
Chirac ». Chirac in following terms:

It will be admitted that a right once vested does not
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require for its preservation the continued existence of the
power by which it was acquired. If a treaty or any other
law has performed its office by giving a right, the expiration
of the treaty or law can not extinguish that right.

These views have been repeatedly and consistently upheld
by the same court in a number of similar cases. They will be
embodied in the aide-memoire, which you will shortly be
authorized to present to the Secretary of State. You will
draw his attention to this important point which seems to be
fully convincing in support of our claim.
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Department of State
Washington.

July 16, 1913.

Excellency :

I have the honor to receive and carefully to consider the
note which Your Excellency was so good as to adress to me
under date of the 4th instant on the subject of the recent act
of the legislature of California relating to the tenure of lands
by aliens in that State.

I am pained to learn that the Imperial Government, after
reading the contents of my note of the 19th of May, in reply
to their protest, continue to be of opinion that the act in
question is not only unfair but ‘intentionally racially discri-
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minatory;” that it is “contraryv to the letter and spirit” of
the treaty between the two countries; and that it is at variance
with “the accepted principles of just and equal treatment
upon which good relations between friendly nations must, in
the final analysis, so largely depend.”

In my note of the 19th of May, I did not omit to point out
that the California statute, far from being indicative of any
national discriminatory policy, was not even to be regarded
as an expression of political or racial antagonism but was
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rather to the considered as the emanation of economic condi-
tions, which were in this instance of a local character. I
cannot help feeling that in the representations submitted by
Your Excellency the supposition of racial discrimination
occupies a position of prominence which it does not deserve
and which is not justified by the facts. I am quite prepared
to admit that all differences between human beings—-differ-
ences in appearance, differences in manner, differences in
speech, differences in opinion, differences in nationalify, and
differences in race—may provoke a certain antagonism: but
none of these differences is likely to produce serious results,
unless it becomes associated with an interest of a contentious
nature, such as that of the struggle for existence. In this
economic contest, the division no doubt may often take place
on racial lines, but it does so not because of racial antagenism,
but because of the circumstance that the traditions and habits
of different races have developed or diminished competitive
efficiency. The contest is economic; the racial difference is
a mere mark of incident of the economic struggle.

All nations recognize this fact; and it is for this reason
that each nation is permitted to determine who shail and who
shall not be permitted to settle in itz dominions and beccimne
a part of the body politic, to the end that it may preserve
internal peace and avoid the contentions which are so likely
to disturb the harmony of international relations.

That the Imperial Government of Japan accept and act

upon these principles precise proof is not wanting.
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By the Imperial Ordinance No. 352 of 1899, which is
understood to be still in force, it is provided:

“Article 1. Foreigners, even those who either by
virtue of treaty or custom have not freedom of residence,
may hereafter reside, remove, carry on trade and do other
acts outside the former settlements and mixed residence
districts. Provided that in the case of laborers they can-
not reside or carry on their business outside the former
settlements or mixed residential districts unless under the
special permission of the administrative authorities.

“The classes of such laborers (referred to in the
preceding paragraph) and details for the operation of
this Ordinance shall be determined by the Minister for
Home Affairs.”

The Department is advised that this Ordinance was pro-
mulgated in order to prevent the immigration of Chinese
laborers, who were attracted to Japan by the rise of wages
which began in that country after the war with China and has
continued ever since. As a result of this rise in wages con-
ditions grew up not unlike those which have existed at certain
places in the United States, the objection made in Japan to
Chinese Laborers being that they worked for lower wages
than the natives. In the summer of 1907, as the Department
is advised, two groups of Chinese laborers were excluded from
Japan under the application of the Ordinance above men-
tioned, one of the excluded groups being composed of coolies,
the other of skilled artisans such as mechanics, The Depart-
ment is not advised that the Ordinance has been or is enforced
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as against laborers other than Chinese. The Department is,
however, far from imputing to the Imperial Government in
its enforcement of the Ordinance a design to make a racial
discrimination. On the contrary, the Department assumes
that the question with which the Imperial Government were
seeking to deal was in its essence economic and racial only
incidentally, and that this would continue to be the case even
if the Ordinance, although it was no doubt originally designed
to exclude Chinese laborers, should be applied to laborers of
another race.

In certain statementg in Your Excellency’s note, to which
I have heretofore adverted, I am obliged to think that due
weight has not been given to the provisions of the treaties
between the two countries. Your Excellency is so good as
to say that, “looking at the terms of the treaty between our

3

two countries,” the Imperial Government are convinced that
the California statute “1is contrary to the letter and spirit of
that compact,” and that they also believe that the statute is
“at variance with the accepted principles of just and equal
treatment.”

In these passages two questions apparently distinet and
possibly inconsistent are introduced together; for, while it is
readily conceivable that a question of treaty right and a ques-
tion of fair and equal treatment may co-exist, yet, if the
matter under consideration has by the contracting parties
been made the subject of an express adjustment and agree-

ment, it is hardly open to either party thereafter to say that
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the reciprocal measure of treatment which they have volun-
tarily concurred in establishing is not just and equal.

The treaty to which Your Excellency’s note refers is that
which was signed at Washington on February 21, 1911,
by Mr. Knox, Secretary of State, representing the United
States, and by Baron Uchida, your immediate predecessor,
representing the Imperial Government.

This treaty was based upon a draft presented by the Im-
perial Government. In Article I of this draft there is found
the following clause:

‘o e
(3} 4

. They (the citizens or subjects of the contrvact-
ing parties) shall be permitted to own or hire and occupy
the houses, manufactories, warehouses, shops and prem-
ises which may be necessary for them, and to lease land
for residential, commercial, industrial, manufacturing and
other lawful purposes.”

It will be observed that in this clause, which was intended
to deal with the subject of real property, there is no reference
to the ownership of land. The reason of this omission is
understood to be that the Imperial Government desired to
avoid treaty engagements concerning the ownership of land
by foreigners and to regulate the matter wholly by domestic
legizlation.

In the treaty as signed the rights of the citizens and
subjects of the contracting parties with reference to real
property were specifically dealt with (Art. 1) in the stipula-
tion that they should have liberty ¢ to own or lease and occupy
houses, manufactories, warehouses and shops,” and ‘““ to lease
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land for residential and commercial purposes.” It thus
appears that the reciprocal right to lease land was confined
to “residential and commercial purposes,” and that the
phrases “industrial” and “other lawful purposes,” which
would have included the leasing of agricultural lands, were
omitted,

The question of the ownership of land was, in pursuance
of the desire of the Japanese Government, dealt with by an
exchange of notes in which it was acknowledged and agreed
that this question should be regulated in each country by the
local law and that the law applicable in the United States in
this regard was that of the respective States. This clearly
appears from the note of Baron Uchida to Mr. Knox of
February 21, 1911, in which, in reply to an inquiry of the
latter on the subject Baron Uchida said:

“In return for the rights of land ownership which
are granted Japanese by the laws of the various states
of the United States (of which, I may observe, there are
now about thirty) the Imperial Government will by liberal
interpretation of the law be prepared to grant land
ownership to American citizens from all the States, re-
serving for the future, however, the right of maintain-
ing the condition of reciprocity with respect to the sepa-
rate States.”

In quoting the foregoing passage I have italicized the
last clause for the purpose of calling special attention to the
fact that the contracting parties distinctly understood that,
in conformity with the express declaration of the Imperial
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Japanese Ambassador, the right was reserved to maintain as
to land ownership the condition of reciprocity in the sense
that citizens of the United States, coming from States in
which Japanese might not be permitted to own land, were to
be excluded from the reciprocal privilege in Japan.

From what has been pointed out it appears to result,
first, that the California statute, in extending to aliens not
eligible to citizenship of the United States the right to lease
lands in that State for agricultural purposes for a term not
exceeding three years, may be held to go beyond the measure
of privilege established in the treaty, which does not grant
the right to lease agricultural lands at all; and, secondly, that,
so far as the statute may abridge the right of such aliens to
own lands within the State, the right has been reserved by
the Imperial Government to act upon the principle of exact
reciprocity with respect to citizens of the individual State.
In a word, the measure of privilege and the measure of satis-
faction for its denial were perfectly understood and accepted.

In connection with the question of land ownership Your
Excellency refers to the subject of naturalization in the United
States; and in this relation I observe Your Excellency’s state-
ment that ‘“ Japanese subjects are, as a nation, apparently
denied the right to acquire American nationality.” Your
Excellency further declares that the provisions of law, under
which it is held that Japanese are not eligible to American
citizenship, ‘“are mortifying to the Government and people
of Japan, since, the racial distinction inferable from those
provisions is hurtful to their just national susceptibilities.”
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Your Excellency very properly acknowledged the fact that
the question of naturalization “is a political problem of
national and not international concern.”

I gladly assume that Your Excellency, in saying that
Japanese subjects are “as a nation” denied the right to
acquire American nationality, has not intended to convey the
impression that the naturalization laws of the United States
make any distinction that may be specifically considered as
national either in terms or in effect. Nor would it appear,
if the legal provisions in question were historically examined,
that the Government and people of Japan have any ground
to feel that any discrimination against them was intended.
But, as the fact is acknowledged in Your Excellency’s note
that the question of naturalization “is a political problem of
national and not international concern,” I infer that Your
Excellency is not tnstructed to press the matter, and I will
forbear to enter into a more extended discussion of it on the
present occasion.

In the note of Your Excellency an apprehension is ex-
pressed that, in spite of the fact that the California statute
purports to assure to aliens the right to hold real property
in the manner and to the extent and for the purposes specified
in any treaty, the terms of the law may be found to abridge
not only rights of property falling within the terms of the
existing treaty but also rights of property acquired in con-
formity with law theretofore. This Department, however,
does not doubt that full protection will be extended by the
courts to all vested rights of property. And I desire to add
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that if a case should ever be disclosed in which it was main-
tained by the Imperial Government that the existing property
rights of one of its subjects had been impaired by the statute,
this Government would stand ready to compensate him for
any loss which he might be shown to have sustained, or even,
in order to avoid any possible allegation of injury, to purchase
from him his lands at their full market value prior to the
enactment of the statute.

In conclusion, I have the honor to assure Your Excel-
lency that the subjects of His Imperial Majesty will, as stated
in my previous note, find in the courts of the United States,
in the manner provided by the Constitution of the United
States, full protection for all their legal rights; and I desire
further to assure you that this Government will through its
proper officials stand ready at all times to use its good offices
to secure the prompt and efficacious determination of such
suits. In this manner our Governments will cooperate for the
preservation of the traditional friendship and mutual con-
sideration which have ever characterized the relations of
amity and good will that have prevailed between the Govern-
ments and peoples of the two countries.

Accept, Excellency, the renewed assurances of my highest
consideration.

(Signed) William Jennings Bryan.
His Excellency
Viscount Sutemi Chinda,
Japanese Ambassador.
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AIDE MEMOIRE.

Viscount Chinda’s Aide Memoire is presented apparently
in pursuance of a telegram received on June 30th from the
Imperial Minister for Foreign Affairs. In this telegram the
statement is made that the larger part of the land actually
owned by Japanese in California was acquired before July
17th, 1911, the effective date of the existing treaty; and certain
decisions of the Supreme Court of the United States, in
Chirac v. Chirac, 2 Wheaton, 259, and other cases are in-
voked as guaranteeing rights of property which were acquired
by Japanese subjects in the United States, while the treaty
of 1894 was in operation.

The Department, following the example set in the Aide
Memoire, refrains from entering on the present occasion into
a minute analysis of each of the judicial decisions thus cited.
The Department, however, accepts the enunciation of princi-
ple, quoted from the decision in Chirac v. Chirac, “that a
right once vested does not require, for its preservation, the
continued existence of the power by which it was acquired;”
and that “if a treaty, or any other law, has performed its
office by giving a right, the expiration of the treaty or law

cannot extinguish that right.” The Department has already
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observed, in its reply to Viscount Chinda’s note of the 4th
of June, and now repeats, that it does not doubt that full
protection will be extended by the Courts to all vested rights
of property.

So far as the Aide Memoire relates to rights secured by
the existing treaty of 1911, the Department may again recur
to the fact that, by Section 2 of the California statute, it is
provided that aliens not eligible to citizenship under the laws
of the United States “ may acquire, possess, enjoy and trans-
fer real property or any interest therein in this State in the
manner and to the extent and for the purposes prescribed by
any treaty now existing between the Government of the
United States and the n:‘ation or country of which such alien
is a citizen or subject.” As this clause in express termsz
requires the recognition of any rights secured by existing
treaty, it is not to be assumed that any right so secured would
not be fully protected.

The Aide Memoire, however, appears to extend too far
the theory that the ownership of property carries with it a
vested right to dispose of such property in all the ways in
which property may be transferred, by sale, by gift, by devise,
or by descent, without future limitation or restriction. Such
a theory would render it impossible for a country to alter its
laws with regard to the transmission of property. So far as
the Department is advised it has never been held that a right
of ownership, vested either in a citizen or in an alien, would
be impaired by a change in the law denying to any and all
aliens the right to purchase lands. Such changes in the law
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have not been infrequent either in the United States or else-
where, and it is believed that they have not been held to im-
pair vested rights. If such rights are not impaired by for-
bidding alienation or transmission to all aliens, they are
obviously not impaired by the prohibition of alienation or
transmission to particular classes of aliens. Attention may
be in this relation be drawn to numerous treaties between
the United States and other Powers by which it is provided
that where, on the death of the owner, real estate in the terri-
tories of the one Power would descend upon a citizen of the
other who is disqualified by alienage from taking, the latter
shall be allowed a period, varying according to the stipula-
tions of the treaties, to sell the land and withdraw the proceeds.
These stipulations clearly recognize the fact that the right
of ownership is not regarded as carrying with it an unlimited
and unalterable right of disposition or descent.

The Aide Memoire, recurring to the “spirit and intent
of the existing treaty rather than to its particular stipula-
tions, maintains that the provisions of the California statute
discriminates against Japanese subjects “in a matter in
which, internationally speaking, aliens are usually placed on
national or most favored nation footing.” The Department
regrets that it is unable to admit that the assumption here
made is well founded. Without entering minutely into an
examination of conventional stipulations, the Department
desires to point out that the alien ownership of land has
seldom been treated in the practice of the United States as
a matter of most-favored-nation treatment. The most-
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favored-nation clauses in the treaties of the United States
have almost universally related to matters of commerce and
navigation. In only a few cases, perhaps not more than two
or three, has alien ownership been conceded by means of a
most-favored-nation clause. With these exceptions the right
of alien ownership has been secured only by special treaty
stipulations, with the result that the citizens of countries not
having such treaty with the United States were unable to
enjoy the right of ownership.

In this relation the Aide Memoire quotes from Moore’s
Digest of International Law, Vol. 6, page 702, a summary to
the effect that “a Mexican statute discriminating against
citizens of the United States and other aliens in respect to
the capacity t¢ hold real estate in Mexico is in conflict with
the treaty of 1831.”

The Departrnent desires to deal with the subject to which
the foregoing summary relates, as it does with all other
matters, with entire candor. The Aide Memoire correctly
states that the treaty of 1831 contains no express provision
on the subject of ownership of lands and that the most-
favored-nation clause which it contains relates only to com-
merce and navigation and to certain other matters in which
the holding of real estate is not included. Nevertheless, the
Government of the United States then essayed to make the
same argument which is now so strongly urged in behalf of
the Imperial Government, but was in the end obliged practi-
cally to abandon it. The facts are as follows:

The remonstrance or protest of the United States related
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to certain Mexican laws restricting the right of alien owner-
ship of lands and particularly to the law of July 20, 1863,
which contains the following Article:

“2. Any inhabitant of the Republic has the right to
denounce up to two thousand five hundred hectares, and
no more, of public lands, with the exception of the
natural born and naturalized citizens of nations adjoin-
ing the republic who, by no title whatever, can acquire
public lands in the States bordering the said Nations.”
That this Department on the occasion in question went

the full length of the present Japanese contention is con-
clusively shown by the text of its instruction dated June 23,
1879, which reads as follows:

“The discrimination in this respect between those
citizens and other foreigners, is still believed to be invi-
dious, unmnecessary, at variance with the treaty and quite
incompatible with those friendly relations which the
obvious interest of both countries requires should be
maintained between them. * #* *

“The Mexican law of 1863 is specially invidious
toward citizens of our border States, because it practically
discriminates against them by name, and thereby stigma-
tizes them as unworthy to have the privilege of holding
real estate. This stigma can not be acquiesced in by this
Government, which does not admit the right of any
foreign power to discriminate between citizens of different
States of this Union, who can only be known abroad as
citizens of the United States. It may be that the treaty
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of 1831 dces not expressly confer upon citizens of the
parties the right to hold real estate in their respective
territories, nor does it provide for an equality of rights
in that respect between Mexicans and our own citizens.
Although the equality between -citizens of the United
States and other foreigners in Mexico is by the 2nd and
3rd Articles of the Treaty literally restricted to matters
of commerce and navigation, it may also fairly be con-
strued to include a like equality in the privilege of acquir-
ing and holding real estate. It cannot be doubted that if
the construction now claimed had been anticipated, it
would have been thwarted by an explicit provision. There
is believed to be no such discrimination against Mexican
citizens in any law in this country. There may be at
least one effect of the Mexican Act of 1863, which may
have escaped the attention of that Government. Both
the Treaty of Guadalupe Hidalgo and the Gadsen treaty,
guarantee to those Mexican citizens in the ceded terri-
tories who might become citizens of the United States,
their full rights of property in those territories. It is
understood that many of those persons were owners of
real estate in the border Mexican States. The effect of
the law adverted to may be to confiscate that property
while the title to that of those in Texas or elsewhere who
were formerly Mexicans is guaranteed to them by Treaty.
It is hoped, therefore, that the policy of the Mexican Gov-
ernment on this subject will be so changed as to free it
from the serious objections which have been pointed out.”
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The position of the Mexican Government was set forth

in a note of its Minister of Foreign Affairs to the Minister
of the United States in Mexico, dated May 26, 1879, which
reads as follows:

“ Having informed the President of the Republic of
the contents of this note, by his direction I have the honor
to make the following reply:

“The right which a sovereign State has to concede
or refuse to foreigners the privilege of acquiring real
estate in its territory is indisputable and universally
recognized, as well as to establish a limit to this right
when it has been conceded. In the use of that right, in
exercise of its sovereignty, Mexico has issued different
laws upon the subject, among them that of the 11th of
March 1842 which on permitting foreigners established
and resident in the Republic to acquire and possess city
and rural property in the territory, made exceptions of
those departments adjoining or fronting other nations.
determining that in these, foreigners could not acquire
real estate without express permission from the govern-
ment; and that of the 20th of July 1863, which prohibits
native or naturalized citizens of the adjoining countries
to acquire public lands in the States of the Republic
bordering on those countries.

“ Mexico, upon issuing these laws, has not infringed
the stipulations of Art. 3rd of the treaty of 1831, nor has
it violated the spirit which prevails in that convention,
because nothing is established in them which should be
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considered as contrary to the liberty, privileges and
security guaranteed to North American citizens in order
that they may go with their vessels and cargoes to any
market, port or river of the Republic to which other
foreigners are admitted, nor are said citizens prevented
from renting houses and ware-houses for the purposes of
their commerce, nor are they prevented from dealing in
all kinds of products, manufactures and goods, nor are
they obliged to pay higher duties, imposts or emoluments
than are paid by the citizens of the most-favored nations,
nor is there anything, in a word, conceded to the latter
with respect to navigation and commerce which is denied
to North American citizens.

“On the other hand, the equality of privileges, ex-
emptions and vrights with the most-favored nations,
stipulated with the United States in Art. 3rd of the
treaty of 1831 refers to navigation and commerce; but
although it should extend to another subject (capitulo),
that equality should be understood to be under circum-
stances also equal, and with reference to the acquisition
of lands in the frontier States, it can not be sustained
that the United States which adjoin Mexico are in the
same condition as the nations of Europe or of South
America, for instance.

“1 should at the same time call the attention of
Your Excellency to the exception contained in the law of
July 20th, 1863, which is the most preemptory disposition
referred to by the clause of the contract which gave rise
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to this note, which should not be considered as referring

exclusively to the citizens of the United States, as it also

comprehends those of the neighboring Republic of Guate-
mala, having the same conditions of boundary with

Mexico, hence there is not nor can there be any justifiable

motive for the Government of the United States to con-

gider the prohibition established by the aforesaid law as
an exclusion injurious to its citizens, and which refers
to the nations bordering on the Republic.”

It was in reply to this exposition of the law by the Mexi-
can Government, which had been called forth by previous
representations on the part of the United States, that the
instructions above quoted, of subsequent date, were sent.
They were duly communicated to the Mexican Government.
On August 20, 1879, the Minister of the United States in
Mexico wrote to the Department as follows:

“ On the 17th ultimo I communicated to the Mexican

Foreign Office in a note of that date the substance of

your dispatch No. 646, of June 23rd, relating to the pro-

hibition to citizens of the United States from acquiring
real estate and public lands in the Mexican border States.

“Up to this date I have received no acknowledgment
of my note and I regard it as highly probable that no
reply will be made thereto, neither have we any reason
to expect that the policy of the Mexican Government on
the subject will be changed, as a result of the protest
you have directed me to make.”

The forecast of the American Minister proved to be
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correct and the remonstrance of June 23, 1879, remained un-
answered. The law also remained unaltered.

The Aide Memoire expresses the belief that the present
instance is the first one in which a Powers, being a party to
a reciprocal commercial treaty guaranteeing most-favored-
nation treatment “in all that concerns commerce and naviga-
tion,” has ever been placed by the other contracting party at
a disadventage, as compared with non-treaty countries, *in
matters which, in the treaty, are made the subject of reci-
procal concesgion.” This passage seems to blend two ques-
tions which are by no means interdependent. As is observed
in the Department’s note of the 16th instant, if the contract-
ing parties have dealt with a certain subject by means of an
express reciprocal agreement, it is hardly open to either
party to assert that the adjustment thus made is not fair and
equal, or that it is open to objection because it falls short of
most-favored-nation treatment.

In the animadversions of the Aide Memoire upon dis-
criminatory legislation the Department desires to express a
general concurrence. It must, however, be admitted that
discriminations of one kind and another very widely prevail,
and that it is often necessary to deal with them in a tolerant
spirit in order that greater causes of irritation may be
avoided. Perhaps in no case is it more essential to take this
moderate view than in that of the ownership of lands.

The Aide Memoire quotes a resolution of the House of
Representatives of the United States on December 13, 1911,
calling for the termination of the then existing commercial
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treaty between the United States and Russia, because of the
refusal of the Russian Government, as the resolution declared,
to admit American Jews generally to that country. This
resclution, it may be observed, was never communicated to
the Russian Government and never assumed an international
character. The passage quoted in the Aide Memoire does not
appear in the resolution adopted by Congress; and notice was,
as the Aide Memoire correctly states, given to Russia of the
intention to terminate the treaty on the ground that it was
“no longer fully respensive, in various respects, to the needs
of the political and material relations of the two countries.”
The treaty was subsequently terminated, but, with this excep-
tion, the previous conditions continue and the discrimination
complained of remains unchanged.

The Aide Memoire refers to the California statute as dis-
criminating against Japanese subjects “in the matter of
ownership of lands and houses.” The distinctions on this
subject have been pointed out in the Department’s note of the
16th instant, in which the meaning and effect of the clauses
of the existing treaty are fully set forth. It may be repeated
that the statute contains no discrimination against Japanese
as such, but applies equally to all aliens not eligible to citizen-
ship.

The Department, following the example of the Aide
Memoire, has  forborne to enter into the discussion of the
various and sometimes intricate questions affecting corpora-
tions as compared with individuals. These are questions
peculiarly appropriate for judicial examination; for, while it
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is held that a corporation is a “ citizen ” of, or has its “ domi-
cile” in, the State by which it was created, even though a
majority of its stockholders may be citizens of other States
or countries, yet these are matters more or less of legal
regulations, and the rights, privileges and immunities of
corporations are by no means coextensive in all matters with
those of natural persons.

The Aide Memoire refers to a suggestion that the ques-
tion of alien ownership of land in the several States of the
United States is beyond the reach of the treaty-making power.
The Department desires only to say that such a suggestion
has not come from the Government of the United States.
The Aide Memoire is correct in its statement that this subject
has been dealt with by the treaty-making power, and that the
provisions of the treaties on the subject have been upheld by
the courts.

The Aide Memoire quotes from an instruction of this
Department of March 5, 1875, in which the Secretary of State
of the United States declared, in a case arising in Brazil, that
the Imperial Government at Rio de Janeiro must be held
accountable for any injury to the person or property of a
citizen of the United States committed by the authorities of
a Province. The Department is not disposed to question the
correctness of this view, but would call attention to the fact
that, in the instruction referred to, the statement was made
that, as the Governors of the Provinces in Brazil were ap-

pointed by the Imperial Government, “the latter may be
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regarded as specially responsible for their acts in all cases
where the law of nations may have been infringed, and justice
may be unobtainable through the courts.”

As is stated in Department’s note of the 16th instant, the
subjects of His Imperial Majesty will find in the courts of
the United States, in the manner provided by the Constitu-
tion of the United States, full protection for all their legal
rights, held under treaty or otherwise, and this Government
will stand ready at all times through its proper officials to
use its good offices to secure the prompt and efficacious deter-
mination of such suits. -Such appears to be the proper and
feasible course in the present matter in which questions of
various kinds may arise, in respect of which it is scarcely
possible to forecast the appropriate forms of action. The
courts of the United States, as is well known, deal only with
actual questions, with actual infractions of rights, and not
with infractions merely mooted or apprehended.

The California School Case and the Horcon Ranch Case
presented questions of a different order from those now under
consideration. In the California School Case a single and
actual treaty question, nor relating to a matter of preperty,
had arisen, and was ready for adjudication. In the Horcon
Ranch Case, a suit in equity was brought by the Government
of the United States against an irrigation company for the
purpose of preserving an international boundary "to which
the United States was directly a party. The United States
is no doubt interested in the maintenance of all its treaties;
but, as the numerous adjudicated cases cited in the Aide
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Memoire clearly show, questions concerning private titles to
land, whether such titles be assured by treaty or not, are
adjudicated upon the suit of the parties in interest, without
any interposition on the part of the Government of the United
States.

Not only is this the practice, but it is greatly to the
advantage of individual suitors that it is so. As Govern-
ments not infrequently differ in the interpretation of treaties,
the private individual, if dependent for judicial protection
upon the motion of the Government within whose jurisdic-
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