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EXTRACT FROM THE ACT OF FEBRUARY 26, 1885.
PROHIBITING IMPORTATION OF LABORERS UNDER
CONTRACT.

SEC. 2. That all contracts or agreements, express or
implied, parol or special, which may hereafter be made by
and between any person, company, partnership, or corpora-
tion, and any foreigner or foreigners, alien or aliens, to
perform labor or service or having reference to the per-
formance or labor or service by any person in the United
States, its Territories, or the District of Columbia, previous
to the migration or importation of the person or persons
whose labor or service is contracted for into the United
States, shall be utterly void and of no effect.



EXTRACT FROM THE ACT OF MARCH 3, 1891.

AN ACT IN AMENDMENT TO THE VARIOUS ACTS
RELATIVE TO IMMIGRATION AND THE IMPORTA-
TION OF ALIENS UNDER CONTRACT OR AGREE-
MENT TO PERFORM LABOR.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That the following classes of aliens shall be excluded from
admission into the United States, in accordance with the
existing acts regulating immigration, other than those con-
cerning Chinese laborers: All idiots, insane persons, paupers
or persons likely to become a public charge, persons suffer-
ing from a loathsome or a dangerous contagious disease,
perscns who have been convicted of a felony or other in-
famous crime or misdemeanor involving moral turpitude,
polygamists, and also any person whose ticket or passage is
paid for with the money of another or who is assisted by
others to come, unless it is affirmatively and satisfactorily
shown on special inquiry that such person does not belong
to one of the foregoing excluded classes, or to the class of
contract laborers excluded by the act of February twenty-
sixth, eighteen hundred and eighty-five, but this section shall
not be held to exclude persons living in the United States

from sending for a relative or friend who is not of the
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excluded classes under such regulations as the Secretary of
the Treasury may presceribe: Provided, That nothing in
this act shall be construed to apply to or exclude persons
convicted of a political offense, notwithstanding said political
offense may be designated as a *felony, crime, infamous
crime, or misdemeanor, involving moral turpitude” by the
laws of the land whence he came or by the court convicting.
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Department of State,

Washington.
December 28, 1906.

His Excellency
Viscount Siuzo Aoki,

Ambassador of Japan.

My dear Mr. Ambassador:

In accordance with your reguest, I send you a note of
the views expressed by me in response to your question this
morning as to whether the United States could not enforce
as to Japanese laborers, secking to come from Hawaii to
the mainland of the United States, the limitations of the
passports issued by the Japanese Government for Hawail
only, so that the passing of Japauese laborers from Hawaii
to the Pacific coast without authority of the Japanese Gov-
ernment would be stopped.

I am having a careful examination of that question made,
but, as I said to vou in our interview, my impression is that
additional legislation by Congress will be necessary to em-
power our Government officers to prevent persons passing
from one part of our territory to another, and I hesitate to
ask for such legislation lest it should be misinterpreted by
the people of Japan. At the same time, I fully agree with
the purpose of your suggestion, and it seems to me that the
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policy of your Government to discourage the passing of your
laborers from the Orient into this country exactly coincides
with the course indicated by existing conditions in California
as the course best adapted to prevent a growing feeling
among our laboring people on the Pacific coast regarding a
labor competition which they find it difficult to meet.

The real question in California with which we have to
deal is undoubtedly this question of labor competition. Our
laborers on the Pacific coast find in the Japanese laborers
who have come to this country, not merely a degree of
physical vitality, of industry and adaptability for the various
occupations in which they are engaged W\hich makes the
Japanese laborer a formidable competitor, but also a degree
of economy and frugality in living which makes the Japanese
laborer practically certain to drive out the American laborer
if admitted to competition. The American laborer, therefore,
naturally wishes to prevent competition. It might be more
appropriate to say that the basis of that opposition is an
admission of the Japanese laborer’s superiority than to say
that it is an assertion of the Japanese laborer’s inferiority.
The attempt to exclude Japanese from the ordinary public
schools in San Francisco, and also the boycotting of the res-
taurants, and the assaults upon Japanese in the streets—both
of which T am glad to believe have now ceased—are but
symptoms of this underlying opposition to a successful labor
competition,

In aid of this opposition the labor orgahizations have
scught to create and stir up race antagonism. This is an
expedient which has been used under similar circumstances

countless times in many countries where laborers have been
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threatened by the competition of foreign labor. It is always
possible as between any two races under such circumstances,
and it would, under ordinary circumstances, be quite tem-
porary and easily disposed of. That no normal antagonism
really exists appears from the fact that everywhere outside
of the laboring people and of those who are especially desirous
of the laboring vote, the evidence is all the other way. The
moment one gets among the scholars and the professional
and business people of the United States, he finds the Japan-
ese welcomed as associates and receiving the highest con-
sideration. The same is true among the laborers of the
United States in those parts of the country where the desire
to find some way to avoid injurious competition has not been
awakened. In general, it is fair to say that while the people
of each nation doubtless esteem mest highly their own people
and their own customs, the respect and esteem in which the
people of Japan, collectively and individually, are held by the
people of the United States, is not in any degree less than
the respeet and esteem in which the people of the United
States are held in Japan.

The difficulty which we are confronting is, not the exis-
tence of any race feeling inconsistent with the strong and
warm friendship which has existed between our countries,
but it is that whenever there is a strong, interested motive to
stir up race feeling among laborers of any two races as a
means to prevent labor competition, it is always easy to do
so, and that motive exists on our Pacific coast. The motive
seems likely to continue so long as the pressure of labor
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competition, actual or anticipated, continues, and I confess
I do not see how it is possible for any governmental action
to control it. We can prevent certain manifestations of
feeling and can enforce observance of treaty rights, but I
see no way of controlling the feeling itself except by striking
at the cause, which is the apprehension of further and over-
whelming labor competition. How far the feeling stirred
up in this effort to prevent competition would go I ecannot
tell, but I have most serious apprehension of its growth, and
of the consequences hereafter upon the general feeling among
the mass of the people of the two countries.

With these views which I endeavored to express to you
this morning, I welcomed your suggestion, although as I said
to you, deeply as this Government feels the desirability of
averting such consequences as appear possible, we have been
unwilling to propose any measure to restrict the labor com-
petition which lies at the basis of the whole difficulty lest the
proposal should be misunderstood by the people of Japan, and
should be erroneously ascribed by them to the same attitude
on our part which they resent in the action of the San Fran-
cisco School Board in regard to the school. A suggestion by
your Government would not, however, be liable to any such
misconstruction or lead to any such feeling, and 1 was very
glad to take up the subject upon your initiative.

I said that, while our officers probably have no power
under our existing law to enforce the limitations of your
passports by interfering with the passage of your laborers
from Hawaii to the United States, the result desired could
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probably be accomplished by a formal agreement between
the Governments which, under our Constitution, would have
the force of law; and that I thought the result would be ac-
complished if the two Governments were to agree, formally,
that neither Government should admit to its territories citi-
zens of the other country except upon passports issued by
the Government of that other country, and that neither Gov-
ernment should issue such passports to laborers. You asked,
in substance, whether suc11 an arrangement, if made, would,
of necessity, include the f{awaiian Islands under the same
general provisions as the mainland; and I replied that I
thought not, because if the agreement specifically provided
that we should enforce the limitations of your passports
issued for Hawaii only, that provision, having the force of
law, would confer the authority upon our Executive without
any further legislation, so that laborers’ passports might well
be issued for Hawaii and still not be good for the mainland
of the United States. Indeed, I might have said that if such
an arrangement were made, legislation to give it effect would
become unobjectionable, because it would not then have the
character of a voluntary and unilateral movement for exclu-
sicn on our part. I also explained that the reason why we
have not ourselves proposed and do not now propose such
arrangement is the fear of being misunderstood by your
people as I have indicated.

I am, my dear Viscount,
Always faithfully yours,
(Signed) Elihu Root.
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INTERVIEW WITH VISCOUNT HAYASHI, MINISTER
FOR FOREIGN AFFAIRS, WEDNESDAY,
JANUARY 30TH, 1907.

I had a conference this morning at ten o’clock with Vis-
count Hayashi by appointment. I said to him that in our
last conversation on the 17th instant we had discussed the
situation growing out of the San Francisco school incident,
and that I had called his attention to the note written by Mr.
Secretary Root to Viscount Aoki in which he had stated that
the underlying cause of the whole trouble was the large
number of coolie emigrants going to the Pacific Coast and the
consequent fear entertained by American laborers there that
there would be serious competition between them and Japa-
nese laborers which would result in lowering wages and the
standard of living to which they had been accustomed, and
that, therefore, it was worth considering whether a conven-
tion should not be entered into removing this cause of irri-
tation by reciprocally providing against the emigration of
laborers from one country to the other, and that I had
furnished him with a paraphrase of Mr. Root’s note. 1
further stated to him that on that occasion he had said he
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would confer with his Cabinet in regard to the matter at once
and asked me to withhold my reply to Mr. Root’s cable until
he had had the opportunity of doing so, when he would again
take the matter up with me. I then stated the object of my
call was to ask him if he had conferred with the Cabinet and
could advise me as to the feeling of his Government on this
subject.

The Viscount stated in reply that he did, on the day
following our last conversation, have a conference with the
Cabinet and that all agreed it was a matter of much im-
portance, and that they were all agreed in the opinion that
when the San Francisco School Board could be induced to
withdraw its objectionable order, a way might be found to
prevent the emigration of coolie labor to the Pacific Coast
by entering into some arrangement with the American Gov-
ernment; but they desired time to consider further as to
the manner in which this result should be accomplished. He
stated that the Japanese Government at this time were not
issuing passports to coolie laborers for the Pacific Coast or
the United States proper and would not do so.

I replied to him that the difficulty was, however, that
his Government was permitting passports to be issued te
laborers for Hawaii and that, after reaching those islands,
they only tarried a short time and then took their journey
to San Francisco or other points on the Pacific Coast; and
that, moreover, as I was informed, Japanese laborers were
emigrating to Mexico, Central and South America, and from
there were going to the United States, so that the source of
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irritation would, so long as this state of things existed, con-
tinue.

He replied that our Government, he thought, could
regulate this matter. I replied that, as Mr. Root had stated
in his note to Viscount Aoki, our Government hesitated to
ask for legislation of this character from Congress for the
reason that it might increase the feeling of irritation already
existing, to which he replied that his Government would re-
frain from raising an objection against such legislation. 1
again stated to him that it seemed to me that Mr. Root’s sug-
gestion as to a formal convention prohibiting the emigration
of Japanese laborers to the United States and of American
laborers to Japan, was probably the only efficient solution
of this vexed question. The Viscount replied that his Gov-
ernment hesitated at this time to enter into such an agree-
ment as it would only affect Japanese laborers, there being
no probability of American laborers going to Japan, and as
it might again arouse the bitter feeling among his people
which had existed immediately after the San Francisco inci-
dent.

He said it might be better to await the event of the law
suits which had been brought to determine whether, under
the treaty, Japanese were entitled to enter the schools, and
asked me whether I thought they would not soon be heard
and ended. To this I replied that I supposed, though I was
unable to state definitely, that the cases would soon be heard
and determined, but that, speaking frankly to him, I feared
the result would not be favorable to the Government, that
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it was questionable whether, under the treaty, the right
claimed existed, but that, even if it should be determined
in the affirmative, I feared the effect would be to create rather
than to allay irritation and would raise the question of
States’ Rights, which was always ready to be discussed with
us, upon slight provocation. He said he understood that
with us there was always more or less difference of opinion
as to whether the Federal Government or the State has juris-
diction in particular question and that he appreciated the
difficulty. I then said to him that, this being so, it seemed
to me that the wise course was the one suggested by Mr.
Root. He said he would again take the matter up with the
Cabinet, but that he authorized me to say that, with the
rescinding of the order of the San Francisco School Board,
his Government would be willing to agree to some arrange-
ment with a view to preventing the emigration of coolie
laborers from Japan to the Pacific Coast, (emigration to
Hawaii excepted), provided the stipulations of the agreement
should be of such a nature as to prevent the Amour propre
of the Japanese people from being wounded.

I then asked him if Viscount Aoki had made any answer
to Mr. Root’s note, the paraphrase of which I had given him,
and he replied that no answer had been made as he, Viscount
Hayashi, had not yet received a copy of Mr. Root’s note from
Viscount Aoki, and that he, Viscount Hayashi, was awaiting
a copy of this note which Viscount Aoki had sent by mail,

~and that he supposed there was no immediate urgency in
making an answer. To this I replied that there was none
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except that our Congress would adjourn on the 4th of March
next, this being its short session, and would not meet again
until the following December, and that, if legislation was
determined on, it should be put before Congress speedily.

I stated to the Viscount that it was important there
should be no misunderstanding between him and me as to
what he had authorized me to say to the Secretary of State
and that, therefore, before sending my cable, I would send
a memorandum of what I proposed to say to Secretary Root
to him for his approval. I in the same connection said to
him that it would be a matter requiring some tact and con-
fidential negotiation on the part of Mr. Root to procure the
rescinding of the order of the San Francisco School Board,
and that it probably could only be done upon some assurance
being given to some of the California representatives that a
satisfactory agreement, which would end future emigration,
could be reached with the Japanese Government, and there-
fore it was important that there should be no misunderstand-
ing between him and me. To this he replied that he would
have no objection to Mr. Root’s giving assurance in the sense
as above stated.
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Wednesday, February 6, 1907.
My dear M. Wright,

In reference to our conversation of Monday last, I hasten
to inform you that I have referred the matter to the Cabinet
meeting held yesterday and that I am now able to state that
this Government sharing the desire of your Government to
remove the feeling of irritation arising from the immigration
of Japanese coolie labourers in the Pacific coast will be pre-
pared to enter into some arrangement on the subject. Such an
arrangement however can only be concluded after the San
Francisco School question has been satisfactorily solved and
it is proposed that the restriction of Japanese coolie labourers
(as distinguished from the settled agriculturists) should be
made conditional upon the most favoured nation treatment to
be recorded to Japanese subjects in the United States in the
matter of naturalization.

Believe me, My dear Mr. Wright,
Yours very Sincerely,
(Signed) T. Hayashi.
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American Embassy,
Tokyo.

Paraphrase of part of a telegram received from the
Honorable the Secretary of State, February 20th 1907:—

The law in regard to immigration has been passed by
both Houses of the Congress and greatly restricts immigra-
tion from all nations.

The President under the authority vested in him by
this law will put into force the restrictions contained in
the passports granted by the Imperial Japanese Government
and will treat in a like manner the passports granted by
other Governments whenever the occasion may arise. The
decision has been announced by the San Francisco School
Board of revoking their resolution which it is claimed dis-
criminates against Japanese children and of adopting arpro-
priate rules, doing away with all diserimination, in.order to
meet the difficulties which exist in the administration of
the schools.

The following is a paraphrase of the text of the regula-

tions proposed:
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Section 1. In order to decide the proper grade in which
the children of all English speaking aliens may be enrolled,
such children must first be examined by the Principal of
the schools, at which the application for admission has been
made, as to their educational qualifications.

Section 2. In any of the first, second, third, fourth,
fifth, sixth, seventh or eighth grades no alien born child
over the ages of 9, 10, 11, 12, 13, 14, 15 or 16 years res-
pectively, shall be admitted.

Section 3. Whenever any alien children are found to
be unable to enter the grades mentioned in the preceding
section, either because of the limitations therein contained
or because of their deficiency in the elements of, or ability
to speak, the English language, such children shall be enrolled
in special schcols, or in special classes, exclusively established
for said children as and in the manner which the Board of
Education shall deem proper and most expedient.

The American Government trusts that these measures
will be satisfactory to the Japanese Government and desires
that the hope be expressed informally to the Japanese Gov-
ernment that it will refrain from granting to both skilled
and unskilled laborers passports for the mainland ¢f the
United States and also the wish of the American Government
to continue negotiations for a treaty.
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February 23, 1907.

The Imperial Government have no intention of modify-
ing the order now in force under which no passports are
granted to either skilled or unskilled laborers for the main-
land of the United States other than settled agriculturists,
that is to say, farmers having an interest or share in their
produce or crops. The Imperial Government confidently
believe that a strict adhesion on their part to the foregoing
order coupled with the continuation of the existing practice
of inserting in all labor passports the destination of the
laborers will be sufficieni to make the new legislation of the
United States work satisfactorily and obviate the necessity
of adopting additional measures. If on the contrary that
belief should not be realised the Imperial Government will
be prepared to congider with the United States the question
of a new Treaty.



18

MEES =0T mxak/ SRR
WAHNERE T ) AR
KB AF 505 F
May 26, 1907.
MEMORANDUM.

1. It was about ten years ago that the soil of Texas was
found to be exceedingly fit for the cultivation of rice, and that
some Japanese made a trial which proved success.

2. The example was followed by others with more or
less success, and further experiments have been made with
regard to fruits and vegetables and were rewarded with
satisfactory crops in each case.

3. The result is that there are now about 460 Japanese
agriculturists settled in Texas, Louisiana, Florida, and certain
States of the Pacific Coast with the total investmeant esti-
mated at about one and half million dollars.

4. The Japanese Government have exercised in respect
of these agriculturists very careful and rigorous supervision
and vestriction. No one but bona fide agriculturists with
professed intention to settle in the above mentioned regicus
for the cultivation of virgin soil has ever been granted pass-
ports. The fact that total number of these agriculturists has
not reached five hundred in the last ten vears may {fairly

show that these restrictions have been practically of very
rigorous character.

19

5. In order to avoid possible subterfuges on the part
of the people, the central administration takes the matter up
in its own hands and necessary authorization is given to
local authorities only in case where the applicants can show
to the satisfaction of the authorities concerned that they
have either themselves or through their representatives con-
tracted with an American landowner a lease or purchase of
a certain lot or lots of cultivable land and where the Japanese
Consul within whose district the land under question is si-
tuated attests to the transaction being bona fide. Upon being
satisfied that all those conditions are fulfilled, the Govern-
ment authorizes the local governors to grant passports only
at the rate of from five to ten applicants for a lot of one
hundred acres. In case of a rice field where comparatively
few hands can work a large piece of land, five applicants
upon every 100 acres is the rule, while in case of fruits or
vegetable field, ten applicants are allowed for the same ex-
tent of land since the nature of work requires more hands
in these instances.

The administration invariably rejects the applications
where the contract of lease or purchase is not well defined,
or the transaction is otherwige doubtful.

6. These agriculturists are farmers owning or having
an interest or share in their produce or crops. They are
in most cases from the same native villages and the Govern-
ment is well satisfied that they will by no means break off

the partnership to turn wage earners in town. The Japanese
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Government have no intention for the present to bring any
considerable changes in its gself-adopted system which is
considered as satisfactory.
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Resolved and ordered, That the following resolution
adopted by the Board of Education on October 13, 1906, be,
and the same is hereby, repealed, excepted in so far as it
applies to Chinese and Korean children.

“ Resolved, That in accordance with Article 10, section
1662 of the school law of California, principals are hereby
directed to send all Chinese, Japanese and Koredn children
to the Oriental public school, situated on the south side of
Clay Street, between Powell and Mason, on and after Monday,
Octcber 15, 1908.”

Resolved, section 1, Children of all alien races who speak
the English language, in order to determine the proper grade
to which they may be entitled to be enrolled, must first be
examined as to their educational qualifications by the prin-
cipal of the school where the applications for enrollment shall
have been made.

Section 2. That no children of alien birth over the
ages of nine, ten, eleven, twelve, thirteen, fourteen, fifteen,
and sixteen years of age, shall be enroiled in any of the
first, second, third, fourth, fifth, sixth, seventh grades, res-
pectively.

Section 3. If said alien children shall be found deficient
in their ability to speak or deficient in the elements of the
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English language, or unable to attend the grades mentioned
in section 2 by reason of the restrictions mentioned therein,
such children shall be enrolled in special schools or in special
classes established exclusively for such children as and in
the manner the board of education shall deem proper and
most expedient.
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EXECUTIVE ORDER OF MARCH 14, 1907.

Whereas by the act entitled “ An aect to regulate the
immigration of aliens into the TUnited States,” approved
February 20, 1907, whenever the President is satisfied that
passports issued by any foreign government to its citizens
to go to any country other than the United States, or to
any insular possession of the United States or to the Canal
Zone, are being used for the purpose of enabling the holders
to come to the continental territory of the United States to
the detriment of labor conditions therein, it is made the duty
of the President to refuse to permit such citizens of the coun-
try issuing such passports to enter the continental territory
of the United States from such country or from such insular
possession or from the Canal Zone;

And whereas, upon sufficient evidence produced before me
by the Department of Commerce and Labor, I am satisfied
that passports issued by the Government of Japan to citizens
of that country or Korea, and who are laborers, skilled or un-
skilled, to go to Mexico, to Canada, and to Hawalii, are being
used for the purpose of enabling the holders thereof to come
to the continental territory of the United States, to the
detriment of labor conditions therein;

I hereby order that such citizens of Japan or Korea, to
wit, Japanese or Korean laborers, skilled and unskilled, who



24

have received passports to go to Mexico, Canada, or Hawaii,
and come therefrom, be refused permission to enter the con-
tinental territory of the United States.

It is further ordered that the Secretary of Commerce
and Labor be, and he hereby is, directed to take, through the
Bureau of Immigration and Naturalization, such measures
and to make and enforce such rules and regulations as may
be necessary to carry this order into effect.
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Rule 21. Japanese and Korean laborers.—The following
rule is promulgated for the purpose of giving effect to an
Executive order of the President issued on March 14, 1907,
reading:

Whereas, by the act entitled “ An act to regulate the
immigration of aliens into the United States.” approved
February 20, 1907 whenever the President is satisfied that
passports issued by any foreign government to its citizens
to go to any country other than the United States or to any
insular possession of the United States or to the Canal Zone,
are being used for the purpose of enabling the holders to
come to the continental territory of the United States tc the
detriment of labor conditions therein, it is made the duty of
the President to refuse to permit such citizens of the coun-
try issuing such passports to enter the continental territory
of the United States from such country or from such insular
possession or from the Canal Zone;

And Whereas, upon sufficient evidence produced before
me by the Department of Commerce and Labor, I am satisfied
that passports issued by the Government of Japan to citizens
of that country or Korea and who are laborers, skilled or un-
skilled, to go to Mexico, to Canada and to Hawaii, are being
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used for the purpose of enabling the holders thereof to come
to the continental territory of the United States to the detri-
ment of labor conditions therein;

I hereby order that such citizens of Japan or Korea, to
wit: Japanese or Korean laborers, skilled and unskilled, who
have received passports to go to Mexico, Canada or Hawalili,
and come therefrom be refused permission to enter the con-
tinental territory of the United States.

It is further ordered that the Secretary of Commerce and
Labor be, and he hereby is, directed to take, through the
Bureau of Immigration and Naturalization, such measures
and to make and enforce such rules and regulations as may
be necessary to carry this order into effect.

(a) Aliens from Japan and Korea are subject to the
general immigration laws.

(b) Every Japanese or Korean laborer, skilled or un-
skilled, applying for admission at a seaport or at a landborder
port of the United States and having in his possession a
passport issued by the Government of Japan, entitling him
to proceed only to Mexico, Canada, or Hawaii, shall be refused
admission.

(c¢) If a Japanese or Korean laborer applies for admis-
sion and presents no passport, it shall be presumed (1) that
he did not possess when he departed from Japan or Korea a
passport entitling him to come to the United States, and (2)
that he did possess at that time passport limited to Mexico,
Canada, or Hawail.

(d) If a Japanese or Korean alien applies for admission
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and presents a passport entitling him to enter the United
States or one which is not limited to Mexico, Canada, or
Hawaii, he shall be admitted, if it appears that he does not
belong to any of the classes of aliens excluded by the general
immigration laws.

(e) If a Japanese or Korean alien applies for admission
and presents a passport limited to Mexico, Canada, or Hawalii,
and claims that he is not a laborer, either skilled or unskilled,
reasonable proof of this ciaim shall be required in order to
permit him to enter the United States.

(f) When a Japanese or Korean alien is rejected as
being a skilled or unskilled laborer holding a passport limited
to Mexico, Canada, or Hawaii, he shall be allowed the right
of appeal to the Secretary of Commerce and Labor under the
same conditions as attach to aliens rejected under the general
immigration laws.

(g) If a Japanese or Korean skilled or unskilled laborer
is found in the continental territory of the United States
without having been duly admitted upon inspection, the pro-
cedure employed under the general immigration laws for the
arrest and hearing of aliens who have entered the United
States surreptitiously shall be observed to the end that the
right of such alien to be and remain in the United States may
be determined; and if it shall appear that such alien falls
within the class excluded by the foregoing Executive ordet,
and has entered the United States since the 14th of March,
1907, the said alien shall be deported according to the pro-
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vision of sections 20, 21 and 35 of the act of Congress ap-
proved February 20, 1907.

(h) In case any Japanese or Korean is detained or denied
admission by virtue of the foregoing Executive order, he
shall, in addition to being informed of his right of appeal to
the Secretary of Commerce and Labor, be advised that he
may communicate by telegraph or otherwise with any diplo-
matic or consular officer of his Government, and shall be
afforded opportunities for so doing.

(i) The officials of the Department charged with the
enforcement of the immigration laws are instructed that in
the execution of this rule scrupulous care shall be taken to
see that the courtesy and consideration which the Depart-
ment requires in the case of all foreigners, of whatever na-
tionality, are shown to those affected by this rule. All officers
of this Department are hereby warned that no discrimination
will be tolerated, and that those coming under this rule must
be shown every courtesy and consideration to which the ci-
tizens of most favored nations are entitled when they come
to the United States.

(}) For practical, administrative purposes, the term
“laborer, skilled and unskilled,” within the meaning of the
Executive order of March 14, 1907, shall be taken to refer
primarily to persons whose work is essentially physical, or
at least; manual, as farm laborers, street laborers, factory
hands, contractors’ men, stable men, freight handlers, steve-
dores, miners, and the like; and to persons whose work is
less physical, but still manual, and who may be highly skilled,
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as carpenters, stone masons, tile setters, painters, black-
smiths, mechanics, tailors, printers, and the like; but shall
not be taken to refer to persons whose work is neither dis-
tinctively manual nor mechanical, but rather professional,
artistic, mercantile, or clerical, as pharmacists, draftsmen,
photographers, designers, salesmen, bookkeepers, stenogra-
phers, copyists, and the like. The foregoing definition is
subject to change, and will not preclude the Secretary of
Commerce and Labor from deciding each individual case
which comes to him by way of appeal in accordance with
the particular facts and circumstances thereof,

(k) Passports presented by Japanese and Koreans shall
be plainly indorsed, indelible ink, by the officer admitting or
rejecting the applicant, in such a manner as to show the
fact and date of admission or rejection, the name of the
officer being signed to such indorsement; after which the pass-
port shall be returned to the person by whom presented.

Rule 4. Application of Immigration Act.—The vrovi-
sions of the Immigration Act apply to all aliens seeking to
enter the United States, except accredited officials of foreign
governments, their suites, families, and guests. The act also
prescribes the conditions of their admission to or execlusion
from the United States, or any waters, territory, or other
place subject to the jurisdiction thereof, except the Isthmian
Canal Zone. The act becomes effective when such aliens
arrive from any foreign country, or other place without the
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jurisdiction of the United States, or from the Canal Zone.
The provisions of the Immigration Act do not apply to aliens
who have once been duly admitted to the United States or
any waters, territory, or other place subject to the jurisdic-
tion thereof, passing back and forth between the insular pos-
sessions and the continental territory of the United States,
except aliens coming from the Canal Zone, and except Japa-
nese or Korean lahorers coming from Hawaii, with passports
limited to Hawaii, Mexico, or Canada. The admission of
aliens coming from the Canal Zone is governed by the regula-
tions applicable to aliens generally; the admission of Japa-
nese or Korean laborers to the continental territory of the
United States is governed by the provisions of the Executive
order of the President embodied in Rule 21 hereof.
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PRO-MEMORIA OF THE STATEMENT MADE BY COUNT
HAYASHI TO MR. O’BRIEN ON NOVEMBER 2, 1907.

In the first place it is important for me to confirm most
explicitly the declaration made by Viscount Aoki regarding
the absolutely personal character of his opinion expressed in
hiz interview with the President. He had no instruction
whatever on the subject from the Imperial Government. It
should be observed further that the three topics suggested by
the Viscount are found, if censidered in themselves, to be in
full accord with the views of the Imperial Government.
Reference to the Pacific Ocean as ““ international highway of
commerce ” is almost axiomatic and calls for no particular
comment here. The maintenance of the existing order of
thing on the Pacific has always formed a most prominent
feature in Japan’s settled foreign policy, and the absolute
absence of any aggressive design on her part upon the Philip-
pines has been reiterated on so many occasions that the
United States are, we trust, fully assured of our intention to
respect their territorial rights. As to the principle of the
territorial integrity and open door in China, suffice it to say,
that the same has been embodied as basic principle in no less
than three of Japan’s international compact.
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While the Imperial Government can thus give their un-
reserved endorcement to each of those topies in itself, they
are of the opinion that the proposed understanding between
the two nations is wholly uncalled for and ill-advised. When
the so-called gituation is reviewed with a sufficient degree
of candor and dispassion, it will be found to be nothing more
than the creation of the yellow press chicaneries. At least on
this side of the Ocean, the public have in general such implicit
confidence in the wisdom and good judgement of the United
States Government and people at large, that they do not have
the remotest idea of the two traditionally friendly nations
drifting to inevitable conflict in consequence of the present
situation. Under these circumstances, while all proper
efforts should be exerted for disabusing the public of the
imaginary situation, a great deal may safely be left to the
natural tendency of time to work out its own rectification.
In view of the above, the Imperial Government are inclined
to fear that the proposed conclusion of understanding he-
tween the two Governments, which will admit by implication
the existence of a situation of grave nature, will produce an
aggravating, rather than mollifying, effect upon the general
publie, especially when the understanding is to be formulated
solely on the basis of such self-evident topics as proposed,
leaving the immigration question wholly untouched. For it
is evident that rightly or wrongly this particular question is
regarded in general as the real source of all the trouble if
there is any at all, and consequently any international com-
pact that has the appearance of glossing over this fact, will
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doubtless be regarded more or less in the light of a mere
white-washing, and will, just to that extent, prove disappoint-
ing rather than reassuring.

At the same time, it must be observed in this connection
that a definitive settlement of the immigration question in
manner satisfactory to the two nations is, in the opinion of
the Japanese Government, entirely out of question, at least
under the existing circumstances. Undue importance appears
to be placed in the immigration question on both sides of
the Pacific. And while the existing state of the public temper
contini)es, it will be extremely inadvisable and even dangerous
to make any attempt at the settlement of the question. As
Your Execellency will no doubt recollect, we had a conversa-
tion on this particular point with Secretary Taft who ex-
pressed then as his opinion the advisahility of refraining
entirely for the present from taking any step in the matter
in view of the public attention being too much centralized in
this question. I concurred and do concur still in his opinion
and consider it an eminently wise policy to await the result
of the President’s executive ordinances of March 26th last
restricting the immigration of the Japanese labourers. In
the meantime, I am prepared to give full assurance that the
Imperial Government will in all good faith act up to their
adonted policy of stringently restricting the Japanese labourer
to go to the continental United States, which will no doubt
contribute, in an effective measure, to the attainment of the
end of the ordinances.

In conclusion, I desire to express our high appreciation
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of the solicitude, which President Roosevelt has always mani-
fested for strengthening the traditional good relations be-
tween Japan and the United States, and our full confidence
that his great influence will be effectively exerted for avert-

ing the creation of an embarrassing situation in consequence -

of some premature action on the part of the Congress.
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No. 1.
MR. O'BRIEN TO COUNT HAYASHI

American Embassy, Tokyo,
November 16, 1907.

Monsieur le Ministre:

We have, on two different occasions, discussed, in an
informal manner, the perplexing question as to Japanese
emigration to the United States, and at the last, on the 14th
instant, it was understood that I should be permitted to write
you the substance of what I made known verbally, together
with such additional considerations as present circumstances
would seem to justify.

I took the liberty of expressing a regret that Your Ex-
cellency’s Government naturally, perhaps, unmindful of what
might follow, had treated as a grievance the denial to a few
Japanese young persons equal school privileges in a single
city in the United States—a city then in a most pitiful and
unfortunate condition, morally and physically.

I do not at this time raise the question as to the abstract
right of the matter.

It is interesting, however, to recall that my Government
betrayed instant and anxious activity in dealing with the sub-
ject, with the sole purpose that no just cause for complaint
on the part of Your Excellency’s Government should pass
unnoticed.
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I may be permitted to add, with reference to the merits,
that it is entirely common, not only in the United States, but
in other countries as well, to entrust to the local authorities
the right to adjust the school attendance in such a manner as
will, in their judgment, effect the best results. Without pre-
suming to argue the question of power, it is pertinent to say
that the Federal Government is illy qualified for such an
undertaking, and that in the end the power will be continued
in the hands of local authorities.

I am informed that a case in hand may be found in the
island of Formosa, now owned or controlled by Your Excel-
leney’s own Government. A great majority of the inhabitants
of this Island are Chinese, and it is represented to me that
Japanese scholars are denied the privilege of attending the
public schools in conjunction with the Chinese children, and
are compelled either to occupy separate accommedations or to
occupy the same accommodations during the hours of the day
when the session of the Chinese school day has come to an
end.

We have already discussed the tendency, not only among
mixed populations in cities, but also among populations of a
like citizenship, to disagree, o disturb the peace, and some-
times to commit outrages. These unfortunate happenings
caunot be anticipated and, if only the authorities are prompt
and impartial, resulting losses and suffering must be tolerated
as incidents of natural social tendencies.

Apologizing for claiming Your Excellency’s attention in
reference to these well understood matters, I will pass to a
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phase of the subject vastly more far reaching and difficult.

The laboring population of my country, notably during
the later years, have become united in defense of what they
regard as their rights—conspicuous among which is that of
preventing, wherever possible, the incoming of further work-
men. Their energies are sometimes employed generally, and
sometimes locally, but all tending to the same end—to control
the hours of labor, the rate of wages, and the prevention of
further competition. These tendencies are born of a natural
necessity ; they have received the recognition of law, and the
wise administrators will be those who take note of these con-
ditions, and of the other fundamental law which we call that
of supply and demand.

Through an intelligent recognition of the principles in-
volved, a reasonable adjustment on the part of Government
may minimize force, suffering and fraternal strife. These
considerations are applicable not alone to the United States,
but they extend—indeed originated—in certain countries of
Kurope, and if, happily, the country of Your Exceilency has
thus far escaped, the reason will be found in the circumstance
that heretofore foreign workmen have found no temptation
to crave a share in your labor markets.

It is fortunate, no doubt, that each sovereign nation has
the acknowledged right to preserve for its own residents such
demands for human toil as varying conditions may furnish.

In order that no uncertainty or doubt should prevail be-
tween the country of Your Exceliency and mine, and to the
end that each might continue in the right to regulate labor
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conditions, the treaty between the United States and Japan
of November 22, 1894, in its Second Article, after providing
for reciprocal freedom of commerce and navigation, ended as
follows:

“It is, however, understood that the stipulations
contained in this and the preceding article do not in any
way affect the laws, ordinances and regulations with
regard to trade, the immigration of laborers, police and
public security, which are in force or which may here-
after be enacted in either of the two countries.”

During several years past, labor organizations in my
country,  and especially in the States along the Pacific Ocean,
have observed with growing concern the arrival of consider-
able numbers of Japanese emigrants, but the continued con-
gservatism of my Government, due to a friendly desire to
gratify the Government of Your Excellency, and in order to
extend, as far as possible, to reputable people the right of
domicile in our prosperous domain, hesitated to exercise its
reserved right, under the treaty in question.

The occurrences of a year ago in San Francisco were
promptly seized by organized labor as a fit time to demand
a cessation of further competition.

Your Excellency, not combating the right of my Govern-
ment to urge this course, nevertheless preferred, in your own
way, to enforce the restriction except as to those exceptional
persons whose condition and purpose would be a guarantee

that their advent would in no wise disturb labor conditions.
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It has been said that the objection to further Japanese
emigration found its source in racial differences. No doubt
the reasons are not limited to a single cause. In my own
judgment, it was because our treaty permitted the exercise
of that right, and because it was claimed that the incoming
Japanese work people had wage disturbing characteristics
very demoralizing to existing labor standards. No doubt a
like objection would have been made to emigration from any
other country with which our treaty rights were the same.

The question thereupon became the subject of considera-
tion between Your Excellency and my predecessor during the
early part of the current year.

At a conference held on February 23rd last, Your Excel-
lency was pleased to say to my predecessor that the Imperial
Government had no intention of canceling or modifying the
order then in force under which no passports were to be
granted to either skilled or unskilled Japanese laborers for
the mainland of the United States, other than settled agri-
culturalists, that is to say, farmers owing or having an in-
terest or share in their produce or crops, of which class not
more than 500 had emigrated during the preceding ten years.

The Imperial Government then believed that a strict ad-
herence on their part to the order in question, coupled with a
continuation of the existing practice of inserting in all labor
passports the destination of the laborers, would be sufficient
to make the new legislation of the United States work satis-
factorily, and obviate the necessity of adopting additional
measures. Unhappily, the just expectations of Your Excel-
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lency’s Government and of my Government have not resulted
in the manner hoped for.

It is the opinion of my Government that the great number
of Japanese coming to the Pacific Coast constitute a case of
emigration in mass, which is entirely different from that
ordinary and incidental travel and residence contemplated in
the treaty, and injurious to the working people of the Pacific
Coast, due to the lower standard of wages and cost of living
of the Japanese, which enables them to supplant the American
workmen.

I need not point out that Japan not only recognizes the
right to protect her own laboring people against competition
from foreign laborers, but in a late instance has shown such
activity to make exclusion effective as to leave no doubt of
her intention in the future. I have in mind the exclusion
of the Chinese, and the enacting of certain ordinances exclud-
ing foreign workmen from the interior, except on special
permit.

My Government is further of the opinion that the emigra-
ticn promoted by certain Japanese companies is, for the most
part, in violation of our emigration laws of February 20,
1907, applicable to all countries, which prohibits solicited or
assisted emigration. While technical proof under this head
is not of easy access, yet it is believed to be a fact, and will,
if the practice continues, be assumed in Congressional debate.

I am further advised that the number of Japanese coming
to the United States, instead of decreasing, has largely in-
creased—12,407 having arrived during the last twelve months,
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as against 6,454 during the preceding year; and that the
number of laborers coming in has increased. 1858 Japanese
laborers having passports for the Continental territory of
the United States were admitted during the six months end-
ing September 30th. Large numbers of alleged students have
landed, who immediately became laborers, gkilled or unskilled,
and it has been found that so-called students and petty trades-
men without capital, almost necessarily become laborers.

It is further stated that out of 790 laborers admitted for
transit through United States territory, 621 failed to con-
tinue their journey and remained in the United States. 214
Japanese laborers attempting to enter the country without
right have been deported, at a cost of over $20,000. All of
which, it is alleged, indicates that the administration of the
system voluntarily undertaken by Your Excellency’s Govern-
ment has been quite inadequate to secure the success of the
plan.

Information has also reached me that in the four months
from July 1st to November 1st instant, about 1550 labovers
have landed at the single city of Seattle, having taken passage
at the vorts of Nagasaki, Kobe and Yokohama. While
some of the number just given may have intended, in
good faith, to enter institutions of learning, and while, for
the most part, the entire number was of a better type than
those destined to Hawaii, yet, as explained above, the great
mass were, or soon became, laborers, to the exclusion of an
equal number of citizens and residents of the United States.

Your Excellency is not unmindful of the monetary dis-

43

turbances existing everywhere, but more especially in the
United States. During several years past, the demand for
labor has been extensive, and the products of the country,
finding a ready market, have been vast; but experience has
shown that, in the past, under like conditions the demand
for manufactured products, both at home and abroad, be-
comes promptly and greatly reduced, involving a curtailment
of activities, and an equally prompt reduction in the demand
for skilled and unskilled workmen.

The worst results in this direction are not yet fully under-
stood, but a short lapse of time will show a vastly decreased
demand for labor, and large numbers of workmen out of em-
ployment.

It will be impossible to estimate the period of the de-
pression. It therefore becomes of the highest importance
that the grave local situation should not be encumbered by
the advent of foreign laborers, and that such diminished work
as may be in progress shall be reserved to those already
residents of the country.

The foregoing considerations will naturally appeal to
Your Excellency, and I beg to assure you that they are the
subject of grave concern to my Government. It is for these
reasons that I am compelled to point out the necessity for
early and effective relief in respect to the further emigration
of Japanese people.

In the interview between you and my predecessor of

February 23rd last, already adverted to, in making reference
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to the sufficiency of the measures then in practice, and which
you assumed would show gratifying results, you added:
““If, on the contrary, that belief should not be realized
the Imperial Japanese Government will be prepared to
consider with the United States the question of a new
treaty.”

On January 31st last, you had an extended conference
with my predecessor, which was made a matter of record.
Mr. Wright urged that the most effective relief would be
found in a convention, in which our respective countries
should agree to prevent the immigration of laborers from
one to the other.

While Your Excellency did not reject the idea, you pre-
ferred to make a further trial of the plan then in force—to
be superseded by the more effective measure under discussion
in case the present plan should result in failure.

It is the opinicn of my Government that satisfactory
relief has not followed, and that, in the absence of a relief
more effective, Congressional action may well be expected.

You pointed out to Mr. Wright at the conference in ques-
tion, and more recently to me, that a treaty would lack
mutuality, since few, if any laborers, from my country would,
under any circumstances, emigrate to Japan. While, for the
moment, this would be true, it is likewise the case that few
International agreements, containing differing features, would
be found in each respect of precisely equal reciprocal ad-

vantage.
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An apt illustration of this truth may be found if we
scrutinize the present treaty between our two countries.

It should be gratifying to Your Excellency to observe the
sincere desire manifested by my Government in that instru-
ment, to withhold no right or privilege which you could
utilize, and none which had been granted, or might be granted,
to any other nation; and yet it was well understood that in
practical operation your country would derive far the greater
benefit.

Large numbers of your people, of ail classes, have found
a domicile in the United States greatly to their advantage,
and many in addition might be added, except that a due
regard on the part of my Government for its own existing
population, for the time being demands a more exclusive
policy.

I cannot subscribe to the doctrine that, as between two
friendly natioms, it is unreasonable or unfair for one, when
its economic conditions demand it, to ask that the laboring
population of the cther be withheld from its territory. My
Government has made this request. Our population of this
class is, for the time being, sufficiently great, and no measure
will be at once so satisfactory and effective as an agreement
that, for a period at least, there shall be no further immigra-
tion of working people.

i Your Excellency shall suggest that like resirictions
have not been imposed upon the inhabitants of other countries,
I reply that under other treaties the right of restriction was

not reserved, nor was the importance of this reservation then
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understood; but it is known to Your Excellency that under
the Congressional Act of February 20th of the current year,
a Commission was provided to take into consideration the
whole subject. No doubt a report will soon be forthcoming,
which will form a basis for such discussion and final action
as to Congress may seem best.

Permit me to apologize for so extended a discussion, but
the subject is of the highest importance to both our countries,
The time is also imminent, and legislation under existing
treaty rights is likely to follow, if we fail to heed unmistak-
able warnings. I am sure Your Excellency will pardon me
in suggesting that it will be of inestimable advantage to vour
country if, meantime, the existing unsettled and unsatisfac-
tory conditions shall, through a friendly and adequate under-
standing, be eliminated from consideration.

I avail myself of this oppertunity to renew to your Ex-
cellency the assurances ¢f my highest and most distinguished

consideration.
(Signed) T. J. O’Brien.

To His Excellency
Count Hayashi,
His Imperial Japanese Majesty’s
Minister for Foreign Affairs,
ete., ete., ete.
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No. 2.

MR. O’BRIEN TO COUNT HAYASHIL

American Embassy Tokyo,
November 26, 1907.

Monsieur le Ministre:—

I have lately received a communication from my Govern-
ment on the subject of Japanese emigration to the United
States. As you may be interested in knowing the precise
attitude of my Government, as expressed by the Secretary
of State, T have taken the liberty of making a memorandum
covering his views, and beg to enclose it herewith.

I avail myself of this opportunity of renewing to Your
Excellency the assurances of my highest and most distinguished
consideration. '

(Signed) T. J. O’Brien.

To His Excellency
Count Hayashi,
His Imperial Japanese Majesty’s
Minister for Foreign Affairs,
ete., ete., ete.
Enclosure:
Memorandum as Above Stated.
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MEMORANDUM.

That our desire for effective regulation of emigration
on the part of Japan does not represent in any way anti-
Japanese feeling, but merely a desire to prevent the effect
upon a large section of American laboring people of what
they regard as ruinous labor competiton, and to prevent fric-
tion and injury to the friendly relations between the people
of America and Japan; that it is purely an economic question,
and that the difficulty presented to us, and which we hcpe
the measures proposed will solve, is precisely the same which
England, the close ally of Japan, is experiencing in her co-
lonies of British Columbia, New Zealand and the Australian
Commonwealths, where the people take precisely the same
position as those of our own Pacific States; that we are led
to make suggestions on this subject more freely because we
have understood from the beginning that it was the policy
of Japan to turn the direction of Japanese emigration rather
towards the Continent of Asia than towards America, so
that, for different reasons, both countries have from the
beginning desired to accomplish the same result. Under-
standing that Japan is adverse at this time to making the
matter of emigration the subject of further conventional
agreement, although discouraged by the complete failure of
the administrative measures hitherto taken, still in deference
to the attitude of the Japanese Government, and believing

that there is no real divergence of policy in the premises,
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this Government invites Japan to join in fresh efforts to
meet the situation by frank and cordial co-operation, ex-
pressed in really effective administrative measures, which
alone, if promptly adopted and strictly enforced, may make
the alternative, legislation by Congress, unnecessary.

MEMORANDUM.

In order the more effectively to carry out the policy of
Japan in respect to the emigration of Japanese or Korean
laborers to the continental territory of the United States,
and to the Hawaiian Islands, it is suggested that the follow-
ing plan be put in operation:

First: Each Japanese or Korean subject who leaves his
country to be required by the Government of Japan to have
a passport, written on paper that is durable and distinctive,
bearing the date of the day of issue, signed by an official
who has been regularly appointed, (of whom there shall be
a number so limited as to make their signatures quickly and
readily recognized) and describing the person to whom it
is given, and his occupation, so fully as to make sure and
easy his identification as the person named therein.

Second: The announced policy of the Government of
Japan to be continued, of issuing no passports good for the
mainland of the United States to either skilled or unskilled
Japanese or Korean laborers, and in the future also without
exception to decline to issue such passports to all such as,
from desire or from the force of circumstances, it is likely
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will become *laborers on entering the United States, there
being made in advance a careful investigation into the eco-
nomic status after reaching the United States, of all appli-
cants for passports, which shall determine their classification
without regard to previous occupation.

Third: Not more than one thousand passports per year
to be issued by the Government of Japan to laborers other
than those possessing the economic status indicated above.

Fourih: Anyone who shall in future be granted a pass-
port as a non-lakorer, and who may, contrary to the pro-
visions of his passport, engage in manual labor within the
continental territoy of the United States or the Hawaiian
Islands, or anyone holding a passport as a laborer which
is not good for such American territory and who makes an
effort to enter or dces surreptiously enter such American
territory, to be considered by the Government of Japan to
have forfeited the rights given him by his passport.

Fifth: In order that laborers who are now, of right,
on the mainland of the United States or the Hawaiian Islands
may be protected, and in order to discriminate between such
and others who ave there in contravention of the provisions
of their passports, and to secure to the former the privilege
of returning after absence to such residence, the Government
of Japan to direct its Consular officers in such American
territory to maintain a register of all Japanese and Korean
laborers who are legally within their consular jurisdictions,
and during one year only, beginning on January 1, 1908, to
issue, on application, to each such laborer a certificate of
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registration, accompanied by a full translation in English,
written on paper that is durable and distinctive, and under
seal, visaed by the proper American official, and showing
the bearer’s name, sex, age, height, birthplace, the date and
place of entry into American territory, the number of pre-
vious passport and note of physical peculiarities and manners;
and, when necessary for the identification of Japanese or
Korean laborers, to cooperate with the appropriate American
authority in securing data. After one year from the first
of January, 1908, the Government of Japan to consider the
possession of such a certificate as is described above, the only
and indispensable evidence that a Japanese or Korean is en-
gaged in labor in the American territory concerned without
violation of his Government’s original passport. Provided,
however, that passports need not be replaced, in the Hawaiian
Islands, by certificates during one year immediately following
the arrival there of laborers who have received passports
within the specified limit of cne thousand annually.

Sixzth: In the enforcement of the purposes of its pass-
ports, and of the certificates described abcve, the Govern-
ment of Japan to co-operate with the Government of the
United States, and by such a system of surety or other plan
as may be considered advisable, to join in compelling the
steamship company concerned to carry back, without expense
to either Government, within three years after his arrival,
any Japanese of Korean who, in entering American territory
or engaging in labor therein, has acted in contravention of

the provisions of his emigration, or at any time and in any
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event when it is discovered that such person has violated
the conditions of his emigration, to share in the expense of No. 3.
returning such person equally with the Government of the

United States.

MR. O’'BRIEN TO COUNT HAYASHI.

American Embassy, Tokyo,

December 25, 1907.

Monsieur le Ministre:—

I have the honor to state that in the memorandum re-
garding certain suggested administrative measures, which I
handed to Your Excellency on November 27Tth last, the third
paragraph contained certain errors, due to fault in telegra-
phic transmission, and to reguest that Your Excellency be
so good as to cause it to be altered to read as follows:

“Three: Not more than 1000 passports good for
the Hawaiian Islands to be issued per year by the Gov-
ernment of Japan to laborers or to those possessing the
economic status indicated above.”

I avail mysel{ of thisz occasion to renew to Yocur Excel-
lency the assurances of myv highest and most distinguished
consideration.

(Signed) T. J. O’Brien.

To His Excellency
Count Hayashi,
His Imperial Japanese Majesty’s
Minister for 'Foreign Affairs,
ete., ete., ete.
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No. 4.

PRO-MEMORIA

HANDED TO MR. O’BRIEN BY COUNT HAYASHI
ON DECEMBER 30, 1907.

Although the Imperial Government, as has already been
explained, cannot enter into any fresh conventional agree-
ment regarding the emigration of Japanese laborers to the
United States, thev are willing to meet the situation to which
their attention has been called by the American Ambaszsador
by frank and cordial cooperation with a view to the adep-
tion of more effective administrative measures. They are not
prepared to admit without qualification, however, that the
administrative measures at present enforced by both Govern-
ments to prevent the emigration of Japanese laborers to
the American mainland has been so complete a failure as
the communications of the Ambassador would seem to indicate.
Their belief is that the partial failure of those measures to
secure the results hoped and expected has been due to cause
which, for the sake of convenience, may be divided into two
categories, first, those which are of a temporary nature; and,
second, those which with the experience gained, can be eli-
minated by the adoption-of more stringent precautions here-
after.

In the first category may be included the migraticn of
laborers from the Hawaiian Islands to the United States by
the way of British Columbia, and from Mexico to adjacent

55

American territory. The Imperial Government are confident
that it can be shown to the satisfaction of the American
Government that this movement was of an entirely temporary
nature, which was unanticipated at the time the present ad-
ministrative measures were adopted, but the continuation of
which under new arrangements now in contemplation and
soon to be adopted will be practically impossible,

The second category has reference to Japanese subjects
claiming to belong to the commercial and student classes to
whom passports to the American mainland have been given.
It has come to the knowledge of the Imperial Government
that in certain cases of this kind persons not entitled to the
privileges, that is to say, laborers in the guise of merchants
or students, have obtained passports. But in justice to the
officials charged with the duty of issuing such passports it
should be pointed out that in the beginning the enforcement
of administrative measures necessitating a great deal of care-
ful investigation rendered some mistakes both natural and
inevitable. The just conclusion is that these mistakes were
due to inexperience and most emphatically not to wilful dere-
liction of duty on the part of the officials concerned. The
Imperial Government are of opinion that with the experience
already gained the observance of their strict instructions in
the premises would be assured and causes for complaint re-
duced to a minimum, even under existing circumstances. But
in order to set at rest all possible doubt upon the subject they
are prepared to adopt additional precautionary measures which
will be explained in due course.



56

It seems appropriate in this connection to draw attention
to the fact that the number of Japanese laborers alleged to
have entered the United States in violation of existing ad-
ministrative measures appears to be exaggerated. It is not
meant by this to impugn the motives of the officials respon-
sible for these statements, presumably the Bureau of Im-
migration, but the official statistics clearly show that the
figures given are too high. As regards the statements regard-
ing immigration of laborers from British Columbia and Mexico
they are manifestly only estimates, and aside from the specific
cases of violation, which are comparatively few in number,
there is nothing to show that the other immigrants referred
to, even admitting the number given to be correct, should
properly be included in the prescribed class. The Imperial
Government have no desire, however, to take advantage of
mistakes of this kind, or to cite them as a reason for non
action. They quite agree that the situation calls for some
effective remedy in the interests of both countries. They call
attention to this phase of the subject because they feel assured
the American Government will agree with them that over-
statements of this nature, even when unintentional and made
in complete good faith, can have no other effect than further
to complicate the delicate and difficult situation which con-
fronts the two governments.

The following comments have reference to the matters
referred to in the memorandums enclosed with the American

Ambassador’s note of November 26th last.
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The Hawaiian Islands.

The immigration of Japanese laborers to the Islands of
Hawaii has hitherto been regulated in accordance with the
labor conditions actually prevailing in those islands. The
Planters’ Association from time to time informs the Japanese
Consul General of the actual condition of laborer on the
various plantations, and the latter communicates to the Japa-
nese Government the estimated number c¢f laborers who may
be needed. In response the Japanese Government grants
passports and permits orly up to the limit of such number.
This step, being in accord with the economic law of demand
and supply, has, generally speaking, proved successful. It
is a matter of common knowledge that American labor never
has been, and is not now employed in the sugar industry,
the predominant industry of the Islands, and consequently
the argument advanced in His Excellency the American Am-
bassador’s despatch dated November 16th last, based upon
the so-called ruincus competition of labor can hardly apply
so far as labor conditions there are concerned.

¥From these and other considerations basged upon funda-
mental differences existing between the Hawaiian Islands and
the mainland of the United States, economically, geographi-
cally and historically, the Japanese Government eairnestly
desire that the territory of the Hawaiian Islands be set out-
side the scope of the present discussion. It is by no means
their intention however to insist upon the permanent continua-
tion of the present system for those islands. On the contrary
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they will be prepared to take into careful consideration any
special condition which makes it desirable to take certain
measures with a view to regulate Japanese immigration into
such islands. Their only desire is that the question concern-
ing the Hawaiian Islands be separated from the question
under consideration.

SECTION 1.

There appears to be some misunderstanding regarding
the Japanese system of passports on the part of the American
authorities which an explanation of the processes pursued
may clear away. All passports issue originally from the
Foreign Office. They are not signed by the Minister for
Foreign Affairs, but bear the seal of his office. Passports
for intending emigrants are sent as required to the Governors
of the various prefectures. Such passports are consecutively
numbered and a list is kept of all which are issued. At
regular intervals reports are required from the prefectural
offices, all passports issued must therein be accounted for
and every passport not used must be returned. Upon the
arrival of the emigrant at the port of embarkation he is
again examined by the local authorities on land and ship-
board. If everything is found to be in order his passport
is vised, the date of his departure being stamped upon the
document with a perforating stamp. These various exami-
nations, verifications and other precautionary measures, ail
of which are scrupulously observed, render the misuse of
passports extremely difficult. Additional precautionary
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measures may, however, be taken if it is found upon exa-
mination that they are practically applicable.

SEctioN II.

The Japanese Government are determined to continue
their announced policy of issuing no passports good for the
mainland of the United States to either skilled or unskilled
Japanese or Korean laborers except those who have previously
resided in the United States, and the parents, wives and
children of Japanese residents in America. It is understood,
however, that it is their intenticn to continue to grant pass-
ports to settled agriculturists, i e. farmers owing or having
an interest or share in the produce or crops of agricultural
lands under the same measure of control as made known to
M. O’Brien’s predecessor on May 26th last. As for the latter
part of Section II, i. e. the proposal to decline to issue such
passports to all such persons as are likely to become laborers
on entering the United States, the Japanese Government have
decided and have already instructed the local authorities to
make the strictest and most minute investigations in each
case of application for a passport by students or merchants
or persons belonging to other classes than laborers. The
Japanese Government are confident that under the renewed
instructions no further cases of frauds on the part of la-
borers will be possible.

SectioN IIL

As this section relates exclusively to the Hawaiian Is-
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lands, it is proposed to set aside its consideration apart
from the questions herein considered.

SecTtiIoN IV.

As His Excellency the American Ambassador is doubtless
aware, the context of the passports issued by the Japanese
Government consists of an expression of the desire that the
bearers, subjects of His Majesty the Emperor of Japan, shall
be accorded proper protection in the foreign countries through
which they may pass or where they may stay. This is a
general right guaranteed to Japanese subjects by existing
treaty stipulations. It is a right upon which all governments
are wont to insist as regards their subjects or citizens abroad
even where the latter are accused of violations of the law.
The domestic control and restriction of emigration are purely
administrative funections, and confer no power upon the Japa-
nese Government to agree in advance that the evasion of
such control and restriction at home, or the violation of si-
milar laws or regulations abroad, shall deprive the culprit
of the protection guaranteed to him by treaty.

SECTION V & VI

1. The Japanese Consulate-General in New York has
seventeen states and one distriet within its consular district,
the Consulate at Chicago has twenty states and one district;
the Consulate-General at San Francisco has four states and
two districts, while the Consulate at Seattle has six states
in its district. Most of these states and districts extend
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over several hundred miles, and Japanese residents in the
United States, more than one hundred thousand in number,
are scattered over these great areas. The Japanese Consuls
can have no exact knowledge as to the whereabouts of these
Japanese residents or means of communicating with them
all.  The result will be that with the suggested system of
registry, most, if not all, of these residents will find them-
selves after one year from January, 1, 1908, unqgualified to
remain legally in the United States and may be dealt with
accordingly, without the least fault on their part.

2. In order to compel a steamship company to carry
back, without expense to the Japanese Government, any Japa-
nese or Korean subject who may have acted in contraven-
tion of any regulations, possibly it may be months or years
after the alleged offence is said to have occurred, legislation
will be necessary. The Japanese Government can entertain no
hope that such legislation, if submitted to the Diet, will .
receive its approval.

3. The suggestions made by the American Government
under Section V & VI would appear therefore wholly im-
practicable if not entirely imposcible, to say nothing of the
indignity and humiliation to which Japanese residents in the
United States would be liahle at any moment. The J apanese
Government are afraid morecver that if those Japanese who
have entered the United States and are peacefully earning
their livelihoced were to be subjected to the same rigorous
measures of personal examination, and vexatious identifica-
tion as on the occasion of entry, an almost intolerable amount
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of injustice and humiliation would be inflicted upon Japanese
residents other than laborers. A number of unfortunate
instances in the past where Japanese gentlemen and some-
times even members of the Embassy have been the victims
of wholly unwarrantable treatment at the hands of the
American immigration officials justifies this apprehension on
the part of the Japanese Government. It is therefore highly
desirable that any rigorous measures of restriction to the
immigration of Japanese labor shall stop on the landing of
the passenger, replying upon the effective measures of Japa-

nese administration for the prevention of frauds.
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No. 5.

COUNT HAYASHI TO MR. O’BRIEN.

Foreign Office, Tokyo,
December 31, 1907.

Monsieur I’Ambassadeur:

I have the honor to acknowledge the receipt of Your Ex-
cellency’s communications and their enclosures, regarding the
question of Japanese emigration to the United States, dated,
respectively, the 16th and 26th ultimo, and the 25th instant;
and, in conformity with the promise made at our interview
on yesterday, I beg to transmit herewith a memorandum
embodying the views of the Imperial Government upon the
subject.

I avail myself of this occasion to renew to Your Excel-
lency the assurance of my highest and most distinguished

consideration.

(Signed) Count Hayashi,
Minister for Foreign Affairs.

His Excellency
Thomas J. O’Brien,
American Ambassador,
etc., etc., ete.
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MEMORANDUM.

The personal conference which took place at the Foreign
Office on the 30th instant having placed His Excellency the
American Ambassador in possession of the views of the Im-
perial Government upon the question of Japanese emigration
to the United States, and having, it is hoped, demonstrated
to His Excellency their earnest wish to arrive at a mutually
satisfactory understanding, the moment seems opportune for
more detailed comment upon the Ambassador’s communica-
tions relating to the subject than was possible upon that occa-
sion, as well as for a formal statement of the measures which
the Imperial Government are prepared to adopt in order
effectively to meet the situation.

It affords Count Hayashi sincere pleasure to express at
the outset his appreciation of the genuinely friendly and con-
ciliatory spirit which is so conspicuously present in the Am-
bassador’s official and personal utterances regarding this
subject. The importance His Excellency naturally attaches
to the reasons which prompt the American Government to
desire the removal of what is deemed to be a possible cause
of grave economic embarrassment has manifestly not led him
to lose sight of the countervailing difficulties with which the
Imperial Government have to contend. Fully realizing as
they do the weighty character of the considerations which
influence the opinions of the American Government, the Im-

perial Government are gratified to perceive in the views ex-
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pressed by the Ambassador on behalf of his Government
reciprocal recognition of the delicate and difficult nature of
the problem which confronts Japan. Count Hayashi is con-
fident that he does not err in believing that this mutual ac-
knowledgment of the difficulties to be overcome on both sides
will aid materially in reaching a satisfactory settlement of the
matters at issue.

Count Hayashi has noted with interest the Ambassador’s
remarks in the letter of November 16th concerning several of
the collateral issues connected with the question under con-
sideration, and craves indulgence for some allusion thereto.
For example, as regards the San Francisco school question,
the attitude of the Imperial Government may be briefly
summed up in the statement that they had no desire to secure
special or unusual privileges for children of Japanese parent-
age, but only the privileges voluntarily and without question
generally accorded to other children of alien parentage.
Those privileges they were convinced were assured to them
by the letter and spirit of the Treaty, and while it was far
from their intention to raise any question, which either on
account of the relations existing between the Federal and
State and municipal governments in the United States, or
because of the condition of affairs then prevailing at San
Francisco, could prove a source of embarrassmient to the
Gevernment at Washington, they adopted the ounly course
which appeared to be open to them and to be justified by
precedent. The Ambassador is apparently inclined to the
belief that this incident has an important bearing upon the
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agitation regarding Japanese immigration. To that view
there is no objection to be urged if the incident is regarded
as a phase merely of that agitation, but not, if it is to be con-
sidered as a cause thereof. Unfortunately the agitation
hostile to Japanese immigration, and in fact to Japanese
interests generally, had been set on foot and had gained con-
siderable headway at San Francisco and elsewhere in Cali-
fornia long before the school question was raised. Happily
then, as always, the Imperial Government found the Federal
Government prompt and active in applying measures of relief
dictated by the traditional American policy of justice and
right dealing, and the incident was duly closed. It is alluded
to here somewhat at length, not because of its intrinsic im-
portance, but for the purnose merely of emphasizing its
symptomatic character, and on account, moreover, of the Am-
bassador’s remarks concerning alien attendance in Japanese
schools, in particular those in Formosa. It should be ex-
plained that in the latter case the practice followed,,so far
from being an example of discrimination, was adopted entirely
out of censideration for the wishes of Chinese parents. Chi-
nese children may attend the Japanese schools if the parents
so desire, but the majority of the latter prefer education
according to Chinese methods, and accordingly the two sys-
tems are maintained side by side. The schools of the Empire
itself are open to all aliens and the large number of foreign
students in attendance in public institutions of learning bears

witness to the liberality with which this privilege is accorded.

67

The phase of the subject which the Ambassador aptly
describes as vastly more far reaching and difficult than the
foregoing, namely, the question of labor conditions in America,
is one of such purely domestic concern that any expression of
opinion on Count Hayashi’s part, no matter how innocently
intended, might seem out of place. The Imperial Government
recognize as a matter of course the right of the American
Government to regulate such matters in the manner best
calculated to promote American interests. They are confident,
however, that the Government at Washington, while acting
upon this principle, will deal with the situation to which the
Ambassador refers in the same liberal and enlightened spirit
which has been such a marked characteristic of American
intercourse with Japan. Whether that situation is sporadic
rather than general; and whether, so far as Japan is con-
cerned, it demands a special remedy which, even though it
has technical sancticn, cannot fail to be regarded as detracting
from the parity of intercourse so essential to the genuine
cordialﬁy of international relations, are matters concerning
which Count Hayashi would prefer to express no opinion.
It is sufficient for the purpose which bhoth Governinents have
in view to assure the Ambassador that the Imperial Tovern-
ment, appreeiating the manifest intention of his communica-
tions and of the views of his Government as explained therein,
are desirous by frank and cordial cocperation to reach an
understanding which will eliminate all the diflficulties of the
present situation.

Count Hayashi has already had the honor personally to
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explaih to the Ambassador several of the other matters
touched upon in his communications. For the sake of the
record the salient features of those explanations may be briefly
recapitulated. The most important point had reference to the
belief evidently entertained by the American authorities that
existing administrative regulations have proved inadequate
for the regulation of the influx of Japanese laborers to the
American mainland. As Count Hayashi stated, the Imperial
Government are not prepared to admit without qualification
that this view is entirely correct. They believe that the
partial failure of the measures in question to accomplish the
results hoped and expected has been due partly to causes of
a temporary nature, the recurrence of which will be rendered
extremely improbable in the future; and partly to causes
which the measures which they are willing to adopt will
wholly remove.

Count Fayashi also drew the Ambassador’s attention to
what appeared to him to be some inaccuracy in the figures
reported by the American immigration authorities. To
illustrate, it is stated that the number of Japanese coming to
the United States, instead of decreasing, has largely increased,
12,407 having arrived during the last twelve months, as
against 6,454 during the preceding vear, and that the number
of laborers coming in has increased, 1858 Japanese laborers
having passports for the continental territory of the United
States having been admitted during the six months ending
September 30th.

As regards the first of these statements it may be noted

69

that the official Japanese statistics show that the total number
of passports issued to persons of all classes proceeding to
American territory in 1906 was 19,888, of whom 14,726 went
to the Hawaiian Islands, and 5,162 to the mainland the latter
number including all persons in transit to other countries. In
1907, from January to October, inclusive, the total number
was 15,168, of whom 10,732 went to the Hawalian Islands and
4,436 to the mainland. Of the latter 3,684 belonged to the non-
laboring classes and 752 were laborers, either persons return-
ing to the United States, the members of the families of
laborers already vresident there, or agricultural settlers.
Count Hayashi is at a loss to account for the discrepancies
thus disclosed, but believes it may confidently be stated that
the number of passporte alleged to have been granted to la-
borers emigrating to the mainland in 1907 cannot possibly
he correct. 1t iz true that it has come to the knowledge of
the Japanese Government that some laborers in the guise of
merchants or students have cbtained passports to the American
mainland, but making reasonable allowance for cases of that
description the total number must fall far short of that re-
ported to the Ambassador.

Count Hayashi desires it to be well understood, however,
that the Imperial Government have no wish teo take ad-
vantage of mistakes of this character or to cite them as a
reason for non action. They quite agree that the situation
calls for some remedy in the interests of both countries, and
only call attention to this phase of the subject because they
feel assured that the American Governmet will agree with
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them that over-statements of this kind, even when uninten-
tional and made in complete good faith, can have no other
effect than further to complicate and embarrass their joint
efforts to reach a reasonable and adequate understanding.

The Ambassador states in his communication of Novem-
ber 16th that it is the opinion of his Government that,

“The great number of Japanese coming to the Pacific
Coast constitutes a case of emigration in mass, which
is entirely different from that of ordinary and incidental
travel and residence contemplated in the treaty, and in-
jurious to the working people of the Pacific Coast, due
to the lower standard of wages and cost of living of the
Japanese, which enables them to supplant the American
workman.”

To this statement His Excellency adds the following
comment,

“T need not point out that Japan not only recognizes
the right to protect her own laboring people against com-
petition from foreign laborers, but in a late instance
has shown such activity to make exclusion effective as
to leave no doubt of her intention in the future. I have
in mind the exclusion of the Chinese, and the enacting
of certain ordinances excluding foreign workmen from
the interior, except on special pérmit.”

These paragraphs are quoted in juxtaposition because it
appears to Count Hayashi, with all deference to the views
expressed, that the premise contained in the one hardly bears
out the conclusion implied in the other. As a matter of fact,
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the ordinance referred to in the latter paragraph concerns
only laborers from, non-treaty States, or States which do
not concede to Japanese subjects the privilege freely to go
and carry on their avocations outside of certain specified
treaty limits. It in no way implies the adoption of a policy
of exclusion regarding labor generally, or, in fact, regarding
labor from the countries in question when the formalities
required by law are observed. The large number of Chinese
laborers of all classes in Japan, among them nearly nine
thousand in the Island of Formosa alone, who go there an-
nually under the terms of the Ordinance, is proof of the fact
that a policy of exclusion is not enforced against Chinese
labor in the Empire.

Count Hayashi confesses to a certain degree of hesitancy
in recurring to the paragraph first quoted, as it comes within
the category of matters of domestic concern about which, as
stated in another place, he would prefer to refrain from
comment. The mention of the subject in the particular con-
nection in which it appears will, he trusts, be regarded as
sufficient warrant for mentioning certain refiections which
suggest themselves. It is naturally a matter of sincere regret
to him that the American Government should entertain the
views expressed. The interests which Japan and the United
States have in common, their geographic neighborhood, the
tempting opportunities which the as yet only partly deve-
loped natural resources of the Pacific Coast offer to all forms
of legitimate enterprise, and the scarcity of labor would seem,

a priori, ta render Japanese immigration welcome. As a
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matter of fact that immigration has never, at its greatest
flood, equalied in one year the number of immigrants who
frequently enter in one day at the port of New York, and
Count Hayashi believes it may be stated without fear of au-
thoritative contradiction that among the latter will be found
a much larger number of persons whose standard of living
and of wages is no higher than, or even so high as that of
an equal number of Japanese from the same class of life.
Nor, in Count Hayashi’s opinion, has it ever been clearly
shown that the presence of Japanese in large number upon
the Pacific Coast has lowered those standards for the American
workman. The wages of the latter are nowhere higher than
there, and the rates have steadily increased during the years
when the influx of Japanese laborers was greatest. The latter
have themselves profited by securing the highest obtainable
payment for the forms of labor in which they are engaged.
In fact it is one of the peculiar ironies of the situation that
while they have been charged, on the one hand, with injuring
the American workman by competition with which he cannot
cope, they have been persistently accused, on the other, of
greed in demanding the highest market rates for their labor.
These are, however, details upon which it serves no use-
ful purpose to dilate. The immediate object which the Im-
perial Government have in view is to overcome the practical
difficulties of the situation by meeting the wishes of the
American Government so far as it can be done with due
regard for Japan’s interests and the dignity of the State.
It was for this purpose that Count Hayashi had the honor
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vesterday frankly to explain the views of the Imperial Gov-
ernment both verbally and in the form of the notes pro-
memoria handed to His Excellency the Ambassador.

By way of recapitulation and of additional explanation
Count Hayashi now begs to present, for the information of
the American Government, the following summary of the
views of the Imperial Government and of the measures they
are prepared to take.

1. The Imperial Government are determined to continue
their announced policy of issuing no passports good for the
American mainland to either skilled or unskilled Japanese
laborers, except to those who have previously resided in the
United States, or the parents, wives or children of Japanese
residernts.

2. They intend, however, to continue to grant passports
to settled agriculturists. As was made known to the pre-
decessor of His Excellency the Ambassador on the 26th of
May last the Japanese Government have exercised with re-
fererice to those perscns very careful and rigorous super-
vision and restriction. The privilege has only been granted
to bona fide agriculturists intending to settle in certain speci-
fied localities. In order to avoid all possible subterfuge the
central administration will continue rigidly to apply the pre-
cautionary measures set forth in the explanatory memorandum
of May 26th.

3. The Imperial Government have formulated instructions
to local Governors that in every case of application for a
passport to the United States by a student, merchant, tourist
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or the like, thorough investigation must be made to deter-
mine whether the applicant is not likely to become a laborer
after reaching the United States. A material and indispen-
sable part of this investigation relates to the financial status
of the applicant. If he is not rich enough in his own right
to assure the permanence of his status as a student, mer-
chant or tourist, surety will be required of his family or
special patron in the case of a student, or of his firm or
company in the case of a merchant or mercantile employé,
guarantecing the payment of expenses and a monthly allo-
wance of say 40 yen; and, in the case of tourists, the pay-
ment of sufficient travelling expenses. The passport applied
for will only be issued after this surety has been given. As
a further precaution in the case of students no such passports
will be issued except to students who have passed through
the middle schools.

4. So far as concerns the Hawailan Islands, which it is
proposed to set aside from the scope of the questions under
consideration, it is the present intention of the Imperial
Government experimentally to stop all emigration to those
Islands for some time to come except in isolated cases of
returning emigrants and of the parents, wives and children
of those already resident in the Islands.

5. The Imperial Government intend to take meagsures
regarding the emigration of Japanese laborers to foreign
territory adjacent to the United States, which, in their opinion,
will effectually remove all cause for complaint on that account.

Count Hayashi sincerely trusts that His Excellency the
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Ambassador and his Government will find in the foregoing
recapitulation ample evidence of the desire and the intention
of the Imperial Government to adopt administrative measures
of regulation and control which will effectually meet the re-
quirements of the situation.
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No. 6.
MR. O’BRIEN TO COUNT HAYASHI.

American Embassy, Tokyo,
January 25, 1908.

Monsieur le Ministre:

Referring to your note of December 31st last, embodying
your views on the subject of certain rules for the regulation
and restriction of emigration, I beg to advise you that your
suggestions have been brought to the attention of the Govern-
ment of the United States, and I am now instructed to give
you the following observations in reply.

The Government of the United States has received a
telegraphic summary of His Excellency the Minister for
Foreign Affairs’ two memoranda, and is very sensible of
the spirit of mutual helpfulness and frank and covrdial co-
operation in which the Imperial Japanese Government has
received and commented upon the administrative measures
which in November last the United States ventured to suggest,
in the same spirit and in hope of the speedy accomplishment,
in the manner most agreeable to Japan, of a result equally
recognized by the two Governments as essential to their best
interests.

Feeling justified in the assumption that the measures
contemplated, when reduced to definite and detailed form
and placed in actual operation, will cover the ground of the
first three of the suggestions submitted, it is still impossible
for the United States to lay aside the conviction that an
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application in principle of some measures such as the fourth
and fifth measures suggested, would contribute to the practi-
cal effectiveness of the others and to the enforcement in
this country of the Japanese Government’s .own passport
system, to which object alone have been addressed the steps
hitherto taken.

It is quite evident that the meaning of these two sug-
gestions should be taken conjointly, and entire confidence is
felt that upon further sympathetic examination of the subject
the Imperial Government will find it possible to concur in
the substance of these suggestions, or to devise alternative
measures designed to aid in attaining the ends which they
were intended to subserve.

With regard to the fourth suggestion, it has never for
one moment been contemplated that the holder of a passport
should be deprived of any of his general rights thereunder,
but only that the passport under the circumstances mentioned
should not suffice to enable him to remain in American terri-
tory in violation of the conditions of emigration originally
imposed by his own Government; that is to say, that suc-
cessful evasion of the limitations imposed by the Government
of Japan upon its own subjects should not be held to create
a right to be relieved from those limitations.

With regard to the fifth suggestion, there is evidently
a misunderstanding, for the need of identification therein
contemplated as a matter of course exists only in the case
of those who are engaged in manual labor, and in no case

would a non-laboring Japanese be concerned. The Govern-
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ment of the United States, however, does not wish to press
any of the ideas contained in the fifth suggestion to an extent
not agreeable to the Government of Japan. The Government
of the United States entertains the hope, however, that the
Imperial Japanese Government will take satisfaction in pro-
viding in its own way for some such systematic preservation
of data as to its subjects coming to the United States with
the permission of their own Government, as may enable the
two Governments acting in harmony to prevent violation of
the limits fixed by the Government of Japan upon emigration.
The Government of the United States is now calling upon
its citizens in all foreign countries to register at the United
States Consulates in the districts where they reside, and has
authorized its consuls to issue to them certificates of registra-
tion which are designed to be used by the citizens registered
as readily producable evidence of their status and treaty
rights. (See Executive Order April 8, 1907, amending para-
graph 172 Consular Regulations, and Department’s circular
April 19, 1907). The fact that it has been found expedient
and unobjectionable to apply such a pelicy to American citizens
was in mind when the fifth suggestion was made. It may
well be that the United States will find necessary for the
enforcement of the numerous provisions of its immigration
laws which there are frequent attempts to violate on the part
of immigrants from all parts of the world to adopt more
stringent general provisions for the purpose of enabling
American Governmental officers to ascertain what aliens are
lawfully and what aliens are unlawfully within American
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territory. In that event, the Government of the United States
will expect to proceed in entire harmony in every case with
the Government of the country of his origin. In the mean-
time, however, the Government of the United States will be
much gratified if the Imperial Japanese Government will give
the subject its serious consideration.

With regard to the sixth suggestion, the United States
is easily able to impose upon companies whose steamships
touch American ports the duty of returning at any time
within three years aliens who enter American territory in
violation of American law. By existing agreement, this
duty is assumed also by British lines to Canada. The Gov-
ernment of the United States hopes that the Imperial Japa-
nese Government upon reexamining the technical legal bear-
ings of this question may, after all, find it possible either
to induce the Japanese steamship companies to join in such
agreements, or else may discover administrative means to
obtain the co-operation of the companies.

As to the discrepancies discovered between the Japanese
and American statistics, the Government of the United States
can only say that its official statistics have been most care-
fully compiled from the manifests of incoming vessels, and
from actual account of arriving emigrants and their pass-
ports, and that these bear certainly every internal evidence
of correctness. Under these circumstances, there would seem
to be some ground for the fear that fraud on no inconsiderable
scale may have been practiced by unscrupulous persons upon
the passport system of the Imperial Japanese Government.
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I take pleasure in handing you herewith a copy of the
Executive Order of April 8, 1907, referred to on the third
page of this note.

In addition to my note of this date, I am desired to
earnestly suggest for your approval and adoption certain
supplementary measures which it is believed will, when ad-
ministered in conjunction with those proposed by you, make
still more effective the policy of the Japanese Government
in respect to the subject under discussion.

I avail myself of this opportunity to renew to Your
Excellency the assurances of my highest and most dis-

tinguished consideration.
(Signed) T. J. O’Brien.

To His Excellency,
Count Hayashi,
His Imperial Japanese Majesty's
Minister for Foreign Affairs,
ete., etc., ete.

RULE 21 J.

(J) For practical, administrative purposes, the term
“laborer, skilled and unskilled,” within the meaning of the
Executive Order of March 14, 1907, shall be taken to refer
primarily to persons whose work is essentially physical, or,
at least, manual, as farm laborers, street laborers, factory
hands, contractor’s men, stable men, freight handlers, steve-
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dores, miners, and the like; and to persons whose work is
less physical, but still manual, and who may be highly skilled,
as carpenters, stone masons, tile setters, painters, black-smiths,
mechanics, tailors, printers, and the like; but shall not be
taken to refer to persons whose work is neither distinctively
manual nor mechanical, but rather professional, artistic,
mercantile, or clerical, as pharmacists, draftsmen, photogra-
phers, designers, salesmen, bookkeepers, stenographers, copy-
ists, and the like. The foregoing definition is subject to
change, and will not preclude the Secretary of Commerce and
Labor from deciding each individual case which comes to
him by way of appeal in accordance with the particular facts
and circumstances thereof.

SUPPLEMENTARY MEASURES.

Supplementary measures referred to in my note of this
date for the more effective restriction of emigration, and
which, it is sincerely believed, will effect more satisfactory
results.

First: Passports to be exact and specific and issued
with the greatest care to prevent forgery and false per-
sonation.

Second: The issuance of passports to laborers who have
formerly been in American territory or to the parents, wives
or children of laborers already there, to be carefully safe-
guarded and limited; otherwise, abuses are, it is feared,
certain.
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Third: With reference to settled agriculturists the gist
of the precautionary measures to be taken is noted, and it is
understood that a settled agriculturist is a small farmer-
capitalist, and not merely a farm laborer paid under con-
tract out of the produce of his agricultural work, and that
with this criterion a reasonable number of passports only
to be issued to persons of such economic status. It is to be
observed that unless the alleged character of farmer is ac-
companied with actual title to land it is quite likely to be
merely a cover for a violation of our Contract-Labor Laws,
and this should be specifically guarded against.

Fourth: 1Tt is quite important, also, that the Japanese
Government’s definition of laborer be conformable to our
own. For illustration from December 27th to January 10th,
there arrived at Pacific ports 118 Japanese who were laborers
according to our rules, but who had obtained passports other-
wise than as laborers. During that period only 4 arrived
with passports as laborers.

Fifth: That the number of passports issued to laborers
destined to Hawaii be restricted to 1,000 per year, unless
otherwise consented to by the President of the United States.

Touching the first suggestion, an illustration of what is
meant may be found in the passports issued to American
citizens, upon each of which will be found a complete des-
cription of the person, together with his signature and that
of the official who issues it. To be still more effective, the

reading of each passport should be both in Japanese and in
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English, and should have plainly written upon it the destina-
tion of the holder, the conditions upon which it is granted
him, and his limitations in respect to employment.
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No. 7.
COUNT HAYASHI TO MR. OBRIEN.

Department of Foreign Affairs, Tokyo,
February 18, 1908.

Monsieur I’Ambassadeur,

I have the honour to acknowledge the receipt of Your
Excellency’s note of the 25th ultimo, with its enclosures, in
reply to mine of the 31st of December with reference to
the regulation of Japanese emigration to the United States.

It is especially gratifying to me to learn that Your
Excellency’s Government find in the views expressed and the
proposals made in my communications evidences of a spirit
of mutual helpfulness and of frank and cordial co-operation,
because it shows that T have made clear the belief entertained
by my Government that the only satisfactory method of ad-
justing the matters under consideration is by adherence to
a policy of mutual accord and accommodation. It is an addi-
tional reason for sincere gratification to observe in the note
under reply such signal proof of the concurrence of Your
Excellency’s Government in this opinion and of their desire
to reach a solution of the problem with which we are dealing
in accordance with a principle of action which commends
itself so strongly to the Imperial Government.

I have the honour to transmit herewith a memorandum
embodying observations suggested by Your Excellency’s note
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and its enclosures, and sincerely trust that Your Excellency
will find therein fresh evidence of the desire of the Imperial
Government to respond to the wishes of the Government of
the United States so far as is compatible with due regard
for the interests in their charge.

I avail myself of this occasion to renew to Your Excel-
lency, Monsieur ’Ambassadeur, the assurances of my highest
and most distinguished consideration.

(Signed) Count Hayashi,
Minister for Foreign Affairs.

His Excellency
Thomas J. O’Brien,
Ambassador Extraordinary and Plenipotentiary
of the United States of America.

MEMORANDUM.

In the memorandum accompanying Count Hayashi’s note
of December 31st, he outlined the additional administrative
measures for the regulation and control of emigration which
the Imperial Government are prepared to enforce. The ne-
cessary steps are being taken to put those measures into
effective operation, and Count Hayashi is confident that they
will be found to cover the ground of the first three of the
suggestions made in the memorandum transmitted with the
Ambassador’s note of November 26th. In the meantime, as
His Excellency is aware, the Imperial Government have an-
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ticipated the enforcement of these additional measures by
strictly limiting emigration to the American mainland and
by suspending for the time being fresh emigration to the
Hawaiian Islands.

So far as concerns the fourth and fifth suggestions em-
bodied in the Ambassador’s memorandum above cited, the
Imperial Government still find it impracticable to agree to
the adoption in their entirety of the measures therein pro-
posed.

There seems to be some misapprehension on the part of
the American Government regarding the Japanese passport
system, arising apparently from the belief that the passports
themselves contain conditions the violation of which would
justify the infliction of a penalty. This is not, however,
the case. Passports are issued in all cases under fixed limi-
tations, that is to say, only to persons possessing certain special
qualifications, which must be proved to the satisfaction of
the responsible authorities, who are instructed to exercise
the most careful scrutiny, and who, by aid of the new ad-
ministrative measures, will have an additional and it is hoped
more effective means of determining the actual status of
applicants. But while by these means it may be confidently
expected that the number of evasions will be reduced to a
minimum, the passports themselves contain no conditions for
the violation of which the Imperial Government can inflict
a penalty after the offender has passed beyond their jurisdic-
tion. But even if it were possible to exact such a penalty
there are cases where its imposition might amount to a posi-
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tive injustice. It may happen, for example, that the bearer
of a student’s or merchant’s passport, obtained in good faith,
may be reduced through some unanticipated misfortune to
the necessity of manual labor.

Moreover there is another class of cases, also, in con-
nection with which a declaration of that kind might create
embarrassment. This includes a large number of Japanese
laborers in the United States with passports for the Hawaiian
Islands, British Columbia and Mexico who entered prior to
the promulgation of the executive order of March 14, 1307.
It is quite apparent that the suggestion in the Ambassador’s
memorandum was not intended to be retroactive and conse-
quently has no reference to cases of this kind. But from
circumstances which have occurred since the issuance of the
order and from the greatly exaggerated statements which
continue to appear in the public press concerning the number
of surreptitious entries alleged to have taken place since then,
it is evident that serious confusion has arisen vetween those
laborers who violated no law when they entered the United
States and the much smailer number of persons possessing
similar passports who have evaded the prohibitions cf the
executive order and administrative regulations. While the
Imperial Government sincerely deprecate the complications
which have resulted, they fear that a declaration on their
part invalidating a certain class of passports, even if they
had the power to make it, so far from remedying the situa-
tion might even lead to fresh complications. With the en-

forcement of the precautionary imeasures now in contempla-
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tion or in actual operation it may reasonably be expected
that similar causes of complaint will be of very rare occur-
rence. As an additional precaution it is the intention of the
Administrative Authorities in every case of evasion of the
limitations under which passports are issued that comes to
their knowledge to refuse further applications for passports
from the persons guilty of the fraud, and to extend the pro-
hibition to applications for passports for the parents, wives
and families of such persons. This is the only practicable
gsanction which can be imposed, but experience will doubtless
prove its value, in co-operation with other preventive measures,
as a deterrent to fraud.

For these reasons, the Imperial Government believe they
have good ground for hesitating to declare in advance that
all acts in contravention of the representations upon which
passports were secured shall per se be tantamount to a for-
feiture of any right guaranteed by treaty or otherwise, the
passport itself, as has hitherto been explained, being merely
the expression of the request of the Japanese Government
that the bearer, a Japanese subject, shall be accorded the
enjoyment of such rights.

Count Hayashi begs to thank His Excellency for the copy
of the Order establishing the registration of American citizens
abroad and notes with pleasure the considerate attitude of
the American Government with reference to the suggestion.
The Imperial Government have studied the subject with great
interest, and have now the intention of establishing a system
for the registration of Japanese residents in the United States
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as nearly similar to that described in the Ambassador’s note
as circumstances will permit. Certain practical difficulties to
which attention has already been drawn will have to be over-
come, such, for example, as are incident to the large areas
included within the jurisdiction of the Imperial Consular
establishments in the United States; the widely scattered
places of residence of Japanese residents, the nomadic habits
which the occupations of laborers in particular frequently
entail, and the absence of anything in the nature of a legal
sanction whereby registration may be rendeved absolutely
obligatory. This latter cbstacle may in a measure be over-
come, by refusing certain privileges to non-registered persons
which it is optional to accord, but even under the most fa-
vorable circumstances the task of establishing and keeping
such a record will be a difficult one. It was not this cir-
cumstances alone, however, which at first inclined the Imperial
Government to regard the suggestion as unacceptable, but
the apprehension that the adoption of such a system might
be regarded as equivalent to an admission that Japanese
subjects not registered, although entitled to be, might be held
to have forfeited their right of residence in the United States,
or might at least be subjected to trouble and expense difficult
to bear. In other words, the Imperial Government, as a
matter of principle, were, and still are averse to adding to
the obligations already incumbent on such Japanese subjects
another obligation, which might under easily supposable cir-
cumstances work unmerited hardship. At the same time
they fully realize the value of frank and harmonious co-
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operation by the officials of the respective Governments in
this, as well as all other matters connected with emigration,
not only as one of the most effective means of preventing
fraud, but also as the strongest safe-guard of the rights of
those mistakenly accused of it. Recognizing in the explana-
tions of His Excellency the importance which his Government
attach to procedure thus inspired, and highly appreciating,
also, the cordially conciliatory spirit which his comments
display, the Imperial Government have modified their opinion
as above indicated, and will establish a system of registration
as soon as practicable. It should be added, however, that
while no effort will be spared to make the registration as
complete as possible, the Imperial Government will not con-
sider that the absence of registration constitutes a reason
for the forfeiture of residential rights.

With regard to the sixth suggestion, that the Imperial
Government shall co-operate with the Government of the
United States to compel steamship companies to carry back
ineligible emigrants, Count Hayashi regrets to say that there
is no provision of Japanese law, similar to that in force in
the United States, granting this power to the Administrative
Authorities, and that at the present juncture it would be
useless to attempt to secure the passage of such a measure
by the Diet. It occurs to him, however, that by reason of
the measures of restriction upon emigration to territories
adjacent to the United States the cause for anxiety on this
score will disappear.

Since the receipt of the Ambassador’s note of the 25th
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ultimo, Count Hayashi has caused renewed and thorough
examination to be made of the statistics of emigration during
the past two years. This investigation has not only included
the official statistics but also the passenger lists of steam-
ship companies. The result confirms in all essential details
the statement made in his memorandum of December 31st.
He is quite at a loss to account for the discrepancies thus
disclosed, although possibly a partial explanation may be
found in the fact that the American annual statements are
for the year ending September 30th, while the Japanese
statistics are for the calendar year; and, also, as regards
the respective monthly statements, in the differences incident
to enumeration at the time of arrival in the one case and of
departure in the other. However that may be, Count Hayashi
begs to repeat that the Imperial Government have no wish
to lay undue stress upon any mistakes of this kind which
may have occurred, particularly since at the present time
the subject possesses more interest as a matter of record
than as one of practical moment.

His Excellency the Ambassador did Count Hayashi the
favor to transmit with his note of the 25th ultimo a copy
of the Executive Order or April 8 1907, defining the term
“laborer, skilled and unskilled,” and also certain supple-
mentary measures, the administration of which, in conjunc-
tion with those already proposed, it is thought ‘“will make
atill more effective the policy of the Japanese Government
in respect to the subject under discussion.”

Taking these measures in the order in which they are
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stated in the enclosure with His Excellency’s note, Count
Hayashi begs to submit the following observations:

First. The passports of foreign countries, some fifteen
in number, have been examined and compared and as a result
it has been resolved to introduce certain modifications into
the passport form now employed including various matters
of detail embodied in most foreign passports. The Ambas-
sador no doubt understands from the explanations already
made to him that the forgery of the passports at present
in use is thought to be virtually a negligible danger. That,
however, will not be regarded as a reason for omitting what-
ever additional safeguards the above changes may afford
against the perpetration of fraud of all descriptions.

Second. Passports to laborers who have already been
in America, and to the parents, wives and children of laborers
resident there, are issued upon the production, in the former
case, of the certificate of a Consular Officer in the United
States; and, in the latter, upon the production of such cer-
tificate and of a duly certified copy of the official registry of
the members of the family in Japan. No passport can be
issued by any local official in Japan except upon the presenta-
tion of such certificate or certificates, duly authenticated, and
both Consular Officers and local officials are instructed to
omit no precaution against possible fraud in the exercise of
the duties entrusted to them.

Third. With reference to the term “ settled agricul-
turalist ” the understanding expressed in the Ambassador’s
memorandum virtually agrees with that of the Imperial
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Government as explained in the note to His Excellency’s
predecessor dated May 16th, 1907. The settled agriculturalist
must in every case be a person who has invested capital in
the enterprise, and whose share of its proceeds, if it is
carried on in partnership, will of course be in proportion to
the amount of his investment. Nor is any such undertaking
sanctioned unless title to the land, whether by leasehold or
in fee simple, has actually been acquired. The greatest care
is exercised with reference to this point and not only are
detailed reports required from Consular Officers cognizant
with the circumstances, but also the certificates of Notaries
Public attesting the bona fide of the transaction. Local
officials are not authorized to issue passports in this class
of cases, but all applications therefor, as well as all other
applications relating to the matter, must pass through the
Toreign Office and receive its direct sanction.

Fourth. The definition of ‘laborer, skilled and un-
skilled,” given in the Executive Order of April 8th, 1907 (a
copy of which was transmitted with the Ambassador’s note)
confains no particular which the Imperial Government can
regard as inapplicable in determining the status of persons
of that class. Count Hayashi notes, however, that it is stated
in the Order that the definition is subject to change, and
consequently he cannot go so far as to say that the meaning
attached by the Imperial Government to the term will always
conform to the definition as thus amended.

Fifth. In the informal memorandum which Count
Hayashi had the honor to hand to His Excellency on the 30th
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of December, the svstem hitherto followed with reference to
Japanese emigration to the Hawaiian Islands was explained,
and it was added that from considerations based upon the
fundamental differences between the Hawaiian Islands and
the American mainland, economic, geographic and historical,
“the Imperial Government earnestly desire that the terri-
tory of Hawaii be set outside the scope of the present dis-
cussion.” It was added that this desire by no means implied
an intention on the part of the Imperial Government to insist
upon the permanent continuation of the present system. It
signified merely, as the context indicated, the belief that the
exceptional labor requirements of the Hawalian Islands and
the equally exceptional circumstances under which Japanese
emigration thither originated and reached its present pro-
portions differentiated the question from that of ordinary
emigration and rendered its separate consideration both logi-
cal and mutually desirable. As was also explained, Japzanese
emigration to Hawaii has hitherto been almost exclusively
in response to the requirements of the industry to which the
Territory owes its present high standard of wealth and pro-
perty, in other words, to the operation of the law of demand
and supply. Recognizing the value of the mutual benefits
which have followed in such full measure, the Imperial Gov-
ernment have no other wish than that future emigration to
Hawaii shall proceed upon the same lines, but in no case in
excess of natural and legitimate demands, since it is self-
evident that excessive emigration would be as harmful to
the interests of the emigrants themselves as it could possibly
be to any other.
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No. 8.
MR. O’BRIEN TO COUNT HAYASHI.

American Embassy, Tokyo,
February 21, 1908.

Monsieur le Ministre:

The receipt of your note of the 18th instant, with its
enclosures, brought me distinet pleasure, and I note with
the highest satisfaction that the Imperial Japanese Govern-
ment has to some extent broadened and made more specific
its plans for the restriction of emigration to the United
States, beyond those covered by Your Excellency’s note of
December 31st last.

There are certain features embodied in my note of
December -25th last, and afterwards made the subject of con-
versation between Your Excellency, Mr. Ishii and myself,
which are not embodied in either of your notes, and to which
I beg you will permit me to make reference. Our views in
respect to the whole subject are so well understood, through
correspondence and personal conversations, that I advert very
briefly to these matters, in the hope that the subject is not
so far foreclosed as to prevent your giving my suggestions
a kindly consideration.

Let me say at the outset that the character of the pass-
port as issued heretofore and as now proposed to be issued,
was not misunderstood. It is true that the passport as
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ordinarily issued by nations does not contain the matter
which I had hoped Your Excellency would be willing to place
upon the face of the document itself. A reason for a different
course in the case at hand rests upon the fact that conditions
are wholly unlike. It is the purpose of the Japanese Govern-
ment to refuse passports to laborers and to those who, not
appearing to be such, nevertheless become laborers, sooner
or later, after reaching the territory of the United States.
It was the suggestion of my Government that a warning
placed directly upon the face of the instrument, stating the
helder’s limitation in this respect, might be of advantage,
not only to him, but to both of our countries as well. I note
with Interest your reasons for preferring not to take the
course ottlined. I am so fixed in my opinion that some
advice should acccmpany the passport, at least in all doubt-
full cases, that I suggest that the warning I have outlined
might be placed, without objection, upon a separate paper
and attached to or delivered with the passport.

In a late conversation with Mr. Ishii, it was pointed out
that the excess of emigration during the past year may have
been due to the great number of persons entitled to issue
passports, and to a lack of harmony among these persons as
to the real limitations fixed by the Minister for Foreign
Affairs. It was therefore urged that at least in respect to all
cases of doubt—notably, small merchants, students and others
of like type, as well as agriculturists—the passport be issued
direct by the Minister for Foreign Affairs, upon the evidence
provided by the local authorities. The plan suggested, if
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adopted, would certainly be more systematic, and I am sure
would compensate for the extra labor entailed.

It was also learned with great pleasure that in future
the Foreign Office would directly supervise the issue of pass-
ports not only to settled agriculturists, as at present, but also
to applicants from Formosa, Korea and the Kwantung Pro-
vince.

With reference to the question of settled agriculturists,
the views of my Government are set out in the third para-
graph of the supplemental measures which I was permitted
to deliver to you with my note of the 25th ultimo. The
reference to this subject in the note of Your Excellency to
my predecessor, of May 26th last, was allowed to rest with-
out comment, because it appeared that during the preceding
10 years not more than 460 of this class of laborers had gone
to the United States. It appears, however, that since the
date mentioned the number has vastly increased, and I am
impressed with the conviction that unless applications for
passports of this type shall be more carefully considered and
scrutinized, the result will be unsatisfactory and disappoint-
ing to both Governments. It is easy to see in this phase of
the subject greater danger than is to be found elsewhere, for,
after all, these persons are laborers in every sense of the
word, and upon arrival in the United State will be under no
obligation to proceed to the place agreed upon, or to continue
there beyond a time which will suit their interest or con-
venience. I note with interest the intentions of Your Ex-
cellency in respect to limiting the abuse under this head, but
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you cannot be unmindful of the fact that persons of this class
once reaching the United States will be beyond your reach
or authority, and it will therefore be of the highest interest
that the number be strictly limited.

In the same conversation it was suggested that the Gov-
ernments of Your Excellency and of the United States would
each furnish to the other, as promptly as possible after the
first of each month, statistics as to the outgoing and return-
ing Japanese to and from the ports of the respective countries.
This appeared to be quite unobjectionable, but as no reference
was made to it in your late memorandum, I assume that it
was an oversight,

I note with genuine pleasure that the definition of
“laborer, skilled and unskilled” as given in the President’s
Executive Order of April 8 1907, has been adopted by the
Japanese Government. A like understanding in this respect
can hardly fail to be productive of much good.

I am also gratified at your suggestion as to the proposed
effort to secure registration of Japanese subjects within the
United States. While I had hoped that more positive and
affirmative measures would have been put in operation to
affect the purpose, I can understand that the desired results
will, to a greater or less extent, be reached. How nearly
complete it may be can only be determined by experience.

The subject of the registering of Japanese subjects en-
tering the ports of the United States was also under discus-
sion, but I find no reference to it in Your Excellency’s memo-
randum. Mr. Ishii remarked that such a registration might

99

not be permitted by the ships’ masters entering the ports.
In view of the laws and regulations governing navigation to
and from the ports of the United States, my Government can
readily secure this privilege on the part of the Consuls and
Consular Agents of the Japanese Government at such ports.
In my judgment, such a registration will be of the highest
value for all concerned, and I am quite earnest in my hope
that the plan may be put in operation. A similar practice
in the past would have made unnecessary the less effective
plan of registration which it is now proposed to undertake.

Mr. Ishii objected to a numerical limit being placed upon
the emigration of laborers to Hawalii, and I note your com-
ments in this direction. It is quite true that the conditions
attaching to the Hawaiian Islands and to the United States
proper are somewhat different, and yet this difference is not
fundamental. The Islands are a part of the territery of the
United States, and the reascns for regulating labor conditions
therein are quite as strong and cogent as in respect to the
mainland.

If I correctly understand Your Excellency, it is proposed
in substance that the Imperial Japanese Government shall
have the right to judge as to the extent of emigration to these
Islands. It may be true that a separate consideration will
be found necessary in respect to labor emigration to Hawaii,
for the reasons which you state, yet the understanding should
be unequivocal that the United States Government must be
the final judge.

It is noted with pleasure that the present intention of
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Your Excellency’s Government is to prohibit altogether emi-
gration to Hawaii. As to the future, if it should at any time
be represented that additional Japanese laborers can find
profitable employment there, it is suggested that the Japanese
Government will cooperate with the Government of the
United States in ascertaining the true conditions and that the
emigration to foilow be limited to the requirements as may
be thus ascertained,—similar inguiry and action to be taken
from time to time thereafter at the instance of either Govern-
ment.

In cur friendly efforts to reach a common understanding
in respect to a somewhat difficult problem we have reached
a point where the differences between us are not great, nor
such as to prevent a reasonable degree of accord. I have,
hewever, thought it my duty to suggest a few points o5 to
which there might be some difference of opinion, and while
they may not embody any matter distinctly new they will
serve, if aszented to by Your Exceliency, a most useful pur-
pose in bringing our respective Governments to a common
understanding as to the practical methods of carrying out the
purposes of the Imperial Japanese Government.

[ avail myself of this occasion to renew to Your Excel-
lency, Monsicur le Ministre, the assurances of my highest and
most distinguished consideration.

(Signed) T. J. O’Brien.
To His Excellency,
Count Hayashi Tadasu,
His Imperial Japanese Majesty’s
Minister for Foreign Affairs.

101

No. 9.
COUNT HAYASHI TO MR. O'BRIEN.

Department of Foreign Affairs, Tokyo,
February 23, 1908.

Monsieur I’Ambassadeur :

Acknowledging the receipt of Your Excellency’s note of
the 21st instant, in reply to mine of the 18th instant, I observe
with great pleasure the marked progress toward a satisfactory
understanding regarding the subject matter of our corre-
spondence which it indicates. In the hope of finally achiev-
ing that desirable result T have the honor to transmit here-
with a memorandum containing a further expression of the
views of the Imperial Government in regard to the several
matters referred to in Your Excellency’s note.

I avail myself of this occasion to renew to Your Excel-
lency, Monsieur I’Ambassadeur, the assurances of my highest
and most distinguished consideration.

(Signed) Count Hayashi,
Minister for Foreign Affairs.
His Excellency ‘

Thomas J. O’Brien,

Ambassador Extraordinary and Plenipotentiary
of the United States of America.



MEMORANDUM.

With reference to the question of embodying in the con-
text of passports to Japanese subjects proceeding abroad
some form of warning against false representations in obtain-
ing them, Count Hayashi has already had the honor to explain
to His Excellency the American Ambassador the reasons why
the Imperial Government object to such a departure from
ordinary usage. His Excellency now suggests that such warn-
ing, if not made a part of the text of the passport itself, might
without objection, be placed upon a separate piece of paper
attached to, or delivered with the document. Count Hayashi
believes, however, that the end in view can be attained by
other means as effectively as in the manner suggested. The
requisite warning, for example, can be given in clear and un-
mistakable terms to the applicant at the time the passport is
issued; or the prefectural authorities can issue general official
notices admonishing applicants regarding false representa-
tions and the fraudulent use of passports. By these means
it may be confidently expected that there will be left no room
for reasonable doubt that persons obtaining passports will
clearly comprehend the nature and scope of the obligations
they assume.

The Ambassador refers to certain features embodied in
his note of December 25th last, and afterwards made the
subject of personal conferences, but which he remarks are
not embodied in either of Count Hayashi’s notes. Count
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Hayashi begs to state that this omission on his part formally
to reply to the suggestions in question was due to the impres-
sion that the explanations already given had apprised His
Excellency of his views regarding them.

The first of these matters has relation to the suggested
issuance of passports by a limited number of officials especially
designated for the purpose. The Ambassador now calls
attention to the desirability, “ at least in respect to all cases
of doubt, notably small merchants, students and others of like
type, as well as settled agriculturalists,” of having passports
issued directly by the Foreign Office, Count Hayashi does not
question the utility of such a rule, particulariy under exist-
ing circumstances. As a matter of fact it is already followed
to a certain extent, the practice being to require the reference
to the Foreign Office by local officials of all cases involving
serious doubt of the qualifications of applicants for passports.
In the way of additicnal precaution, having in view exigencies
arising from the enfercement of the new administrative
measures, instructions have been issued to local officials
widening the scope of this rule. One of the obstacles to its
application in all cases is the great amount of additional labor
which that would entail, but a plan for an increase of the
clerical force of the Foreign Office has been formulated,
which, if it receives legislative sanction, will make it possible
to bring all cases involving questions of doubt within the
sphere of the department’s direct action.

The observations of His Excellency the Ambassador con-
cerning the advisability of strictly scrutinizing the qualifica-
tions of settled agriculturalists are quite in harmony with
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the views and intentions of the Imperial Government as ex-
plained in Count Hayashi’s previous communications. It may
be added however that while settled agriculturalists are la-
borers in the same sense as farmers, they are also, from the
other point of view, different to ordinary laborers, since it
is an absolute prerequisite that they must have a bona fide
pecuniary interest in the enterprises in which they engage
apart from the returns derived from their own manual labor.

In conformity with the verbal assurances already given
to the Ambassador, Count Hayashi has the honor to state
that there is no objection to the proposal that the two Gov-
ernments should furnish each other, as promptly as possible
after the first of each month, statistics as to Japanese subjects
belonging to the classes to whom this correspondence refers
going to, or returning from the ports of the respective
countries.

Count Hayashi has hitherto refrained from alluding for-
mally to the propos=ai that Japanese subjects should be re-
gistered at the ports of arrival, because he had hoped that
the plan of registraticn he had the honor to suggest in his
note of the 18th instant would meet the requirements of
the situation; and because, moreover, the proposal appeared
to him to be open to objections which rendered its adoption
unadvisable. Among these might be mentioned the additional
serious detention to which Japanese passengers of all classes
would be subjected if the registration were carefully per-
formed, and the very probable contingency that it might not
after all be final as the destinations of the immigrants might
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be other Consular districts where the process would have to
be repeated.

Count Hayashi observes in the Ambassador’s note of
the 22nd instant indications of a certain degree of disappoint-
ment because the plan of registration proposed in his note
of the 18th instant was not of a more positive and affirma-
tive character. As was explained in that communication,
however, it is the only plan which it is in the power of the
Imperial Government to put into operation. The efficacy of
cuch a plan must of course depend upon the sanctions en-
forcing compliance with its provisions. In this case, although
the Imperial Government are unable directly to compel the
Japanese subjects to register as desired, they can indirectly
make registration highly desirable if not indispensable in
the majority of instances, by refusing to grant certain con-
sular certificates to non-registered persons. These include
certificates relating to conscription and various matters affect-
ing personal rights and status the possession of which, in
view of the processes of Japanese law, is of great importance
to most Japanese resident abread.

Count Hayashi is gratified to find in the Ambassador’s
statement with reference to the course to be adopted in the
event of future renewal of Japanese emigration to Hawaii
substantial accord with the opinion entertained by the Im-
perial Government, which is that if at any time hereafter

it should appear desirable to depart from the present policy
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of prohibition, that step should only be taken after ascertain-
ing through an American official source the labor conditions
prevailing in the Islands and the needs thereof.

Department of Foreign Affairs,
Tokyvo, February 23, 1908.
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No. 10.

MR. O'BRIEN TO COUNT HAYASHI

American Embassy, Tokyo,
March 12, 1908.

Monsieur le Ministre:—

I have the honor to advise Your Excellency that after
receiving your note of the 23rd ultimo, on the subject of
Japanese emigration, I promptly made known its substance to
my Government. The measures proposed by you in the note
referred to, and in those preceding, have been considered
and a response has just come to hand.

Your Excellency will be pleased to be informed of the
expression of confidence and good will entertained by my
Government, and I am asked to make known to you its ap-
preciation of the considerate and kindly way in which the
Government of Japan has treated the suggestions desighed
to aid in promoting the effectiveness of the additional re-
gulations.

In making these suggestions, the Government of the
United States has not at any time lost sight of the fact
that it is in a far less favorable position than the Govern-
ment of Japan to form a correct judgment as to what re-
gulations will be most effective and can most conveniently

be enforced under the jurisdiction of Japan, for the accom-
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plishment of the purpose which both Governments have in
view. While the adequacy of the measures now contem-
plated must very soon be determined by experience, the
Government of the United States is happy to join in the hope
that the plans which the Imperial Japanese Government has
determined upon will be effective, and will make quite un-
necessary any distinctly American measures in the future to
accomplish the same object.

In furtherance of this result, the Government of the
United States will be glad to exchange, each month, the
statistics, and shall hope for the cordial and frank co-operation
of the officials of the two countries.

The Governiment of the United States is convinced that
the Japanese Government can completely control the desired
restriction, if the measures proposed shall be put in force,
and if through administrative effort a constant circumspec-
tion shall be maintained.

To this end it is hoped that the Japanese Government
will proceed to the extent of deporting to Canada or Mexico,
by way of Japanese lines, those persons originally emigrat-
ing to the territories named, but who have wrongfully ob-
tained admission inlo the United States. In order to mini-
mize to the greatest extent this evil practice, the measure
proposed would go far towards limiting the abuse in guestion,
and will relieve my Government from the watchfulness,
anxiety and expense which will otherwise be found necessary.

T expected that the measures voluntarily adopted by the
Japanese Government in the past would have shown. a higher
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degree of success than is indicated by continuing statistics,
and that ere this, the number proceeding thence would have
more sensibly decreased.

I have lately, in an informal way, drawn the attention
of Your Excellency to the large number proceeding to Hono-
lulu and the continental territory of the United States during
February—figures which have been a source of real disap-
pointment. Still later information showing an unexpected
number taking passage on ships sailing on the 8rd and 4th of
the present month has just been received. I am informed that
on the Tango Maru, sailing the 4th instant, there were 169
Japanese in the steerage, destined to Seattle. My fear is that
a large percentage of these will be found to be laborers within
the settled meaning of that term.

I shall be gratified beyvond expression when the new type
of passports shall be introduced, and above all when the
granting of them shall be taken in hand by Your Excellency.
It has been demonstrated that no satisfactory result can be
expected so long as the power to issue passports shall remain
in the Governors of the Provinces as heretofore, and I look
upon this reform as indispensable.

Under the intelligent and harmonious system thus to be
adopted, it will be easy to limit the issuance of passports to
those whom all would agree were entitled to possess them.

I avail myself of this occasion to renew to Your Excel-
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lency, Monsieur le Ministre, the assurances of my highest and
most distinguished consideration.

(Signed) T. J. O’Brien.

His Excellency,
Count Hayashi,
His Imperial Japanese Majesty’s
Minister for Foreign Affairs,
ete., ete., ete.
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No. 11.

COUNT HAYASHI TO MR. O'BRIEN.
March 25, 1908.

Monsieur I’Ambassadeur,

1 have the honour to acknowledge the receipt of Your
Excellency’s note dated the 12th instant conveying the expres-
sion of confidence and good will of the American Government
as well as its appreciation of the considerate and kindly way
in which the Government of Japan has treated the suggestions
made on the subject of Japanese immigration. The Govern-
ment of the United States, while being convinced that the
Imperial Government can completely control the desired res-
triction, expresses the hope that the Japanese Government
will proceed to the extent of deporting tc Canada or Mexico,
by way of Japanese lines, those persons originally emigrating
to the territories named, but who have wrongfully obtained
admission into the United States.

It is the source of great satisfaction to learn ,that the un-
reserved efforts of the Imperial Government to attain an
honourable soluticn of the question of Japanese immigration
have been the subject of so cordial appreciation on the part
of the Government of the United States. While it can not of
course be expected that any new system of administration

should have its real effect immediately with its inauguration,
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the Imperial Government is certain that such real effect of
the scheme of restriction which has just been put into execu-
tion will not fail to appear within reasonable course of time.
As for the hope expressed by the American Government to
the effect that the persons who have wrongfully obtained ad-
mission into the United States across the Canadian and
Mexican frontiers may be deported by way of Japanese lines
to the territories named, I regret to have to refer to the
Memorandum attached to my note of 18th February last. In
addition to the reason, as set forth in the said Memorandum,
wherefore the Imperial Government is incapable of compel-
ling any Japanese Steamship Company to carry the persons
under consideration back to Japan or to any other territory
at its own expense, it must further be noticed that there is
no Japanese line whatsoever plying bhetween an American
and Mexican ports. In any case this phase of the question
as was explained in my previous note may be considered as
temporary and will settle itself in due course.

I avail myself of this occasion to renew to Your Excel-
lency, Monsieur I’Ambassadeur, the assurances of my highest

and most distinguished consideration.
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No. 1.

American Embassy
Tokyo.
June 28, 1908.

Monsieur le Ministre:—

Before leaving Tokyo for a three months’ leave, I wish
to embody in a little more permanent way what I said to you
some days since on the subject of emigration to Hawaii and
the United States.

Since that conversation, I have gone into the subject
quite fully with Mr. Ishii, and I learned from you and also
from him that he intended writing me something of a definite
character. It is stated that this memorandum is not yet
ready, and I am therefore compelled to proceed without it.

I had been led to expect since January first that each
succeeding month would show a sensible diminution in the
number of emigrants arri‘ving at ports of the United States,
and latterly at Hawaii also. The result has been disappoint-
ing in the extreme—April being larger than any of the pre-
ceding months, and May but little different.

I am informed that on June 11th the “ Tango Maru”
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arrived at Seattle having on board 53 Japanese subjects hold-
ing passports issued by the Minister for Foreign Affairs, but
who proved to be laborers. Five of these passports showed
the holders to be laborers, 33 were referred to as non-laborers,
and in the case of 15 no occupation was stated. Two only
were referred to as having had previous residence in the
United States. Moreover, the passports in question were
dated in the months of December to May, both inclusive.

I am asked to again make known to Your Excellency that
the administration of our arrangement is unsatisfactory. It
is noted that the greatest number in the May report were
returning emigrants and relatives of emigrants. I can con-
ceive of an occasional instance where a Japanese laborer,
having once been in the United States and having returned
to his native country, might be reasonably allowed to return—
for instance, in cases where his immediate family was already
in the United States, or where he had distinct and well
defined property interests; but there would not be many of
such cases, and it is not apparent why others of the class
mentioned should have any superior rights over those who had
never emigranted.

Again, in our negotiations the privilege of passports to
relatives of emigrants was to be limited to children and to
fathers and mothers. It was supposed that this class would
be small in number, and yet we find it to be distinctly large.
I am obliged to call the attention of Your Excellency to this
class partly because of the great number unexpectedly going,
and partly because these emigrants are in many cases middle-
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aged or old people, and for that reason alone, highly undesir-
able.

In dealing with the subject of emigration under the plan
agreed upon, my Government assumed that the result would
not be very different from what might be expected if a law
of exclusion was in force. From this point of view, Your
Excellency will note that there is great reason for disappoint-
ment.

The Governments of both countries are well aware that
a voluntary restriction, effecting practically the same result,
is distinctly preferable, and the hope is still entertained that
from this time forward the reasonable expectations of my
Government may be met.

Mr. Ishii, in the conversation referred to, gave me to
understand that the restriction had been carried substantially
to the limit. It is for this reason that I venture to say a last
word before going away. Of course, no one can say what
action the Congress of the United States may take at its next
session, commencing December 1st, but from unofficial sources
the Executive Department of my Government entertains a
fear that affirmative legislation will follow if conditions con-
tinue as in the past.

I assure Your Excellency that such action will be greatly
deplored by the Executive Department, as tending in some
degree at least to create friction and misunderstandings.

I have never entertained a doubt of the intention of Your
Excellency to meet the well understood wishes of my Govern-
ment upon the subject of laborers proceeding to the United



116

States, and I am well aware of the work which the enforce-
ment of the restriction has entailed upon Your Excellency’s
Department. More than three months have elapsed since
more serious measures have been put in force, and I shall
rest in the hope that henceforth still greater vigilance on the
part of Your Excellency will remove the subject from further
controversy.

I avail myself of this occasion to renew to Your Excel-
lency, Monsieur le Ministre, the assurances of my highest
and most distinguished consideration.

(Signed) T. J. O’Brien,

His Excellency,
Count Hayashi,
His Imperial Japanese Majesty’s
Minister for Foreign Affairs,
ete., ete., etc.

Foreign Office, Tokio.
July 1, 1908.

Dear Mr. O’Brien.

I believe and hope that you have had long but pleasant
trip and now find yourself quite comfortable among your
friends in Washington.
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As was arranged between us before you left Tokio I beg
to enclose herewith a copy of the memorandum regarding the
emigration question which will be officially sent to your Em-
bassy in due course, and I sincerely hope that a plain and
frank statement of the views of the Japanese Government
regarding the question as embodied in the subjoined document
will be found satisfactory and reassuring by Your Excellency

as well as the American authority concerned.

With best regard,
Yours very sincerely.

(Signed) K. Ishii.

MEMORANDUM.

In the course of an interview between His Excellency the
American Ambassador and Mr. Ishii, Vice-Minister for
Foreign Affairs, at the United States Embassy on the 19th
June, His Excellency, referring to the question of the restric-
tion upon emigration of Japanese to America, observed that
the state of things since the understanding respecting such
restriction was arrived at, showed that the number of Japa-
nese proceeding to America was still very large, being, ac-
cording to the returns for April last, over six hundred in that
month, and that it was an apparent impression in the United
States including the Government at Washington, that the

understanding above referred to was a failure. His Excel-
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lency the President of the United States, also, at an interview
which he granted to Baron Takahira on the 12th June, gave
expression to his uneasiness over the great number of Japa-
nese who had entered America of late.

The Imperial Government, desirous that there should be
no misunderstanding whatever on the subject on the part
of the United States Government, avail themselves of this
occasion to set forth their views respecting the question for
the consideration of His Excellency the United States Am-
bassador.

The monthly returns of Japanese proceeding to America,
which are forwarded to the United States Embassy from
the Foreign Office, give the total number of persons, of all
classes, who leave for America, at from four to six hundred
per month. The number of those who were granted per-
mission up to the end of June of the present year to proceed

to America as emigrants was as follows:—

Males Females Total

January 76 43 119
February 98 50 148
March 108 49 157
April 158 101 259
May 138 87 225
June 101 44 145
Total 679 374 1,053
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Accordingly the total number of those who were per-
mitted to proceed as emigrants during the first six months
of the year, was 1,053, and it will be found that those emi-
grants were exclusively either (1) returning emigrants, being
in possession of certificates of residence, issued by competent
Japanese Consuls, (2) the parents, wives, or children of
actual residents in America, also in possession of necessary
certificates, or (3) a small number of settled agriculturalists,
who had obtained special sanction from the Foreign Office,
thus showing that the departure of fresh emigrants was
absolutely forbidden. Now, the total number of emigrants
during the last six months being 1,053, the monthly average
was 175, and on this basis the total number for the whole
year would be 2,106. These figures when compared with
the number of emigrants during the past few years, show
a very great decrease and would serve to prove that the
understanding above referred to, instead of being a failure,
has given satisfactory results.

Turning next to the returns of those other than emi-
grants, who proceeded to America during the same period
we find the following :—

Males Females Total
January 265 29 295
February 289 32 321
March 339 44 383
April 312 56 368
May 150 51 201
June 115 50 165

Total 1,470 262 1,732



120

Hence the total number of those, other than emigrants,
who proceeded to America during the past six months, was
1,732, which gives a monthly average of 288. Among these,
there were not a few who merely passed through America
in transit. Moreover, in view of the fact that the volume
of trade between Japan and the United States, has rapidly
risen from 120 million yen in 1903 to 210 million yen in
1907, it would appear only natural that the number of
Japanese going from one to the other of the two countries
for commercial purposes, should steadily increase, and there
is nothing to wonder at or cause anxiety in the fact that
the number of Japanese of the non-emigrant class proceed-
ing to and through America average about three hundred
per month. It may be added that strict control is being
exercised with respect to those persons who have hitherto
given cause for complaint to the United States Government,
namely, those who, with the secret intention of working as
laborers, attempt to proceed to America, ostensibly for the
purpose of study, or business, or for inspection or investi-
gation. The staff of officials connected with emigration was
increased at the commencement of the current financial year,
that is, from April last. A method was devised for the direct
decision by the Foreign Office in each case respecting the
grant of passports to persons, other than emigrants, who
propose to proceed to America, and consequently, on receipt
of applications for the grant of passports for America, the
competent local Governors are now required to consult the
Foreign Office in each case as to whether the grant should
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be made. And the marked decrease shown in the returns
for June in the number of non-emigrants who proceeded to
America must be attributed to the strict enforcement of
these restrictive measures.

As was previously explained, the permissien to proceed
to America which is granted to emigrants is limited to those
persons who possess certificates issued by competent Japa-
nese Consuls and are returning to America; to the parents,
wives, or children of residents in America, who possess the
above mentioned certificates, and to settled agriculturalists,
having special sanction of the Foreign Office, and all others
are absolutely refused permission; and therefore, it is very
rarely that any mistake is made by the local authorities in
the treatment of such persons, but with a view to removing
the possibility of any error whatever, further instructions
were issued to all local Governors to consult the Foreign
Office from the latter part of May in each case of application
for passports to emigrants in the same manner as in case of
persons other than emigrants.

The Imperial Government being, as stated above, anxious
to carry out effectively, the restriction upon the emigration
of Japanese laborers, are in all sincerity taking suitable
measures to that end. And they specially desire to invite the
attention of His Excellency the United States Ambassador
to one point namely, the fact that while the number of Japa-
nese who arrive in America every month is as given above,
the number of those who leave that country is by no means
small.
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Now the number of Japanese who returned to this coun-
try from America during the first six months of the present
year was as follows:—

January 442
February 528
March 325
April 372
May 326
June 288

Total 2,281

Out of this number, 170 represents first class passengers
and most if not all of the balance i.e. 2,111, may be considered
as belonging to the laboring class. Thus it will be seen that
the total number of emigrants who proceeded to America
during the same period, (i.e. 1,063) was far less than the
number of Japanese laborers who left the United States, in
fact even less than one half of the latter number; and it must
therefore be admitted that the number of Japanese emigrants
in America is showing a considerable tendency to decrease.
It is believed that if the United States Government would,
when they publish the classes and numbers of Japanese who
enter America, also announce at the same time, the numbers
of those who leave, the statistics would go far towards allay-
ing the uneasiness felt on the subject by a section of the
American people.

Tokyo, July 1, 1908.
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No. 3.

Department of Foreign Affairs,
Tokio, Aug. 4th., 1908.

Monsieur le Chargé d’Affaires,

I have the honour to acknowledge receipt of His Excel-
lency Mr. O’Brien’s note No. 135 dated June 23th on the
subject of emigration to Hawaii and the mainland of the
United States. In the beginning of the note, reference was
made to the memorandum which was to be presented by this
Office on the subject of emigration. It was considered advis-
able to include in the memorandum the number of emigrants
for the month of June, and therefore it could not be forwarded
to His Excellency the Ambassador before his departure for
home at the end of June. It was drawn up only on the 1st
of July and has duly been forwarded to Your Embassy.

His Excellency the American Ambassador expressed his
regret in the note above referred to that our arrangement on
the restriction of the Japanese emigration to America was
not being quite satisfactorily administered, considering the
conditions of emigration since January last. That the Im-
perial Government have been carrying out the purports of
the arrangement with sincerity and the best efforts and that
the effect of the restriction has lately become noticeable was
fully stated in the said memorandum of July 1st, and it would
be scarcely necessary to repeat it here. It appears to me,
however, necessary to expose my views on the above men-
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tioned remarks about restriction to the returning emigrants
and the relatives of emigrants.

His Excellency the American Ambassador contei.ds about
returning emigrants that tney might be reasonably allowed to
return to America in case where their immediate families
were already in the United States or where they had distinet
and well-defined property interest and that it is not apparent
why others of the class mentioned should have any superior
rights over those who had never emigrated. The contention
appears to be beyond the scope of the existing arrangement,
for it seems to me that it would not be difficult to understand
the point clearly by referring to the Clause I. of the restrictive
measures as expressly mentioned at the end of the memo-
randum annexed to the note No. 23 dated the 31st December
last. Secondly, the American Ambassador mentions that the
privilege of passports to relatives of emigrants was to be
limited to children and to fathers and mothers. It would
appear that the Ambassador in making the remark has over-
looked the clause above referred to where relatives are defined
to be parents, wives and children.

His Excellency also refers in his note to the conversation
with the Vice-Ministerr Mr. Ishii in which the latter is re-
presented to have given to understand that the restriction
had been carried substantially to the limit and the fear was
entertained by His Excellency seeing that the actual condition
of the emigration was not quite satisfactory. It should be
noted that what Mr. Ishii meant in the conversation was that
the restriction was being enforced to the utmost according
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to the existing arrangement against those who endeavoured
to emigrate by deceiving the authorities concerned under dis-
guise of students or merchants. The question such as funda-
mental alteration of the existing arrangement itself and
devising new means of restriction were entirely different ques-
tions and were therefore naturally not within the scope of
the conversation between the American Ambassador and the
Vice-Minister. The Imperial Government as was explained
by Mr. Ishii have been and still are carrying out the purport
of the arrangement with best efforts and the new Cabinet at
the time of its formation, sent a telegraphic instruction to
our Ambassador at Washington in order to avoid possible
misunderstandings in the matter, to declare to the United
States Government that it would be the firm desire of the
new Cabinet to enforce fully the restriction of emigrants
according to the purport of our arrangement, and further to
cultivate the amicable relations existing between the two
countries.

Accept, Monsieur le Chargé d’Affaires, the assurances
of my high consideration.

Signed: Viscount Téraoutsi
’ Minister for Foreign Affairs.

Peter A. Jay, Esq.,
Chargé d’Affaires
of the United States of America.
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No. 1.

American Embassy
Tokyo
September 14, 1908.

Monsieur 1¢ Ministre:—

The Embassy has on several occasions expressed appre-
hension lest applicants for passports to proceed to the United
States may find it possible to procure them by fraudulently
leading the officials cf the Imperial Japanese Government to
believe that they are bona fide “ settled agriculturists” in
the sense in which this term has been defined by the Foreign
Office.

I much regret to have to inform Your Excellency that
cases have arisen which have proved that the Embassy’s fears
were not totally unfounded.

Seven Japanese classified as ‘ settled agriculturists” in
the passports issued to them in May of the current year have
been denied admission to the United States after their rejec-
tion had been appealed to Washington, where it was made the
object of a careful investigation. I have the honor to enclose,
as giving in a concise form the reasons which led to their
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rejection, a copy of a memorandum reviewing these cases,
prepared by the Acting Commissioner General of Immigra-
tion for the use of the Assistant Secretary of Commerce and
Labor.

My Government in directing me to bring to Your Excel-
lency’s attention the fact that seven applicants during May
succeeded in escaping the vigilance which the Embassy fully
realizes the Foreign Office exercises in scrutinizing their ap-
plications, desires me to express its belief that a thorough
understanding between our two Governments with regard to
the question illustrated above would be of distinct advantage
to all concerned.

I avail myself of this occasion to renew to Your Excel-
lency, Monsieur le Ministre, the assurances of my highest and

most distinguished consideration.

(Signed) P. A, Jay

His Excellency,
Count Komura,
His Imperial Japanese Majesty’s
Minister for Foreign Affairs,

ete., ete,, ete.
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[Enclosure]

DEPARTMENT OF COMMERCE AND LABOR
BUREAU OF IMMIGRATION AND NATURALIZATION,
WASHINGTON

July 30, 1908.

Memorandum for

The Assistant Secretary.

The disposition of the case involves a careful considera-
tion of two principal points, within which all of the minor
details fall: (1) The status of applicants under the agree-
ment with Japan regarding the issuance of passports to
Japanese subjects proceeding to continental United States;
and (2) the status of the applicants under the alien contract

labor provision of the Immigration Act of February 20, 1907.

— I —

While the passports presented hy the appellants contain
no definite and positive assertion that the aliens are furnished
therewith because their status has been found to be that of
“ settled agriculturists ”” it must be evident to anyone familiar
with the negotiations regarding the subject of passports that
it was upon this theory that the credentials were issued in this
instance. It must also be obvious to such a person that the

Japanese Government has been imposed upon by the appli-
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cants or by its own officials, supposed to investigate applica-
tions for passports, or by both.

“ Settled Agriculturists ”, according to the definition
worked out during the course of the negotiations, are “ farmers
owning or having an interest or share in their produce or
crops ’; and the Japanese Government agreed with respect
to the issuance of passports to this class, as follows:

“Issuance of passports to settled agriculturists will be
based upon a certificate of Japanese Consular officer, ac-
companied by certificates of American Notaries Public, show-
ing that such applicant is a person who has invested capital
in the enterprise and obtains a share of the profits in propor-
tion to his interest; all such passports will be issued by the
Foreign Office only.”

It is evident that, from the facts of this case as above

€

cited, the applicants have not been shown to be “ settled agri-
culturists ” in the manner prescribed; for it would be im-
possible to secure from the Japanese Consular officer located
nearest DaCosta, Texas, or from local Notaries Public, cer-
tificates truthfully showing that the appellants were partners
in the farming enterprise at the time they obtained their
passports, for their testimony shows that they are not even

now such partners, their plans being prospective entirely.

— II —

Section 2 of the Immigration Act excludes from admis-
sion to the United States “ persons hereinafter called con-
tract laborers, who have been induced or solicited to migrate
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to this country by offers or promises of employment or in
consequence of agreements, oral, written or printed, express
or implied, to perform labor in this country of any kind,
skilled or unskilled;” also “ any person whose ticket or passage
is paid for with the money of another, or who is assisted by
others to come, unless it is affirmatively and satisfactorily
shown that such person does not belong to one of the fore-
going excluded classes (including contract laborers), and that
said ticket or passage was not paid for by any corporation,
association, society, municipality, or foreign Government,
either directly or indirectly.”

Under this point it is not necessary to enter into any
minute discussion of the effect of the prepayment of the
aliens’ passages by their parents. The language of the statute
on this matter is very plain, and shows an intention to place
upon assisted aliens the burden of showing affirmatively that
they are not contract laborers or otherwise excludable.

Nor is it necessary to discuss here the question whether
a “settled agriculturist” as defined by the Japanese Govern-
ment, is necessarily in every instance a “ contract laborer .
During the negotiations this Department has been careful to
reserve any definite expression of opinion upon this point,
but has several times intimated quite clearly an impression
that when a specific case should arise it was quite likely the
Department would be constrained to hold that an alien in-
duced to immigrate for the purpose of performing labor
upon a farm, although such labor was not to be paid for at
a set wage rate but by a participation in the profits derived

131

from the produee of the farm, is, nevertheless, within the
inhibition of the statute—that whether the remuneration is
to be received in money or in kind could hardly be regarded
as material. It has already been seen that the appellants
were not properly to be regarded, at any rate, as “ settled
agriculturists ” and the discussion is, therefore, reduced to
the question of whether the facts of their cases bring them
within the definition of a contract laborer, as above set forth.

As already stated, the evidence clearly shows that the
impelling motive for the aliens immigration is the promise
of pre-arranged employment. The fact that apparently the
man that made the pre-arrangement is not now in this coun-
try and is not now, if he ever was, in position to carry out
his agreement, is of no material consequence; for the aliens
stand before the Department as induced immigrants—immi-
gration induced by the promise ¢f employment—and clearly
this of itself constitutes them members of the excluded

classes.

No. 2.

Department of Foreign Affairs,
Tokio, 23rd October, 1908.

Monsieur ’Ambassadeur:

I have the honor to acknowledge the receipt of the Note
which the United States Chargé d’Affaires, addressed to me
under date of September 14th last, in reference to seven
Japanese subjects, classified in their passports as “settled
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agriculturists ”, who, in July last, were after examination,
finally denied admission into the United States by the United
States Immigration Authorities, upon the ground that they
were induced immigrants and came within the excluded class.

The Imperial Government will not fail to cause the
matter which has thus been brought to their attention, care-
fully investigated.

The attention of the Imperial Government, in connection
with this question, has been especially drawn to the Memo-
randum of the Bureau of Immigration and Naturalization,
dated July 30, 1908, a copy of which accompanied Mr. Jay’s
Note. In the antepenultimate paragraph of that Memoran-
dum, if I correctly appreciate its exact meaning, doubts are
suggested whether ¢ settled agriculturists,” as defined by the
Imperial Government, do not come within the prohibited
class of immigrants and it is added that upon that point, the
Department of Commerce and Labor was careful, during the
progress of the negotiations in which that definition was
formulated, to reserve any definite expression of opinion.

Those negotiations, it will be recalled, were instituted
with the object of removing all misunderstandingsregarding
Japanese immigration into the United States and the ques-
tion of what was to constitute ‘ settled agriculturists” was
at the time fully discussed and finally determined, and no
question was raised as to the possible ineligibility of persons
belonging to that class.

In these circumstances, the Imperial Government, not
unnaturally, were surprised and concerned at the statements
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of the Bureau of Immigration and Naturalization to which
reference is made above, and they venture to hope that Your
Excellency will be able to satisfy their anxiety on the subject.

I avail myself of this occasion to renew to Your Excel-
lency, Monsieur I’Ambassadeur, the assurances of my highest

and most distinguished consideration.

(Signed) J. Komura,

Minister for Foreign Affairs.

No. 3.

American Embassy
Tokyo.
November 27, 1908.

Monsieur le Ministre:—

I have the honor to acknowledge the receipt of Your Ex-
cellency’s note No. 83 of October 23rd last, touching the case
of seven Japanese subjects who had been denied admission
into the United States.

This Embassy had no knowledge of the matter in ques-
tion until after the appeal of these persons had been dismissed
by the Department of Commerce and Labor, and it has not
since been advised upon the subject, except through the memo-
randum made by the Bureau of Immigration and Naturaliza-
tion, a copy of which accompanied Mr. Jay’s note No. 185 to
Your Excellency, dated September 14th last.
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The action in respect to the case in hand was based upon
the statute which provides for exclusion from admission of
contract laborers.

I have read with interest the concluding sentence of Your
Excellency’s note, in which you express concern at the state-
ment to be found in the memorandum in question. I have
read this instrument with care, especially that feature which
refers to settled agriculturists. I have not, however, found
it necessary to go into the subject seriously, because the action
of the Department did not turn upon that question, and
because the intimation as to a possible ruling in some future
case, which might never arise, was not considered by me as
calling for an assent or dissent as to the intimation in ques-
tion.

I suggest, therefore, that the expression to be found in
the memorandum may well be allowed to pass for the present,
and be only adverted to in the unlikely condition of a case
involving that question.

I avail myself of this occasion to renew to Your Excel-
lency, Monsieur le Ministre, the assurances of my highest and
most distinguished consideration.

(Signed) T. J. O’Brien.

His Excellency,
Count Komura,
H.I.J.M’s Minister for Foreign Affairs,
ete., ete., ete.

135

No. 4.

Department of Foreign Affairs,
Tokyo, December 23, 1908.

Monsieur ’Ambassadeur :—

I have the honor to acknowledge the receipt of Your Ex-
cellency’s Note of the 27th ultimo, in continuation of the sub-
ject of seven Japanese who were denied admission into the
United States.

Your Excellency suggests that, as the action of the
American Authorities in the above case, did not turn upon the
meaning of the term “settled agriculturists”, the observa-
tions on that subject of the Bureau of Immigration and Natu-
valization to which I called Your Iixcellency’s attention in my
communication of the 23rd October last, may well be allowed
to pass for the present and only be adverted to in the unlikely
condition of a case arising in which that question is involved.

The Imperial Government are equally averse to the un-
necessary discussion of hypothetical questions. But in the
present case I felt bound to take notice of the observations in
question, which, although wholly foreign to the subject than
under examination, were, nevertheless, brought to the atten-
tion of the Imperial Government by Mr. Jay’s Note of Sep-
tember 14th.

Accordingly it is scarcely necessary for me to assure

Your Excellency that the Imperial Government would be
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happy to disregard the observations referred to, if satisfied
that those observations are not in any case to have any inter-
national value or significance because of the fact that they
were officially communicated to them.

I avail &c. &c. &c.

American Embassy
Tokyo.
May 8, 1909.

Monsieur le Ministre:—

Referring to your note of December 23, 1908, and to cer-
tain other antecedent correspondence on the subject of settled
agriculturists, I beg to say that the matter has been under
careful consideration at the Department of State of my Gov-
ernment, resulting in the preparation of a memorandum, a
copy of which I enclose herewith.

I am sure Your Excellency will be pleased to receive the
views therein expressed. They will serve the purpose of
bringing closer together the understanding of His Majesty’s
Government and that of the United States with respect to a
condition somewhat exceptional.

I avail myself of this occasion to renew to Your Excel-
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lency, Monsieur le Ministre, the assurances of my highest and
most distinguished consideration,

(Signed) T. J. O’Brien

His Excellency,
Count Komura,
H.I.J.M’s Minister for Foreign Affairs,
ete., ete., ete.
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MEMORANDUM.

In a note addressed to this Embassy on December 23,
1908, by His Excellency the Minister for Foreign Affairs, in
continuation of the subject of the seven Japanese who were
denied admission to the United States, His Excellency stated
that the Imperial Japanese Government would be happy to
disregard certain observations embodied in the memecrandum
prepared by the Bureau of Immigration and Naturalization
and transmitted with Mr. Jay’s note of September 14, if
satisfied that those observations were not in any case to have
any international value or significance because of the fact
that they’ were officially communicated.

The paragraph in the memorandum prepared by the
Bureau of Immigration and Naturalization states that “it
was quite likely the Department would be constrained to hold
that an alien induced to immigrate for the purpose of per-
forming labor on a farm although such labor was not to be
paid for at a set wage rate but by a participation in the pro-
fits derived from the produce of the farm, is, nevertheless,
within the inhibition of the statute—that whether the remune-
ration is to be received in money or in kind could hardly be
regarded as material.”

The views exchanged during the past month by both
Governments would seem conclusively to show that the Im-
perial Government regards it as essential that a person apply-

é

ing for a passport as a “ settled agriculturist ” should be one
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who had invested capital in some definite enterprise and that
such passport could not be granted unless title, whether in
leasehold or in fee simple, had actually been acquired in the
land to be exploited or cultivated. The Imperial Government
has, moreover, expressed its virtual agreement with the defini-
tion of “ settled agriculturist” as set forth in the memo-
randum handed to Count Hayashi on January 25, 1908, in
which it was stated that the Government of the United States
understood a settled agriculturist to be a small farmer-capital-
ist and not merely a farm laborer paid under contract out of
the produce of his agricultural work.

In this connection it might be well to quote the following
extract from the note addressed by Ambassador O’Brien to
the Tmperial Foreign Office, dated February 21, 1908:

“1 am impressed with the conviction that uniess
applications for passports of this type shall be more care-
fully considered and scrutinized, the result will be un-
satisfactory and disappointing to both Governments. It
is easy to see in this phase of the subject greater danger
than is to be found elsewhere, for after all, these persons
are laborers in every sense of the word, and upon arrival
in the United States will be under no obligaticn to pro-
ceed to the place agreed upon, or fo continue beyond a
time which will suit their interest or convenience.”

In reply to the foregoing the Imperial Foreign Office in
a Memorandum prepared February 23, 1908, stated that:

“Tt may be added, however, that while settled agri-

culturists are laborers in the same sense as farmers, they
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are also, from the other point of view, different to

ordinary laborers, since it is an absolute prerequisite

that they must have a bona fide pecuniary interest in the
enterprise to which they engage apart from the returns
derived from their own manual labor.”

The status of the settled agriculturist, therefore, seems,
as His Excellency the Minister for Foreign Affairs stated in
his note to the American Embassy, of October 23rd, 1908, to
have been fully discussed and finally determined, and such
definition, i.e., that a ‘ settled agriculturist’ is a bona fide
small farmer-capitalist who had actually acquired title to
land, such title being certified by a notary public and attested
by a proper Japanese consular officer, would seem in no wise
prejudiced by the statement made by the Department of Com-
merce and Labor that “ persons induced to immigrate for the
purpose of performing labor on a farm, although such labor
is not to be paid for at a stated wage rate but by participa-
tion in the profits derived from the produce of the farm, would
come within the inhibition of the statute”, for persons of the
character last mentioned would seem in fact to be contract
laborers. To this class of immigrants, whose admission, be
they aliens of any nationality whatsoever, is contrary to law,
the Imperial Government has courteously and to the gratifi-
cation of the Government of the United States refused to
issue passports.

The seven Japanese who were denied admission to the
United States do not seem, however, to have been settled agri-
culturists according to that strict interpretation, which both
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Governments have so confidently anticipated, of the definition
accepted by them.

The Memorandum prepared by the Bureau of Immigra-
tion and Naturalization for a Department of this Government
was, therefore, handed to the Imperial Foreign Office for its
information in exact pursuance of that policy of the most
candid exchange of views and mutual effort to throw light
upon all phases of this vexatious questions, which has with
such happy results from first to last characterized the sym-

pathetic attitude of the two Governments in regard to this
subject.

No. 6.

Department of Foreign Affairs,
Tokio, June 1, 1909.

Monsieur I"Ambassadeur:

I have the honor to acknowledge the receipt of Your Ex-
cellency’s Note dated the 8th ultimo, with its accompanying
Memorandum, in reference to the question of settled agricul-
turists.

I hasten to assure Your Excellency that in addressing to
you my communication of December 23rd last, I had no wish
to provoke argument upon a purely hypothetical question.
I merely desired to reserve for the Imperial Government full
liberty of discussion and appreciation in the unlikely event of
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any misunderstanding actually arising in the future regard-

é

ing the meaning of the term ‘ settled agriculturists.”
Begging Your Excellency to understand my communica-

tion entirely in the above sense, I avail myself &c. &e. &e.

His Excellency
T. J. O’Brien.
&c.  &c.  &c.
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DRAFT TREATY OF COMMERCE AND NAVIGATION
BETWEEN JAPAN AND THE UNITED STATES
OF AMERICA,

ARTICLE L

The subjects or citizens of each of the High Contracting
Parties shall have full liberty, with their families, to enter
and sojourn in all parts of the territories of the other and
conforming themselves to the laws of the country—

1. Shall, in all that relates to travel and residence; to
the pursuit of their studies and investigations; to
the exercise of their callings and professions, and
to the prosecution of their industrial and manu-
facturing undertakings, be placed, in all respects, on
the same footing as the subjects or citizens of the
most favoured nation;

2. They shall have the right, equally with nationals, to
carry on their commerce and trade in all kinds of
merchandise of lawful commerce;

3. They shall be permitted to own or hire and occupy
the houses, manufactories, warehouses, shops, and
premises which may be necessary for them and to
lease land for residential, commercial, industrial,
manufacturing and other lawful purposes;
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4. They shall enjoy constant and complete protection and
security for their persons and property; shall have
free and easy access to the Courts of Justice in
pursuit and defence of their rights; and shall also
be allowed to prosecute their claims against the
State and its organs before the tribunals or other
authorities having jurisdiction in such matters;

5. They shall be exempted from all compulsory military
services, whether in the army, navy, national guard
or militia; from all contributions imposed in lieu of
personal service; and from all forced loans and mili-
tary requisitions or contributions unless imposed on
them equally with nationals as owners, lessees or
occupiers of immovable property;

6. And they shall not be compelled to pay taxes, fees,
charges or contributions of any kind whatever, other
or higher than those which are or may be paid by
nationals or the subjects or citizens of the most
favoured nation.
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The Japanese Embassy, consistently with the intimation
contained in its Memorandum of the 2nd June last, has the
honor to present to the Department of State for confidential
consideration, drafts of a Treaty of Commerce and Naviga-
tion and of a Special Reciprocal Customs Convention, which
the Imperial Government hope the United States will be dis-
posed to accept as the basis for a new and improved Com-
mercial Arrangement between the two countries in substitu-
tion of the existing Engagements on the same subject.

It is unnecessary at this time to enter upon a detailed
examination of the various modifications of the existing
Treaty which are recommended by the present project. The
suggested amendments are largely self-explanatory and may,
generally speaking, very properly be reserved for considera-
tion in connection with actual negotiations. But there is one
important point to which it seems necessary to refer prior
to any general discussion of the various provisions of the
drafts.

That point relates to the question of the immigration of
laborers.

When the present Treaty was in course of negotiation,
the United States proposed the insertion in the first para-
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graph of Article I after the word ¢ Parties” a reservation to
the following effect:
subject to any laws now in force or which may here-
after be enacted in reference to the immigration of
laborers,

The Imperial Government were reluctant to admit into
the Treaty a reservation in the sense suggested, deeming such
a stipulation wholly unnecessary and undesirable, and in yield-
ing finally they were anxious that the clause might be made
as unobjectionable as possible. Accordingly they proposed

“immigration of laborers”,

as an alternative, that the words
be inserted between the words “trade’ and ‘‘ police” in the
final paragraph of Article II of the treaty project, and upon
their agreeing to the suppression of the last seven words of
that paragraph—* and applicable to all foreigners in general ”
—the reservation in its present form was adopted.

It is not essential to consider whether the reservation in
question was intended to give to the Contracting States the
right to prohibit absolutely trade and the immigration of
laborers between the two Countries, or merely to reserve to
each the faculty to regulate such trade and immigration. In
any case no attempt has been made by either Party to inter-
pose such a prohibition nor is it likely that either Power will
attempt under that reservation, to establish such a prohibi-
tion. The measures which the Imperial Government have
enforced for the past two and half years in regulation of the
question of emigration of laborers to the United States have,
it is believed, proved entirely satisfactory and far more effec-
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tive than any prohibition of immigration would have been.
Those measures of restraint were undertaken voluntarily, in
order to prevent any dispute or issue between the two Coun-
tries on the subject of labor immigration, and will be con-
tinued, it may be added, so long as the condition of things
calls for such continuation.

Accordingly, having in view the actual situation, the
Imperial Government are convinced that the reservation in
question is not only not necessary, but that it is an engage-
ment which, if continued, is more liable to give rise to mis-~
understandings than to remove difficulties. In any case it is
a stipulation which, not unnaturally, is distasteful to national
sensibilities. In these circumstances the Imperial Govern-
ment desire in the new treaty to suppress entirely the reser-
vation above mentioned, and to leave, in word as well as in
fact, the questions to which it relates, for friendly adjustment
between the two Governments independently of any conven-
tional stipulations on the subject. In expressing that desire
they are not unmindful of the difficulties under which the
United States labor in the matter of immigration and they
will accordingly, if so desired, be willing to make the proposed
treaty terminable at any time upon six months’ notice.

The Japanese Embassy is satisfied that in the presence
of such a termination clause the Contracting States would
actually enjoy greater liberty of action so far as immigration
is concerned, than under the existing reservation on the sub-
ject, however liberally construed. The hope is therefore,
entertained that the United States may find it possible to



148 149

consent to enter at this time, upon negotiations on the basis

of the accompanying drafts, with a view to the conclusion of

a new commercial arrangement to replace next year the exist- M‘]L %%?’5:“}39&% _*Z B%E[:Fé 7 %1%t n ZE )K
ing Treaty of Commerce and Navigation. KA 56 7 B B d

The Department of State having examined with interest
the drafts of the Treaty of Commerce and Navigation and of
the Special Reciprocal Customs Convention presented by the
Japanese Embassy with its memorandum of October 19, 1910,

is happy to state that, for its part, it is prepared to meet the

wishes of the Imperial Japanese Government to enter now
upon negotiations for a new treaty of Commerce and Naviga-
tion to be substituted on July 17, 1911, for the treaty now in
force, on the following bases:

The Department of State understands, and proceeds upon
the understanding, that the proposal of the Japanese Govern-
ment made in the above-mentioned memorandum, is that the
clause relating to immigration in the existing. treaty be
omitted for the reason that the limitation and control which
the Imperial Japanese Government has enforced for the past
two and a half years in regulation of emigration of laborers
to the United States, and which the twe Governments have
recognized as a proper measure of adjustment under all the
circumstances, are to be continued with equal effectiveness
during the life of the new treaty, the two Governments when
necessary cooperating to this end; the treaty to be made
terminable upon six months’ notice.

It is further understood that the Japanese Government
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will at the time of signature of the treaty make a formal
declaration to the above effect, which may in the discretion
of the Government of the United States be made public.

In accepting the proposal as a basis for the settlement
of the question of immigration between the two countries, the
Government of the United States does so with all necessary
reserves and without prejudice to the inherent sovereign
right of either country to limit and control immigration to
its own domains or possessions.

There are certain other matters of prime importance
which in the opinion of the Department of State should like-
wise be considered and settled in principle at the outset of
the negotiations. The most important of those are noted in
the accompanying memorandum.

With a view to facilitating the actual negotiation of the
new treaty, the Department of State will, upon learning that
the above-mentioned bases of negotiation are acceptable to
the Imperial Japanese Government, be prepared to present
a simplified draft of the treaty, together with a form of con-
current declaration, upon which it is hoped the two Govern-
ments may be able to reach an early agreement.
Department of State,

January 23, 1910.
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MEMORANDUM.

1. Tariff.

Pending the conclusion of a special arrangement relat-
ing to tariff, the Japanese Government will guarantee to the
United States as favorable terms in fact in the matter of
tariff as may be accorded to any other country, and if that
Government shall grant any special tariff concession to any
other country, either by separate convention or by revision
of the tariff schedule, it shall offer an equivalent concession
to the United States in return for a continuance of the latter’s

minimum tariff rate granted to Japan.

2. Duties of Consular Officers.

The Japanese Government will agree to enter upon the
early negotiation of a Consular Convention covering fully
and precisely the duties of consular officers.

3. Properties held under Perpetual lease.

The present status of the perpetual leasehold property
in the former foreign settlements, which have now acquired
an established character, will be confirmed and maintained
until a mutually satisfactory settlement of the various ques-
tions involved be arranged by the parties concerned.
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4. Land Ownership.

The limited right of ownership of land by foreigners and

foreign corporations provided for by a recent session of the’

Imperial Japanese Diet will be granted to American citizens
and corporations in return for corresponding rights which
are granted foreigners by laws of the various states.

Existing rights with respect to real property in Korea
will be confirmed and maintained and the records of the title
deeds registered in the American Consulate General in Seoul
will be recognized and given full validity. Should the law
of land ownership referred to in the preceding paragraph
eventually be extended to Korea, such extension of privilege
shall apply to citizens of the United States equally with those
of any other country.

5. Protection of Industrial and Literary Property.

The reciprocal protection of patents, designs, trademarks,
tradenames and copyrights shall continue to be protected
under the general provisions of the international agreements
for the protection of industrial and literary property to which
both countries are signatories, as well as under any special
agreement which the two countries may have or may make
to that end.

Department of State,
Washington, January 23, 1911.
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The Japanese Ambassador has the honor to acknowledge
the receipt of the Note of the Department of State dated
January 23, 1911, and to state in reply under instructions of
the Imperial Government that they are extremely gratified to
learn that the United States Government, after examining
the drafts of the Treaty of Commerce and Navigation and of
the Special Reciprocal Customs Convention presented by the
Japanese Embassy with its memorandum of October 19, 1510,
are prepared to enter upon negotiations of a new treaty of
Commerce and Navigation to replace on July 17, 1911, the
treaty now in force, and that the Imperial Government concur
in the understanding of the proposal relating to the question
of immigration set forth in the above mentioned note of
January 23 last.

In order to facilitate the actual negotiations of the new
treaty the Japanese Ambassador is now instructed to present
to the Secretary of State the annexed draft of the declaration
of the Imperial Government in regard to the emigration of
Japanese laborers to the United States. Baron Uchida is
further instructed to state to the Secretary of State that the
Imperial Government have no objection in principle to points
2 and 5 mentioned in the memorandum of the Department of
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State dated January 23 last, while the remaining three points
could in their view be arranged satisfactorily by actual nego-
tiations upon learning the precise nature of the proposals
concerned. The Imperial Government therefore desire that
the counter draft of the treaty prepared by the Department
of State may be handed to the Japanese Ambassador at the
earliest opportunity.

February 8, 1911.
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Imperial Japanese Embassy
Washington

DECLARATION.

In proceeding this day to the signature of the Treaty of
Commerce and Navigation between Japan and the United
States the undersigned, Japanese Ambassador in Washington,
duly authorized by his Government has the honor to declare
that the Imperial Japanese Government are fully prepared
to maintain with equal effectiveness the limitation and control
which they have for the vast three years exercised in regula-
tion of the emigration of laborers to the United States.

(Signed) Y. Uchida.

February 21, 1911.
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February 8, 1911.

Excellercy:

I have the honor to acknowledge the receipt of Your
Excellency’s note of the 8th instant, with its enclosure, relat-
ing to the proposed new treaty between the United States
and Japan, in which you inform me that the Imperial Japa-
nese Government concur in the understanding of the pro-
posal relating to the question of immigration as set forth in
this Department’s note of January 23rd last as the basis
upon which the Government of the United States was pre-
pared to proceed with the formal negotiations. It is ac-
cordingly my agreeakle duty to transmit herewith three copies
of a counter-draft of the new treaty prepared by the Depart-
ment of State.

I note that Your Excellency’s Government has no ob-
jestion in principle to the proposals relating to the early
negotiation of a separate Consular Convention and the pro-
tection of industrial and literary property which this Govern-
ment made in the memorandum accompanying its note of Jan-
uary 23rd, and I unite with Your Excellency in the confident
expectation that the remaining questions connected with the
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proposed new treaty may be satisfactorily and speedily ar-
ranged during the actual negotiations.

Accept, Excellency, the renewed assurances of my
highest consideration.

(Signed) P. C. Knox.

His Excellency
Baron Yasuya Uchida,
Japanese Ambassador.
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DRAFT TREATY OF COMMERCE AND NAVIGATION
BETWEEN THE UNITED STATES OF AMERICA
AND JAPAN.

ArTICLE 1.

The citizens or subjects of each of the High Contracting
Parties shall have liberty to travel and sojourn in the states
and territories of the other to carry on trade, wholesale and
retail, to hire and occupy houses and warehouses, to employ
agents of their choice, to lease land for residential and com-
mercial purposes, and generally to do anything incident to
or necessary for trade upon the same terms as native citizens
or subjects, submitting themselves to the laws and the police,
customs, and other regulations there established.

They shall not be compelled, under any pretext what-
ever, to pay any charges or taxes other or higher than those
that are or may be paid by native citizens or subjects.

The citizens or subjects of each of the High Contracting
Parties shall receive, in the states and territories of the »ther,
the most constant protection and security for their persons
and property, and shall enjoy in this respect the same rights
and privileges as are shall be granted to native citizens or
subjects, on their submitting themselves to the conditions
imposed upon the native citizens or subjects.
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They shall, however, be exempt in the territories of
the other from compulsory military service either on land
or sea, in the regular forces, or in the national guard, or
in the militia, and from all forced loans or military exactions

or contributions.
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Department of State.
Washington.

February 25, 1911.

Excellency :

I have the honor to inform you that the ratification of
the Treaty of Commerce and Navigation and the Protocol
of a provisional tariff arrangement between the United States
and Japan, both of which were signed with vou on the 21st
of this month, has been advised and consented to by the
Senate with an amendment to each.

These amendments are:

1. The striking out in the first paragraph of Article 5
of the Treaty of the words ‘“ special arrangements ” and the
substitution therefore of the word “ treaty ”, so that the clause
shall read “shall henceforth be regulated either by treaty
between the two countries or by the internal legislation of
each”; and,

2. The striking out in the first line of the second para-
graph of the Protocol of the words “special arrangement ”
and the substitution therefore of the word “treaty”, so that
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the phrase shall read ‘ pending the conclusion of a treaty
relating to tariff 7, ete.

It is hoped that these amendments will be acceptable
to your Government.

By the Resolution of the Senate the advice and consent
of the Senate to the ratification of the Treaty ““is given
the understanding, which is to be made a vart of the instru-
ment of ratification, that the Treaty shall not be deemed to
repeal or affect any of the provisions of the Act of Congress
entitled ‘ An Act to regulate the Immigration of Aliens into
the United States’, approved February 20th, 1907.”

Inasmuch as this Act applies to the immigration of aliens
into the United States from all countries and makes no dis-
crimination in favor of any country, it is not perceived that
your Government will have any objection to the uaderstand-
ing being recorded in the instrument of ratification.

Accept, Excellency, the renewed assurances of my highest

consideration.
(Signed) Alvey A. Adee,
Acting Secretary of State.

His Excellency
Baron Yasuya Uchida,
Japanese Ambassador.
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Imperial Japanese Embassy,
Washington.

February 27, 1911.

Sir:

Upon receipt of vour note of the 25th instant I have
at once communicated to my Government that the ratifica-
tion of the Treaty of Commerce and Navigation and the
Protocol of a provisional tariff arrangement between Japan
and the United States, both of which were signed on the 21st
instant, has been advised and consented to by the Senate
with amendments to substitute the word ““ treaty ” for words
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“special arrangements” in Article V of the Treaty and also
for “special arrangement ” in the Protoeol. I have also com-
municated to them that by the Resolution of the Senate the
advice and consent of the Senate to the ratification of the
Treaty “is given with the understanding, which is to be made
a part of the instrument of ratification, that the Treaty shail
not be deemed to repeal or affect any of the provisions of
the Act of Congress entitled ¢ An Act to regulate the Immi-
gration of Aliens into the United States’, appreved February
20, 1967.”

I am now in receipt of a reply from my Government and
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have the honor to inform you that the Imperial Government
have no objection to those amendments and to the above
mentioned understanding being recorded in the instrument
of ratification by the President.

Accept, Sir, the renewed assurances of my highest con-
sideration.

(Signed) Y. Uchida.

Honorable Philander Chase Knox,
Secretary of State.



