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MEMORANDUM

Following are comments on Japanese Government’s outline of a proposed
“Law relating to Compensations for the Loss or Damage of Allied Property
in Japan”, as modified and expanded in its memorandum of May 31, 1951:

1. Since fhe Japanesé Govéernment is undertaking to compensate
only for losses in respect to sequestered property, it is believed unneces-
sary for the owner to demonstrate that loss occurred “as a result of
the war”. It is suggested that the phrase “as a result of the war” be
eliminated as one of the conditions of compensation, or that the phrase
be defined to include loss from natural causes against which the owner
could have insured himself and loss resulting from the failure of
persons in possession of the property to take proper care.

2. “Allied nationals” should be defined to include corporations or
associations wherever incorporated in which Allied Powers held the
entire capital, apart from qualifying shares, at the commencement of
the war.

8. In regard to compensation for ownership interests, the use of
the difference between pre-war and current prices of shares of stock as
the measure of compensation for shareholders is not acceptable in view
of the general rise of the prices of shares as a conseguence of the
decline in the purchasing power of the yen.

4. Limitation upon total compemsation or the fixing of compensa-
tion at anything less than the full extent of the damage is not acceptable.

5. Deduction from compensation for physical improvement made to
damaged property is acceptable, but deduction from compensation for
one piece of property based on improvement of a second piece of pro-
perty owned by the same claimant is not acceptable.

It would be appreciated if the Japanese Government, having the forego-
ing comments in mind, could be prepared to submit a complete text of the
proposed legislation for consideration by Minister Allison, who is expected to
arrive in Tokyo on June 24, 1951.

Tokyo, June 19, 1951.
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CONFIDENTIAL

Allied Powers Property Compensation Law
Chapter I General Provisions

(Purpose)

Article 1. The purpose of this Law is to compensate, following the
restoration of peace with the Allied Powers, for thé damage suffered as a
result of the war by the property owned in Japan by the Allied Powers and
their nationals.

(Definitions)

Article 2. In this Law, “the Allied Powers” means the states which
were at war or in a state of belligerency with Japan and which become
parties to the Peace Treaty with Japan.

2. In this Law, “Allied nationals” means the following:

(1) Individual persons of Allied nationality;

(2) Corporations and other associations established under the laws and
orders of any of the Allied Powers;

(8) In addition to those mentioned in the preceding item, those corpora-
tions and other associations in which the individuals or corporations or as-
sociations mentioned in the preceding two items hold the whole stock or
capital investments.

3. In this Law, “Japan” means Honshu, Hokkaido, Shikoku, Xyushu,
and other territory, over which the sovereignty of Japan is restored by
virtue of the Peace Treaty.

4. In this Law, “the war-time special measures” means the measures
toward the enemy, including the application of the Enemy Property Custody
Law (Law No. 99 of 1941—abolished), which were adopted by way of ex-
ercise of official authority by the Japanese Government or its agencies, such
as the apprehension, internment, or detention, of individual persons of Allied
nationality, the disposal or sale of the property of Allied nationals, etc.

5. In this Law, ‘“property” means movable or immovable property, the
rights on such property, patents, trade marks, debts, shares, and other pro-
perty rights and interests of a similar nature.

(Principles of Compensation) »

Article 3. If the property owned in Japan by the Allied Powers or their
nationals at the time of the commencement of the war has suffered damage
as a result of the war, the Japanese Governmenf shall compensate for such

(449)

— 485 —



{4 52

damage, provided that such Allied nationals shall have been subjected to the
war-time special measures.

2. In cases where a claim for restitution has not been field for a piece
of property in a state capable of restitution within the term fixed in the
Peace Treaty, no compensation shall be made for its loss or damage, pro-
- vided, however, that this shall not apply to cases where this failure in filing
a claim is deemed by the Japanese Government as due to unavoidable cir-
cumstances.

83 The individual persons who may claim the compensation mentioned
in the preceding paragraph shall be those persons who had and shall have
the status of Allied nationals at the time of the commencement of the war
and at the time of the coming into force of the Peace Treaty.

4. In cases where the successors in interest of Allied nationals are
Allied nationals at the time of the coming into force of the peace treaty,
they may claim the compensation mentioned in paragraph 1.

(Scope of Damage and Location of Property)

Article 4. The damage suffered as a result of the war mentioned in the
preceding Article shall be the damage listed in the following items:

(1) Damage caused by acts of hostility;

(2) Damage caused by the war-time special measures or other mea-
sures of the Japanese Government and its agencies;

(8) Damage on account of the administrator or possessor of the pro-
perty concerned having neglected the good administrator’s care;

(4) Damage suffered owing to the inability of Allied nationals con-
cerned to take preservative measures for the property concerned.

2. Whether a piece of property was in Japan shall be determined by
Cabinet Order for the application of paragraph 1 of the preceding Article.

8. The cargo or baggage which had been loaded on board the Japanese
ships navigating the high seas at the time of the commencement of the war
and which was unloaded directly in Japan shall be regarded as property
which was in Japan at the time of the commencement of the war.

Chapter II Calculation of the Amount of Damage

(Damage to Tangible Property)

Article 5. The amount of damage to restituted tangible property shall
be a sum of money required at the time of compensation for the restoration
of such property as of the time of restitution to its status as of the time of
the commencement of the war; provided that if such property has been rep-
aired by government expenditure after its restitution, its status upon repair
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shall be regarded as its status as of the time of restitution.

2. The amount of damage to tangible property which is incapable of
restitution on account of its loss, substantial destruction, or its location be-
ing unknown, shall be a sum of money required at the time of compensation
for the purchase of similar property.

(Damage to Use and to Lease of Immovable Property)

Article 6. The amount of damage to the superficies, perpetual tenant-
right, servitude, or lease of immovable property, which is incapable of restitu-
tion on account of the loss or substantial alteration of the objects of such
rights shall be a sum of money required at the time of compensation for the
acquisition of the rights of the same substance as such rights.

(Damage to Debts)

Article 7. The amount of damage to debts shall be a sum of money
equivalent to the amount of the debts transferred or liquidated by the war-
time special measures.

2. The amount of damage to debts in cases where mortgage, pledge,
lien, or priority, or the object thereof, has been liquidated or extinguished
by the war-time special measures shall be a sum of money equivalent to the
amount due to the creditor which has been defaulted on account of its liquida-
tion or extinction.

3. In cases where the debts mentioned in the preceding two paragraphs
have been designated in terms of currencies other than the Yen (hereinafter
referred to as “forign currency”) or should have been paid in foreign cur-
rency, the amount of damage shall be calculated by fixing the amoung of
debts in terms of Yen at the exchange rate as of the time of compensation.

(Damage to Public Loans, ete.)

Article 8. The amount of damage to those public leans, debentures,
bonds issued under special laws by juristic persons, or public loans or deben-
tures issued by foreign states or juristic persons (hereinafter referred to
as “the public loans, ete.”) which have been subjected to the war-time special
measures and which are incapable of restitution on account of the time of
their redemption having arrived before the time of compensation shall be
the total of the amount of the principal which should have been repaid by
way of the redemption of principal at the time of their redemption and the
amount of the interest coupons which accompanied such public loans, ete.

2. The amount of damage to those public loans, etc. whose time of
redemption has not arrived by the time of compensation and which are in-
capable of restitution shall be the total of their current price as of the time
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of compensation and the amount of the interest coupons up to the time of
compensation.

3. The provisions of Article 7, paragraph 3, shall be applied mutatis
mutandis in cases where the sum of money payable in accordance with the
provisions of the preceding two paragraphs are designated in terms of
foreign currency.

((Damage to Patents)

Article 9. The amount of damage to a patent which has had the ex-
clusive licensee (meaning here and hereinafter the right of persons who have
received the license of exclusive use in accordance with the provisions of
Article 5 of the Industrial Property Rights War-time Law (Law No. 21 of
1917—abolished) ) established and which has not been restored in accordance
with the provisions of the Order for Post-war Dispositions of Industrial
Property Rights Owned by Allied Nationals (Cabinet Order No. 309 of 1949)
shall be a sum of money equivalent to the patent working fee payable in
cases where the exclusive licensee has worked the patent during the term of
the patent, deducted by a sum of money equivalent to the patent fee payable.

2. The amount of damage to a patent which has been cancelled by the
war-time special measures and which has not been restored in accordance
with the provisions of the Order for Post-war Disposition of Industrial
Property Rights Owned by Allied Nationals shall be a sum of money equiva-
lent to the patent working fee payable by the person who has worked it dur-
ing the term for which it should have continued, deducted by a sum of money
equivalent to the patent fee payable during such term.

3. The amount of damage to a patent which has become extinct on
account of the non-payment of the patent fee or the expiration of its term
of continuation and which has not been restored in accordance with the
provisions of the Order for Post-war Dispositions of Industrial Property
Rights Owned by Allied Nationals shall be a sum of money equivalent to the
patent working fee payable by a person who has worked it during the term
for which it would have continued if the patent fee had beem paid or if the
extension of its term of continuation had been applied for, deducted by a
sum of money equivalent to the patent fee payable during such term.

4. In the case of the preceding three paragraphs, the patent working
fee payable by a person who has worked the patent shall be calculated on the
basis of the method of calculation of the working fee stipulated in the work-
ing contract existing at the time of the commencement of the war in case
such working contract existed, and on the basis of the working fee stipul-
ated in a working contract for a patent analogous to the patent concerned
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exising at the time of the commencement of the war in case there was no
working contract for the patent concerned.

5. If stipulation has been made in the working contract mentioned in
the preceding paragraph for the obligation to be performed by the patentee
to the working-licensee or for the benefit receivable by the working-licensee
from the patentee, a sum of money equivalent to the loss suffered by the
person working the patent on account of the default of such obligation or
the impossibility to receive such benefit  during the term provided for in
paragraphs 1 to 8 inclusive shall be deducted from the patent working fee
payable by such person.

6. The provisions of Article 7, paragraph 4, shall be applied mutatis
mutandis in cases where the patent working fee stipulated in the working
contract mentioned in paragraph 4 is designaged in terms of foreign cur-
rency.

(Damage to Trade Marks) .

Article 10. The amount of damage to a trade mark which has become
extinet on account of the cancellation by the war-time special measures or
the expiration of its term of continuation shall be the total of a sum of money
equivalent to the benefit obtained through its use by the person who has
used it and a sum of money equivalent to the cost required at the time of
compensation for the restoration of its reputation to its status as of the time
of the commencement of the war.

(Damage to Shares)

Article 11. The amount of damage relating to shares shall be a sum
of money, which is the amount of damage to the issuing company calculated
in accordance with the provisions of Article 12, multiplied by the rate of its
capital as against its total assets, and divided by the total number of its
shares at the time of compensation.

2. If, in cases where a company is in the course of liquidation, distribu-
tion has been made of its net assets for its shares before restitution, the
amount of their damage may be a sum of money equivalent to the amount
of the distribution made before the time of restitution, added to the sum of
money mentioned in the preceding paragraph.

(Calculation of Amount of Damage to Companies)

Article 12. The amount of damage to a company shall be a sum of
money which is the amount of the damage provided for in Article 4, para-
graph 1, calculated in a manner conforming to the provisions of Articles 5
to 10 inclusive in regard to the property owned in Japan by the company at
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the time of the commencement of the war, and deducted by the following
sum of money:

(1) If, in cases special loss or final loss has occurred to the company
in accordance with the Enterprise Reconstruction and Reorganization Law
(Law No. 40 of 1946) or the Financial Institutions Reconstruction and
Reorganization Law (Law No. 39 of 1946), such loss has been made up by
writing off liabilities, the amount of such writing-off of liabilities other than
the captial;

(2) 1Ii, in cases where a company has decreased its capital to make up
the loss suffered as a result of the war, its capital has been replenished with
the capital increase through the payment by its shareholders other than Al-
lied nationals, the sum of such replenishment;

(8) If a company has increased its assets after the time of the com-
mencement of the war through good management, the sum of such increase.

(Other Damages)

Article 18. The calculation of the amount of damages other than those
provided for in the preceding Articles shall be made as provided for by
Cabinet Order in conformity with these Articles.

Chapter III Payment of Compensation

(Amount of Compensation)

Article 14. The amount of compensation payable to a person who may
claim compensation to the Government in accordance with the provisions of
Article 8, paragraph 3 or 4, (hereinafter referred to as “a claimant”) shall
be a.sum of money which is the amount of damage calculated in accordance
with the provisions of Chapter II deducted by the sum listed in the following
items:

(1) A sum of money withdrawn by a claimant or his agent out of the
funds which belonged to the Special Property Administration Account ad-
ministered in accordance with the provisions of Article 14 of the Special
Property Funds Special Account Law (Law No. 86, 1943—abolished) in the
custody of the Bank of Japan as entrusted funds belonging to the General
Account of the Government Budget;

(2) A sum of money equivalent to the amount of the liabilities satis-
fied by way of the war-time special measures by property owned by a clai-
mant at the time of the commencement of the war or its fruits;

(3) If the property owned by a claimant at the time of the com-
mencement of the war and restituted had been physically improved at the
time of restitution than at the time of the commencement of the war, a sum
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of money equivalent to the amount of the increment of value at the time of
compensation.

(Method and Term of Claiming Compensation)

Article 15. A claimant shall, if he is an individual, file & written claim
for payment of compensation with the Government through the Government
of the state to which he belongs within eighteen months from the time of
coming into force of the peace treaty between such state and Japan.

2. The written claim for payment of compensation mentioned in the
preceding paragraph shall be accompanied with papers which establish the
status of the claimant as a person capable of filing claims according to
‘Article 8 and the substance of the claim.

3. If a claimant fails to file a written claim for payment of compensa-
tion within the term mentioned in paragraph 1, he shall be regarded as hav-
ing waived the claim for payment of compensation.

(Payment of Compensation)

Article 16. If a written claim for payment of compensation has been
filed by a claimant in accordance with the provisions of paragraph 1 of the
preceding Article, the Government shall examine it and, if it has found that
the sum of momney claimed is payable, shall pay it to him in Japan without
delay.

2. If the Government has found, as a result of the examination of a
written claim for payment of compensation, that the sum of money claimed
differs from that payable to the claimant, it shall notify to him the sum of
money which it has found payable. : )

8. If there is no objection to the sum of money notified in accordance
with the provisions of the preceding paragraph, the claimant may demand
its payment to the Government.

4. If in accordance with the provisions of the preceding paragraph the
payment of the sum of money mentioned in the same paragraph has been
demanded f{o the Government, the Government shall pay it to the claimant
without delay.

(Payment of Compensation in Yen)

Article 17. The compensation payable in accordance with the provi-
sions of the preceding Article shall be paid in the Yen, and its remittance
abroad shall be subject to laws and orders relating to the foreign exchange.

(Objection to the Amount of Compensation)

Article 18. If a claimant has an objection to the sum of money notified
in accordance with the provisions of Article 16, paragraph 2, he may demand
reexamination to the Allied Property Compensation Examination Commit-
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tee provided for in Article 20 within five weeks after the date of receipt of
the notification mentioned in the same paragraph.

2. The provisions of the preceding paragraph shall not be applied in
cases where there is a special agreement between Japan and any of the
Allied Powers.

(Limitation of Payment in a Fiscal Year)

Article 19. If the total of sums of money payable for compensation
excesds ten billion Yen in one fiscal year, the Government make the payments
involved in the excess in the following fiscal year.

Chapter IV Compensation Examination Committee

Article 20. The Government shall establish in the Ministry of Finance
an Allied Property Compensation Examination Committee which is to ex-
amine the demands for re-examination under the provisions of Article 18.

2. Necessary matters relating to the organization and operation of the
Allied Property Compensation Examination Committee shall be provided for
by Cabinet Order.

Chapter V Miscellaneous Provisions

(Exception concerning Taxation)

Article 21. No tax shall be imposed on the compensation received by
Allied nationals in accordance with this Law.

(Furnishing of Papers)

Article 22. A claimant may, if necessary for making a claim for com-
pensation, demand the Japanese Government through the Government of the
state to which he belongs to furnish papers which are necessary for est-
ablishing such claim.

2. If the demand mentioned in the preceding paragraph has been made,
the Government shall furnish the papers so demanded to the claimant free of
charge.

(Payment of Cost)

Article 28, If a claimant has defrayed in Japan necessary cost to est-
ablish his claim, he may demand its payment to the Japanese Government

- through the Government of the state to which he belongs.

2. 1If, in cases where the demand mentioned in the preceding paragraph
has been made, the Government has found the amount of money reasonable,
it shall be paid to the claimant.

(Collection of Reports, etec. and Inspection by Entry)

Article 24. If the Government finds it necessary in connection with the
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investigation of the amount of damage suffered by the property of Allied
nationals, it may, within the extent of such necessity, collect reports or data
from persons who had or have a right or an obligation in regard to such
property, or have the officials concerned enter the offices of such persons or
the places they administer and inspect the state of business or property, or
books and papers, or other articles relating to business or property.

2. In cases where the officials concerned enter and/or inspect in ac-
cordance with the provisions of the preceding paragraph, they shall carry
with them a certificate showing their status and show it if requested by the
persons interested.

(Cabinet Order concerning Enforcement)

Article 25. Necessary matters in enforcing this Law may be provided
for by Cabinet Order.

Chapter VI Penal Provisions

Article 26. A person who in violation of the provisions of paragraph 1
of Article 24 has failed to make reports or submit data, or has made false
reports, or has refused, obstructed or evaded the entry and/or inspection by
the officials concerned shall be punished with a fine of not more than one
hundred thousand Yen.

Article 27. If a representative of a juristic person, or an agent, em-
ployee or other worker of a juristic person or of an individual person has.
perpetrated any of the acts of violation mentioned in the preceding Article,
not only the perpetrator shall be punished, but also the juristic or individual
person shall be liable to the fine mentioned in the same Article; provided
that this shall not apply to those juristic or individual persons regarding
which it has been proved that reasomable care and supervision over the
business concerned have been exercised in order to prevent the act of viola~
tion concerned by their agents, employees, or other workers.

Supplementary Provisions

The date of enforcement of this Law shall be the date of first coming
into force of the Peace Treaty.
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CONFIDENTIAL

U.S. COMMENTS ON JAPANESE DRAFT OF ALLIED POWERS
PROPERTY COMPENSATION LAW

General Comments

Since it will be necessary to refer to the text of this legislation in a
provision of the peace treaty, we should like to know how the text can be
identified. The present peace treaty provision states that Japan will provide
compensation for damage to Allied property in Japan in accordance with law
no. ~ ,enactedon__ date. Pending the enactment of the legisla-
tion, we assume that the proposed legislation can be referred to in the
peace treaty as the proposed Allied Powers Property Compensation Law
approved by the Cabinet on and to be submitted to the Diet at the
next session.

It is difficult to tell from the arrangement of the proposed law to which
article certain of the subparagraphs and clauses belong. It is suggested
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that the words, “Article 17, “Article 2”, etc. be placed in the center of the
page, and that any subparagraphs of the articles be lettered (a), (b), ete,
and that any further subdivisions be numbered (1), (2), etc.

As a general comment, we consider that no substantive provisions of
the legislation be left to be determined by Cabinet Order.

Article 2

It is suggested that the following be added to the first sentence: “Other
states may be considered to be Allied Powers for purposes of this law by
agreement between Japan and the state concerned.”

It is suggested that clause (1) of subparagraph 2 be change to read:
“Individual persons who are nationals of the Allied Powers.”

It is suggested that there be added to clause (3) of paragraph 2 the
phrase “apart from qualifying shares.”

1t is suggested that some formula be adopted to insure that compensa-
tion be provided in cases of damage to property of corporations owned by
Japanese corporations which are controlled by Allied nationals.

It is also suggested that Allied nationals be defined in such a way as to
cover non-profit organizations and religious organizations.

In the definition of war-time special measures in sub-clause 4, it is
suggested that the phrase “but not limited to” be inserted after the word
“including”.

Article 3

It is suggested that the provise at the end of the first sentence be
eliminated so that all Allied nationals will be eligible to receive compensa-
tion.

It is not clear whether subparagraph 2 requires an Allied national to
file a claim for restitution in a case where a claim was filed during the
occupation period. Should not some provision be made to make it clear that
duplicate claims need not be filed?

Subparagraph 3 should be expanded to refer to juridical persoms.
Article 4

It is suggested that there be added to clause (1) the phrase “or pre-
parations for acts of hostility.”

It is suggested that a clause be added to cover any damage against which
Allied nationals could have protected themselves by insurance.

1t is suggested that a clause be added to cover damage suffered to pro-
perty while it was in the hands of the occupation forces.

It is not clear why subparagraph 2 is necessary. It should not be
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necessary to determine by Cabinet Order whether a piece of property was
in Japan.

Article 5

It is suggested that the ending of the sentence in subparagraph 2 be
changed to read “for the purchase of property of similar condition and
value.”

Article 7

It is believed that the legislation should not attempt to provide yen com-
pensation for foreign currency obligations. A holder of a foreign currency
obligation can, of course, at any time agree to accept yen in satisfaction of
the obligation. The holder should not, however, be compelled to accept yen,
since it is not possible for him at this time to convert yen into foreign cur-
rency.

As an alternative to the Japanese draft of Article 7, it is suggested that
debts be treated along the following lines:

In cases where the Japanese Government or its agent discharged
persons in Japan of obligations to Allied nationals or Allied Powers the
Japanese Government recognizes its liability to the Allied nationals or
the Allied Powers for the amount of the obligation in the currency in
which the obligation was expressed. In such cases, any mortgage, pledge
or lien given to secure the obligation should be extinguished.

In all other cases where obligations are owned by persons in Japan to
Allied nationals or Allied Powers, the Japanese Government guarantees the
obligations, and recognizes its liability to discharge the obligations in the
event the creditors are unable to collect from their debtors.

Since subparagraph 3 of this Article would provide yen compensation
for certain foreign currency obligations, there is the same objection as is
stated with respect to Article 7. In any case where action of the Japanese
Government has deprived an Allied national of a foreign currency obligation,
the Japanese Government should recognize a liability in terms of the foreign
currency. The question of when the foreign currency obligation will be
discharged will depend, of course, on Japanese foreign exchange regulations.
Articles 9 and 10

These Articles will be the subject of later comments.

Article 11

It is believed that the measure of damage to shares is not satisfactory,
and that it should remain as stated in the outline of the legislation previously
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submitted by the Japanese Government. In the outline it was stated that
compeénsation for shareholders should bear the same proportion to the loss
or damage suffered by the company as the beneficial interests of the share-
holders in the company bore to the total capital thereof at the date of the
commencement of the war. It is recognized that such a formula for measur-
ing damage to shareholders is not entirely fair in cases where the corpora-
tion has suffered heavy war damage and at the same time had substantial
pre-war obligations to creditors which would, to some extent, be satisfied out
of any compensation payable to the corporation. In spite of the fact that the
formula is not entirely fair, any other formula would be complex and diffi-
cult to work out.
Article 12

It is suggested that the word “pre-war” be inserted before the word
“liabilities” in clause (1).

We would appreciate information on the justification for the deduction
provided in clause (2).

It is still not clear how the deduction mentioned in clause (8) will be
computed. It is believed that this deduction should be eliminated.
Article 14

It is believed that clause (8) will not work out satisfactorily. A pro-
perty owner nia,y consider some of the “improvements” to his property to
be undesirable. It is suggested that he be permitted to elect to have the
improvements removed at the expense of the Japanese Government and to
have his property restored to its condition as of December 7, 1941. If he
elects to retain the improvements to his property, then it is recognized that
there should be deducted from any compensation due to him an amount
equivalent to the value of the improvements at the time of compensation.

It is suggested that the word “pre-war” be inserted before the word
“liabilities” in clause (2).
Article 15

Since the current provision of the peace treaty permits claims for the
return of property to be filed within nine months of the coming into force
of the treaty, and since Japan, pursuant te the treaty provision has six months
from the date of the application within which to return the property it may
now be undesirable to require a claimant to file a claim for compensation
within 18 months from the time of coming into force of the peace treaty.
It may be desirable, also, to amend the peace treaty provision to make time
limits on applications for the return of property run from the time of com-
ing into force of the peace treaty between each state and Japan, rather than
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from the time of the first coming into force of the peace treaty.
Article 24

This Article would appear to authorize the Japanese Government to make
investigations of Allied business enterprises. It is not clear why such in-
vestigations are necessary. If satisfactory proof of claim is not provided
by the claimant, the Japanese Government can reject the claim. It is not
customary, however, to authorize the Government to investigate the business

enterprises merely because they have undertaken to present a claim against
the Government.

Articles 26 and 27

As Article 24 is omitted, it is believed that Articles 26 and 27 can also
be omitted. It is not clear why penalties have to be provided.
Omissions from proposed law

It is believed that the proposed law should state disputes arising under
the provisions of the legislation should be settled in accordance with agree-
ments between Japan and the Allied Power or Allied powers whose nationals
are concerned.

It is suggested that there be specified the points to be included within
Jjurisdiction of any international tribunal established to settle disputes under
the legislation.
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Observations on “U.S. Comments on Japanese Drafts of Allied Powers
Property Compensation Law”
(Paragraphs in “U.S. Comments” are
referred to as “a,” “b,” “c,” etec.)
General Comments
a. Concerning the question how to idemtify the text, our views have been
presented elsewhere. ‘
c. No objection. However, we would like to retain Article 25, in order that

we can fill the omissions which may be found later in this law and also make
provisions for procedural matters to be required for the execution of the law.
Article 2

a. We believe that the suggested addition (“Other states may be considered
to be Allied Powers for purposes of this law by agreement between Japan
and the state concerned”) had better not be made for the following reasons.

(1) It is not necessary because, in any case, international agreements
supersede domestic laws.

(2) It is likely to be misinterpreted by certain states other than Allied
Powers which are interested in the Japanese peace settlement for
their own reasons.

b. No objection.

c.)
)

d.) No objection. Accordingly, paragraph 1, item (8) will be amended as
) follows:

e.)
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In addition to those mentioned in the preceding item, those corpora-
tions and other associations in which the individuals or corporations or
asscciations mentioned in the preceding two items or in this item hold
the whole stock or capital investments apart from qualifying shares, or
religious juridical persons non-profit juridical persons and other organi-
zations controlled by the persons mentioned in the first item.

f. No objection.
Article 8
a. In accordance with your suggestion, the first paragraph will be partially
amended and a new paragraph will be added, as follows:
If the property owned in Japan by the Allied Powers or their
nationals at the time of the commencement of the war has suffered the
damage listed in Article 4, paragraph 1, as a result of the war, the

Japanese Government shall compensate for such damage, provided that,
with regard to the properties of Allied nationals, the property concerned

or its owner had been subjected to the war-time special measures.

Besides those mentioned in the preceding paragraph, if the pro-
perty owned in Japan by an Allied national at the time of the com-
mencement of the war, which he could not take care of, has suffered the
damage mentions in Article 1, paragraph 1, item (1), the Japanese Gov-
ernment shall compensate for such damage.

b. No objection. In a law covering restitution, it will be so provided that
duplicate claims need not he filed.
¢. No objection. The word individual in “The individual persons who....’

»

will be deleted. (It was a typographical mistake.)
Article 4
a. We could appreciate it if what is meant by “preparations for acts of
hostility” is explained by examples. Also, please see paragraph 1, item (2).
b. No objection. Instead of the present item (4), the following will be
inserted :

(4) Damage suffered owing to the inability of the Allied national to

have the property insured, on account of the war.

c. We cannot accept the suggestion that compensation be made for damage
caused by the acts of the Occupation Forces. Even in case it were to be
made, it should be provided for by another piece of legislation.
d. No objection. Paragraph 2 will be deleted.

Article 5
No objection. The ending of paragraph 2 will read “for the purchase
(474)
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of similar condition and value” instead of “for the purchase of similar pro-
porty. simar pro-
Article 7
a. In accordance with your suggestion, Article 9, paragraph 6 will be
deleted and the following two paragraphs will be added to Article 17.

2. In cases where the amount of money of the debts or public
loans, etc., stipulated in Articles 7 and 8, has been designated in terms
of currencies other than the Yen (hereinafter referred to as “foreign
currency”) or, although designated in the Yen, should have been paid
in foreign currency, the Japanese Government shall recognize its liability
to make compensation in foreign curremcy and make it available to the
claimant at the earliest date permitted by the Japanese foreign exchange

position and in accordance with the regulations concerning the foreign
exchange.

3. If, in the cases mentioned in the preceding paragraph, the clai-
mant has accepted payment in the Yen, the Government may make the
payment of compensation in the Yen calculated at the exchange rate at
the time of compensation.

b. We cannot accept the suggestion that the Japanese Government should

compensate for the damage due to the inability of the debtor to discharge
the obligations.

Article 8
As in the case of Article 7, paragraph 3 of this Article will be deleted.
Article 11.

In accordance with your suggestion, paragraph 1 will be amended as
follows:

The amount of damage relating to shares shall be a sum of money
which is the amount of damage to the issuing company caleulated in
accordance with the provisions of Article 12, multiplied by the ratio of
the amount of its capital to its total assets at the time of the comn;;g
ment of the war, and again multiplied by the ratio of the amount of the
paid-up shares of its stock which were owned by the Allied nationals at
the time of the commencement of the war to the amount of its paid-up

capital at the time of the commencement of the war. However, if the

amount of damage calculated in accordance with the provisions of

Article 12 is less in proportion to the total assets of company in cluding

Compensation computed at the time of compensation, the proportion
of the company at the time of the commencement of the war than the
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damage of the capital of the company at the time of the commencement
;)?i:he war, the damage relating to shares shall be a sum of money which
%1_—_5._“__fc(b_g__a,_@p_l_lﬂg’g_ﬁgﬁfrwdg}p@ﬂg{g so calculated, multiplied by the ratio of tl
amount of the paid-up shares of its stock which were owned by the
Allied nationals at the time of the commencement of the war to the

amount of its paid-up capital at the time of the commencement of the

war.
Article 12

a. No objection The word “pre-war” will be inserted and the last part of
item (1) will be amended to read: “such loss has been made up by writing
off liabilities, the amount of such writing off of pre-war liabilities other than
the capital”.

b. By way of illustration, suppose:

that there was a company whose capital was ¥1,000,000 at the time
of the commencement of the war and 4,000 of whose shares totaling
20,000 were owned by Allied nationals;

that this company suffered damages amounting to ¥900,000 on ac-
count of the war;

that, accordingly, it reduced its capital to one-tenth of the original
amount, and then restored it to ¥1,000,000 through the payment by
persons other than Allied nationals.

In this case, according to the present Cabinet Order concerning the
recovery of shares, those Allied nationals are to be given back not 400
but 4,000 shares without making any payment. Therefore, the sum of
such replenishment should be deducted.

c. As for item (3), amendment is being considered.
Article 14
a. It will be provided in a law concerning restitution that, in case where

an Allied naticnal does not wish to recover his property as improved at the
time of restitution, he can demand the improvements to be removed. This
is also the practice under the present setup.
In order to make it clear in the present law, item (3) will be amended
as follows: ‘
(8) If the property owned by a claimant at the time of the com-
mencement of the war and restituted had been physically improved in

the light of his purposes of use at the time of restitution than at the

time of the commencement of the war, a sum of money......
b. No objection. The item (2) will be amendment to read “A sum of money
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equivalent to the amount of the pre-war liabilities satisfied by way of...... ”,
Article 15

It is not quite clear what your suggestion will be under the new condi-
tions described herein.
Article 24

In view of your suggestion, paragraph 1 will be amended as follows and
paragraph 2 will be deleted.

If the Government finds it necessary in connection with the in-
vestigation of the amount of damage suffered by the property of Allied
nationals, it may, within the extent of such necessity, collect reports or
data from those persons other than claimants who had or have a right

or an obligation in regard to such property. (The latter part concern-
ing entering, etc. is deleted)

Articles 26 and 27
In line with the above, Article 26 will be amended as follows:

A person who in violation of the provisions of paragraph 1 of the
preceding article has failed to make reports or submit data, or has made
false reports, shall be punished with a fine of not more than one hundred
thousand yen. (Reference to entry or inspection deleted)

Article 27 will remain as it is.
Omissions from proposed law

We believe that the purpose of your suggestion is satisfied by the provi-
sions of Article 18, paragraph 2.
Corrections

In Article 3, paragraph 8, “the preceding article” will read “paragraph
17,

In Article 15, the words “if he is an individual” will be deleted.

In Article 16, the words “in Japan” will be deleted.

In Article 17, the following changes will be made:

The compensation payable in accordance with the provisions of the
preceding Article shall be paid in Japan in the Yen, and its remittance
abroad by the recipient shall be subject to laws and orders relating
to the foreign exchange.
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Article 21 (Exception concerning Taxation)

(1) No tax shall be imposed on the compensation to be received by
Allied nationals in accordance with this law.

(2) Out of the compensation for damages on the property owned
by Allied nationals which have been paid under the provisions of this law,
such amount as was authorized as the loss or necessary expense because
of sustaining the damages in computing the income preseribed in the
Corporation Tax Law or the Income Tax Law shall be included in the
profits or the receipt in computing the income prescribed in these laws.

PIRES B
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Article 12, Clause 8 shall be amended as follows:
(3) If the current price of the property owned by a company at the
time of compensation, which was not owned by the company at the com-

mencement of the war exceeds the acquisition cost of the property, the
sum of such excesses.
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A 1

FINAL U.S. COMMENTS ON JAPANESE DRAFT OF ALLIED
POWERS PROPERTY COMPENSATION LAW

For the purpose solely of clarifying the language of certain parts of the
law, without changing the meaning as understood by representatives of U.S.

(486)
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and Japanese Government, the following suggestions are made:
Artiele 3
It is suggested that the first two paragraphs of Article 3 be worded as
follows:

“l. If the property owned in Japan by the Allied Powers or their
nationals at the time of the commencement of the war has suffered the
damage listed in Article 4, paragraph 1, as a result of the war, the
Japanese Government shall compensate for such damage, provided that,
with regard to the properties of Allied nationals, such nationals either
(a) were nationals of a country declared by the Japanese Government to
be an enemy couniry for purposes of its wartime special measures, or
(b) were subject to apprehension, internment or detention or to the
seizure, disposal or sale of their property during the war.

“2. In cases other than those mentioned in the preceding paragraph,
if property owned in Japan at the time of the commencement of the war
by Allied nationals who were neither resident in Japan nor engaged in
business in Japan during the period of hostilities, has suffered the
damage mentioned in Article 4, paragraph 1, item (1), the Japanese
Government shall compensate for such damage.”

In the paragraph which has been renumbered 4, instead of 3, the word-
ing should be:
.......... compensation mentioned in paragraphs 1 and 2”
Article 5

The ending of paragraph 2 should read:

“for the purchase of property of similar condition and value”

Article 12

Our comments on item (38) of paragraph 12 will be made orally.

Article 14

It is suggested that item (8) be changed to read:

“If improvements have been made to property between the time of
the commencement of the war and the time of the restitution of the
property, and if the owner does not elect te have the improvements
removed, a sum of money equivalent to the value of the improvement at
the time of compensation.”

Articles 26 and 27

We are not clear whether these Articles are to be entirely deleted in
view of the deletion of Article 24.

July, 5, 1951
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B 2
July, 5, 1951
Re. Article 4, ¢ of “U.S. Comments”
Please substitute the following for Article A, ¢ of our “Observations”:
In accordance with your suggestion,
(a) The following will be added as Article 4, paragraph 1, item (5):
(5) Damage suffered owing to and while in use of the Occupation

Forces
(b) In Article 8, paragraph 2, “........ the damage mentioned in Article
4, paragraph 1, item (1)........ ” will be amended to read: “........

the damage mentioned in Article 4, paragraph 1, items (1) and (5)

7 TR6ARFCAMLLEGEMEREE (B

DRAFT

ALLIED POWERS PROPERTY COMPENSATION LAW

Contents

Chapter I General Provisions
(Article 1—Article 4)

Chapter II  Calculation of the Amount of Damage
(Article 5—Article 13)

Chapter III Payment of Compensation
(Article 14—Article 19)

Chapter IV  Compensation Examination Committee
(Article 20)

Chapter V' Miscellaneous Provisions
(Article 21—Article 25)

Supplementary Provisions

ALLIED POWERS PROPERTY COMPENSATION LAW

Chapter I General Provisions

Article 1.

(Purpose)

The purpose of this Law is to compensate, following the restoration of
peace with the Allied Powers, for the damage suffered as a result of the
war by the property owned in Japan by the Allied Powers and their nationals.

(488)
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Article 2.

(Definitions)

In this Law, “the Allied Powers” means the states which were at war
or in a state of belligerency with Japan and which become parties to the
Peace Treaty with Japan.

2. In this Law, “Allied nationals” means the following:

(1) Individual persons who are nationals of Allied Powers;

(2) Corporations and other associations established under the laws and
orders of any of the Allied Powers;

(8) In addition to those mentioned in the preceding item, those cor-
porations and other associations in which the individuals or corporations or
associations mentioned in the preceding two items or this item hold the
whole stock or capital investments apart from qualifying shares.

(4) In addition to those mentioned in item (2), religious juridical
persons, non-profit juridical persons and other similar organizations control-
led by the persons mentioned in the preceding three items or this item.

3. In this Law, “Japan” means Honshu, Hokkaido, Shikoku, Kyushu,
and other territory, over which the sovereignty of Japan is restored by
virtue of the Peace Treaty.

4. In this Law, ‘“the war-time special measures’” means the measures
toward the enemy, including but not limited to tne application of the Enemy
Property Custody Law (Law No. 99 of 1941—abolished), which were adopted
by way of exercise of official authority by the Japanese Government or its
agencies, such as the aprehension, internment, or detention, of individual
persons of Allied nationality, the disposal or sale of the property of Allied
nationals, ete.

5. In this Law “property” means movable or immovable property, the
rights to such property, patents, trademarks, debts, shares, and other pro-
perty rights and interests of a similar nature.

Article 3.

(Principles of Compensation)

If the property owned in Japan by the Allied Powers or their nationals
at the time of the commencement of the war has suffered damage as a result
of the war, the Japanese Government shall compensate for such damage,
provided that, with regard to the properties of Allied nationals, such nation-
als either (a) were nationals of a country declared by the Japanese Govern-
ment to be an enemy -country in accordance with the provisions of the
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Enemy Property Custody Law, or (b) were subject to apprehension, intern-
ment or detention or to the seizure, disposal or sale of their property during
the war.

2. In cases other than those mentioned in the preceding paragraph, if
property owned in Japan at the time of the commencement of the war by
Allied individuals who were not physically present in Japan or Allied cor-
porations which were not in operation in Japan during the period of hostili-
ties, has suffered the damage mentioned in Article 4, paragraph 1, item (1)
or (5), the Japanese Government shall compensate for such damage.

8. In cases where a claim for restitution has not been filed for a piece
of property in a state capable or restitution within the term fixed in the
Peace Treaty, no compensation shall be made for its damage, provided, how-
ever, that this shall not apply to cases where this failure in filing a claim is
deemed by the Japanese Government as due to unavoidable circumstances.

4. Those, who may claim the compensation mentioned in paragraph 1
or 2 shall be those who had and shall have the status of Allied nationals at
the time of the commencement of the war and at the time of the coming
into force of the Peace Treaty.

5. In cases where the successors in interest of Allied nalionals are
Allied nationals at the time of the coming into force of the peace treaty,
they may claim the compensation mentioned in paragraph 1 or 2.

Article 4.

(Scope of Damage and Location of Property)

The damage suffered as a result of the war mentioned in the preceding
Article shall be the damage listed in the following items:

(1) Damage caused by acts of hostility;

(2) Damage caused by the war-time special measures or other measures
of the Japanese Government and its agencies;

(3) Damage on account of the administrator or possessor of the pro-
perty concerned having neglected the good administrator’s care;

(4) Damage suffered owing to the inability of an Allied national to
have the property insured in Japan on account of the war.

(5) Damage suffered owing to and while in use of the Occupation
Forces.

2. The cargo or baggage which had been loaded on board the Japanese
ships navigating the high seas at the time of the commencement of the war
and which was unloaded directly in Japan shall be regarded as property which
was in Japan at the time of the commencement of the war.
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Chapter II Calculation of the Amount of Damage

Article 5.

(Damage to Tangible Property)

The amount of damage to restituted tangible property shall be a sum
of money required at the time of compensation for the restoration of such
property as of the time of restitution to its status as of the time of the com-
mencement of the war, in so far as the damages mentioned in Article 4,
paragraph 1 are concerned; provided that, if such property has been repaired
by government expenditure after its restitution, its status upon repair shall
be regarded as its status as of the time of restitution.

2. The amount of damage to tangible property which is incapable of
restitution on account of its loss, substantial destruction, or its location be-
ing unknown, shall be a sum of money required at the time of compensation
for the purchase of property of similar condition and value, in so far as the
damages mentioned in Article 4, paragraph 1 are concerned.

3. The amount of damage to tangible property other than that falling
under the preceding two paragraphs shall be a sum of money required at the
time of compensation for the restoration of such property as of the time of
the coming into force of the peace treaty to its status as of the time of the

commencement of the war, in so far as the damages mentioned in Article 4,
paragraph 1 are concerned.

Article 6.

(Damage to Use and to Lease of Immovable Property)

The amount of damage to the superficies, perpetual tenant-right, servi-
tude, or lease of immovable property, which is incapable of restitution on
account of the loss or substantial alteration of the objects of such rights shall
be a sum of money required at the time of compensation for the acquisition
of the rights of the same substance as such rights.

Article 7.

(Damage to Debts)
The amount of damage to pecuniary debts shall be a sum of money

equivalent to the amount of the debts transferred or liquidated by the war-
time special measures.

2. The amount of damage to debts in cases where mortgage, pledge,
lien, or priority, has been extinguished by the war-time special measures or
in cases where the object of these rights has been lost or destroyed as a
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yesult of the war shall be a sum of money equivalent to the amount due to
the creditor which has been defaulted on account of the extinction of such
right or loss or destruction of such object.

Article 8.

(Damage to Public Loans, etc.)

The amount of damage to those public loans, debentures, bonds issued
under special laws by juridical persons, or public leans or debentures issued
by foreign states or juridical persons (hereinafter referred to as “the public
loans, etc.”) which have been subjected to the war-time special measures and
have not been restituted and for which the time of their redemption has ar-
rived before the time of compensation shall be the total of the time of com-
pensation shall be the total of the amount of the principal and the amount of
the interest coupons which accompanied such public loans, etc.

2. The amount of damage to those public loans, etc. whose time of
redemption has not arrived by the time of compensation and which are in-
capable of restitution shall be the total of their current price as of the time
of compensation and the amount of the interest coupons up to the time of
compemsation.

Article 9.

(Damage to Patents)

The amount of damage to a patent which has had the exclusive license
established (meaning here and hereinafter the right of persons who have
received the license of exclusive use in accordance with the provisions of
Article 5 of the Industrial Property Rights War-time Law (Law No. 21 of
1917—abolished) ) shall be a sum of money equivalent to the patemt working
fee payable in cases where the exclusive licensee has worked the patent dur-
ing the term of the patent, deducted by a sum of money equivalent to the
patent fee payable to the Japanese government, unless the Allied owner has
waived rights to patent working fee and damages for the said term in ac-
cordance with the provisions of the Order for Post-war Dispositions of
Industrial Property Rights owned by Allied Nations (Cabinet Order No. 309
of 1949) as amended.

2. The amount of damage to a patent which has been cancelled or trans-
ferred by the war-time special measures or without free consent of the
Allied national concerned shall be a sum of money equivalent to the patent
working fee payable by the person who has worked it during the term for
which it should have continued, deducted by a sum of money equivalent to
the patent fee payable to the Japanese government during such term, unless
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the Allied owner has waived rights to patent working fee and damages for
the said term in accordance with the provisions of Axrticle 5§ of the Order
for Post-war Disposition of Industrial Property Rights Owned by Allied
Nationals as amended.

3. The amount of damage to a patent which has become extinct on
account of the non-payment of the patent fee or the expiration of its term
of continuation shall be a sum of money equivalent to the patent working fee
payable by a person who has worked it during the term for which it would
have continued if the patent fee had heen paid or if the extension of its
term of continuation had been applied for, deducted by a sum of money
equivalent to the patent fee payable to the Japanese government during such
term, unless the Allied owner has waived rights to patent working fee and
damages for the said term in accordance with the provisions of Article 5 of
the Order for Post-war Dispositions of Industrial Property Rights Owned by
Allied Nations as amended.

4. In the case of the preceding three paragraphs, the patent working
fee payable by a person who has worked the patent shall be calculated on
the basis of the method of calculation of the working fee stipulated in the
working contract existing at the time of the commencement of the war in
case such working contract existed, and on the basis of the working fee
stipulated in a working contract for a patent analogous to the patent con-
cerned existing at the time of the commencement of the war in case there
was no working contract for the patent concerned.

5. If stipulation has been made in the working contract mentioned in
the preceding paragraph for the obligation to be performed by the patentee
to the working-licensee or for the benefit receivable by the working-licensee
from the patentee, the loss suffered by the person working the patent on
account of the default of such obligation or the impossibility to receive such
benefit during the term provided for in paragraphs 1 to 8 inclusive may be

taken into consideration in calculating the patent working fee payable by
such person.

Article 10.

{Damage to Trade Marks)

The amount of damage to a trade mark which has become extinct on
account of the cancellation by the war-time special measures or the expira-
tion of its term of continuation shall be the total of a sum of money equi-
valent to the benefit obtained through its use by the person who has used
it and a sum of money equivalent to the cost required at the time of com-
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pensation for the restoration of its good-will as at the time of the com-
mencement of the war.

Article 11.

(Damage to Shares)

The amount of damage relating to shares of stock other than those of
which the issuing company is an Allied national mentioned in the provision
of Article 2, paragraph 2, item (2) or (8) shall be a sum of money, which
is the amount of damage to the issuing company calculated in accordance
with the provisions of Article 12, multiplied by the ratio of the amount of
the paid up shares of the stock which were owned by the Allied nationals at
the time of the commencement of the war to the amount of its paid up capital
at the time of the commencement of the war.

2. If, in cases where a company is in the course of liquidation, distribu-
tion has been made of its net assets for its shares before restitution, the
amount of their damage shall be a sum of money equivalent to the amount of
the distribution made before the time of restitution, added to the sum of
money mentioned in the preceding paragraph.

Article 12.

(Caleulation of Amount of Damage to Companies)

The amount of damage to a company shall be a sum of money which is
the amount of the damage provided for in Article 4, paragraph 1, calculated
in a manner conforming to the provisions of Article 5 to ‘Article 11 inclusive
in regard to the property owned in Japan by the company at the time of the
commencement of the war, and deducted by the following sums of money:

(1) 1If, in cases special loss or final loss has occurred fo the company
in accordance with the Enterprise Reconstruction and Reorganization Law
(Law No. 40 of 1946) as amended or the Financial Institutions Reconstruc-
tion and Reorganization Law (Law No. 89 of 1946) as amended, such loss
has been made up by writing off liabilities, the amount of such writing off
of pre-war liabilities other than the capital;

(2) If, in cases where a company has decreased its capital to make up
the loss suffered as a result of the war, its capital has been replenished with
the capital increase through the payment by its shareholders other than
Allied nationals, the sum of such replenishment;

(8) If the current market value of the property owned by a company
at the time of compensation, which was not owned by the company at the
commencement of the war, exceeds the acquisition cost of the property, the
sum of such excess. )
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Article 13.

(Damage to Shares of Company which Has Been Merged, etc.)

The calculation of the amount of damages to shares in case where the
issuing company has been merged or divided after the commencement of the
war shall be made in conformity with the provisions of preceding two
Articles.

Chapter III Payment of Compensation

Article 14.

(Amount of Compensation)

The amount of compensation payable to a person who may claim com-
pensation from the Japanese Government in accordance with the provisions
of Article 3, paragraph 4 or 5, (hereinafter referred to as “claimant”) shall
be a sum of money which is the amount of damage calculated in accordance
with the provisions of Chapter II deducted by the sums listed in the follow-
ing items:

(1) A sum of money withdrawn by a claimant or his agent out of the
funds which belonged to the Special Property Administration Account in
the custody of the Bank of Japan;

(2) A sum of money equivalent to the amount of the pre-war liabilities
satisfied by way of the war-time special measures by property owned by a
claimant at the time of the commencement of the war or its fruits;

(8) If improvements have been made to property between the time of
the commencement of the war and the time of the restitution of the property,
and if the owner does not elect to have the improvements removed, a sum of
money equivalent to the value of the improvements at the time of compensa-
tion.

Article 15.

(Method and Term of Claiming Compensation)

A claimant shall file a written claim for payment of compensation with
the Japanese Government through the Government of the state to which he
belongs within eighteen months from the time of coming into force of the
peace treaty between such state and Japan.

2. The written claim for payment of compensation mentioned in the
preceding paragraph shall be accompanied with papers which establish the
status of the claimant as a person capable of filing claims according to
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Article 8, paragraph 4 or 5 and the substance of the claim.
3. If a claimant fails to file a written claim for payment of compensa-
tion within the term mentioned in paragraph 1, he shall be regarded as hav-
ing waived the claim for payment of compensation.

Article 16.

(Payment of Compensation)

If a written claim for payment of compensation has been filed by a
claimant in accordance with the provisions of paragraph 1 of the preceding
Article, the Japanese Government shall examine it and, if it has found that
the sum of money claimed is payable, shall pay it to him without delay.

2. If the Japanese Government has found, as a reuslt of the examina-
tion of a written claim for payment of compensation, that the sum of
money claimed differs from that payable to the claimant, it shall notify to
him the sum of money which it has found payable.

8. If there is no objection to the sum of money notified in accordance
with the provisions of the preceding paragraph, the claimant may demand
its payment to the Japanese Government.

4. If in accordance with the provisions of the preceding paragraph the
payment of the sum of money menticned in the same paragraph has been
demanded to the Japanese Government, the Japanese Government shall pay
it to the claimant without delay.

Article 17.

(Payment of Compensation in Yen)

The compensation payable in accordance with the provisions of the
preceding Article shall be paid in Japan in the Yen, and its remittance
abroad by recipients shall be subject to laws and orders relating to the
foreign exchange.

2. In cases where the amount of money of the debts, loans, ete. or
patent working fee stipulated in Articles 7, 8 and 9, has been designated in
terms of currencies other than the Yen and should have been paid in foreign
currency or, although designated in the Yen, should have been paid
in foreign currency at the fixed exchange rate in accordance with the term
of contract, the Japanese Government shall recognize its liability to make
compensation in foreign currency and make it available to the claimant
at the earliest date permitted by the Japanese foreign exchange position and
in accordance with the laws and regulations concerning the foreign exchange.

3. If, in the case mentioned in the preceding paragraph, the claimant
accepts payment in the Yen, the Japanese government may make the payment
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of compensation in the Yen calculated at the exchange rate at the time of
compensation.

Article 18.

(Objection to the Amount of Compensation)

If a claimant has an objection to the sum of money notified in accordance
with the provisions of Article 16, paragraph 2, he may demand re-examina-
tion to the Allied Property Compensation Examination Committee provided
for in Article 20 within five weeks after the date of receipt of the notifica-
tion memtioned in the same paragraph.

2. On request a claimant shall be entitled to a hearing before this
Committee and to be represented by comsuls if desired.

3. The provisions of the preceding two paragraphs shall not be applied
in cases where there is a special agreement between Japan and any of the
Allied Powers. '

Article 19.
(Limitation of Payment in a Fiscal Year)
If the total sums of money payable for compensation exceeds ten billion

Yen in one fiscal year, the Japanese Government makes the payments in-
volved in the excess in the following fiscal year.

Chapter IV Compensation Examination Committee

Article 20.

The Japanese Government shall establish in the Ministry of Finance an
Allied Property Compensation Examination Committee which is to examine
the demands for re-examination under the provisions of Article 18.

2. Necessary matters relating to the organization and operation of the

Allied Property Compensation Examination Committee shall be provided for
by Cabinet Order.

Chapter V Miscellaneous Provisions

Article 21.

(Exception concerning Taxation)
No tax shall be imposed on the compensation to be received by Allied
nationals in accordance with this Law.
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Article 22.

(Furnishing of Papers)

A claimant may, if necessary for making a claim for compensation,
demand the Japanese Government through the Government of the state to
which he belongs to furnish papers which are necessary for establishing such
claim.

2. If the demand mentioned in the preceding paragraph has been made,
the Japanese Government shall furnish the papers so demanded to the clai-
mant free of charge.

Article 23.

(Payment of Cost)

If a claimant has defrayed in Japan necessary cost to establish his
claim, he may demand its payment to the Japanese Government through the
Government of the state to which he belongs.

2. If, in cases where the demand mentioned in the preceding paragraph
has been made, the Japanese Government has found the amount of money
reasonable, it shall be paid to the claimant.

Article 24.

(Collection of Reports, ete.)

If the Japanese Government finds it necessary in connection with the
investigation of the amount of damage suffered by the property of Allied
nationals, it may, within the extent of such necessity, collect reports or data
from those persons other than the claimant who had or have a right or an
obligation in regard to such property.

Article 25.

(Cabinet Order concerning Enforcement)
Necessary matters in enforcing this Law may be provided for by Cabinet
Order.

Supplementary Provisions

The date of enforcement of this Law shall be the date of first coming
into force of the Peace Treaty.
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War-Time Special Measure

Enemy Property Custody Law (Law No. 99 of 1941)

War-time Law of Industrial Property (Law No. 21 of 1917)
Regulation for Control of the Transactions related to the person of
Foreign Nationality (Ministry of Finance Ordinance No. 46 of 1941)
Imprisonment, interment, house arrest by Japanese Government or
Agency thereof (for instance, Policeman, military police, ete.) except in
the case where those measures were taken'as the punishment for crime.
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“_...compensation will be made in accordance with the draft Allied Powers
Property Compensation Law approved by the Japanese Cabinet on July

2
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July 14, 1951
My dear Mr. Ambassador

I have the honor to inform Your Excellency that the Japanese Cabinet
approved the draft Allied Powers Property Compensation Law yesterday,
July 13, 1951.

Yours sincerely
"“'Sadao Iguchi
His Excellency
Mr. William J. Sebald,

United States Ambassador,
Tokyo.

182 53 1BIETA2HET Y VY AESLRE LK Y
+ 7 EBHEBOESME
f - R
Tokyo, July 2, 1951.
To Mr. Allison from Mr. Iguchi.
Dear Mr. Allison:

In accordance with our conversation of June 30, I am authorized to in-
form you that the Japanese Government does not interpret Article 14 (B) of
the draft treaty of peace between Japan and the Allied Powers as requiring
the United States Government to waive claims for advances under Garioa
appropriations for food and medical supplies furnished Japan prior to the
coming into force of the contemplated treaty.

Sadao Iguchi
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PROTOCOL
The Undersigned, duly authorised to that effect, have agreed on the fol-
lowing provisions for regulating the question of Contracts, Periods of Pres-

cription and Negotiable Instruments, and the question of Contracts of In-
surance, upon the restoration of peace with Japan:—

Contracts, Prescription and Negotiable Instruments

A.—Contracts

1. Any contract which required for its execution intercourse between
any of the parties thereto having become enemies as defined in part E, shall,
subject to the exceptions set out in paragraphs 2 and 3 below, be deemed
to have been dissolved as from the time when any of the parties thereto
became enemies. Such dissolution, however, is without prejudice to the pro-
visions of Article 18 of the present treaty, nor shall it relieve any party to
the contract from the obligation to repay amounts received as advances or as
payments on account and in respect of which such party has not rendered
performance in return.

2. Notwithstanding the provisions of paragraph 1 above, there shall be
excepted from dissolution and, without prejudice to the rights contained in
Article 14 of the present treaty, there shall remain in force such parts of
any contract as are severable and did not require for their execution inter-
course between any of the parties thereto, having become enemies as defined
in Part E. Where the provisions of any contract are not so severable, the
contract shall be deemed to have been dissolved in its entirety. The forego-
ing shall be subject to the application of domestic laws, orders or regulations
made by any of the Allied Powers having jurisdiction over the contract or
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over any of the parties thereto and shall be subject to the terms of the
contract,

‘8. Nothing in part. A shall be deemed to invalidate transactions lawfully
carried out in accordance with a contract between enemies if they have been
carried out with the authorisation of the Government of one of the Allied
Powers,

4. Notwithstanding the foregoing provisions; contracts of insurance and
reinsurance shall be dealt with in accordance with the provisions of Part D
of the present Protocol.

B.—Periods of Prescription

1. All periods of prescription or limitation of right of action or of the
right to take conservatory measures in respect of relations affecting persons
or property, involving nationals of the Allied Powers and Japanese nationals
who, by reason of the state of war, were unable to take judicial action or to.
comply with the formalities necessary to safeguard their rights, irresi)ective
of whether these pericds commenced before or after the outbreak of war, shall
be regarded as having been suspended, for the duration of the war, in Japan-
ese territory on the one hand, and on the other hand in the territory of those
Allied Powers which grant to Japan, on a reciprocal basis, the benefit of the
provisions of this paragraph. These periods shall begin to run again on the
coming into force of the present treaty. The provisidﬁs of this paragraph
shall be applicable in regard to the periods fixed for the presentation of
inferest or dividend coupons or for the presentation for payment of securi-
ties drawn for repayment or repayable on any other ground.

2. Where, on account of failure to perform any act or to comply with
any formality during the war, measures of execution have been taken in
Japanese territory to the prejudice of a national of one of the United Nations,
the Japanese Government shall restore the rights which have been detriment-
ally affected. If such restoration is impossible or would be inequitable the
Japanese Government shall provide that the national of the Allied Power

shall be afforded such relief as may be just and equitable in the circum-
stances.

C.—Negotiable instruments

1. As between enemies, no negotiable instrument made before the war
shall be deemed to have become invalid by reason only of failure within the
required time to present the instrument for acceptance or payment, or to
give notice of non-acceptance or non-payment to drawers or endorsers, or
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to protest the instrument, nor by reason of failure to complete any formality
during the war.

2. Where the period within which a negotiable instrument should have
been presented for acceptance or for payment, or within which notice of
non-acceptance or non-payment should have been protested, has elapsed dur-
ing the war, and the party who should have presented or protested the in-
strument or have given notice of non-acceptance or non-payment has failed
to do so during the war, a period of not less than three months from the
coming into force of the present treaty shall be allowed within which
presentation, notice of non-acceptance or non-payment, or protest may be
made.

8. If a person has, either before or during the war, incurred obliga-
tions under a negotiable instrument in consequence of an undertaking given
to him by a person who has subseguently become an enemy, the latter shall
remain liable to indemnify the former in respect of these obligations, netwith-
standing the outbreak of war.

D.—Insurance and Reinsurance Contracts (other than Life) which had

not terminated before the date at which the parties became enemies.

1. Contracts of Insurance shall be deemed not to have been dissolved
by the fact of the parties becoming enemies, provided that the risk had
attached before the date at which the parties became enemies, and the In-
sured had paid, before that date, all moneys owned by way of premium or
consideration for effecting or keeping effective the Insurance in accordance
with the Contract.

2. Contracts of Insurance other than those remaining in force under
the preceding clause shall be deemed not to have come into existence, and
any moneys paid thereunder shall be returnable.

3. Treaties and other Contracts of Reinsurance, save as hereinafter

expressly provided, shall be deemed to have been determined as at the date
the parties became enemies, and all cessions thereunder shall be cancelled
with effect from that date. Provided that cessions in respect of voyage
policies which had attached under a Treaty of Marine Reinsurance shall be
deemed to have remained in full effect until their natural expiry in accord-
ance with the terms and conditions on which the risk had been ceded.

4. Contracts of Facultative Reinsuranée, where the risk had attached
and all moneys owned by way of premium or consideration for effecting or
keeping effective the Reinsurance had been paid or set off in the customary
manner, shall be deemed te have remained in full effect until the date at
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which the parties became enemies and to have been determined on that date.
Provided that such facultative Reinsurances in respect of voyage policies
shall be deemed to have remained in full effect until their natural expiry in
accordance with the terms and conditions on which the risk had been ceded.
Provided further that Facultative Reinsurances in respect of a Contract of
Insurance remaining in force under clause I above shall be deemed to have
remained in full effect until the expiry of the original Insurance.

5. Contracts of Facultative Reinsurance other than those dealt with in
the preceding clause, and all Contracts of Excess of Loss Reinsurance on an
“Excess of Loss Ratio” basis and of Hail Reinsurance (whether facultative
or not), shall be deemed not to have come into existence, and any moneys
paid thereunder shall be returnable.

6. Unless the Treaty or other Contract of Reinsurance otherwise pro-
vides, premiums shall be adjusted on a pro rata temporis basis.

7. Contracts of Insurance or Reinsurance (including cessions under
Treaties of Reinsurance) shall be deemed not to cover losses or claims
caused by belligerent action by either Power of which any of the parties
was a national or by the Allies or Associates of such Power.

8. Where an insurance has been transferred during the war from the
original to another Insurer, or has been wholly reinsured, the transfer or
reinsurance shall, whether effected voluntarily or by administrative or legisla-
tive action, be recognised and the liability of the original Insurer shall be
deemed to have ceased as from the date of the transfer or reinsurance.

9. Where there was more than one Treaty or other Contract of Rein-
surance between the same two parties, there shall be an adjustment of ac-
counts between them, and in order to establish a resulting balance there
shall be brought into the accounts all balances (which shall include an
agreed reserve for losses still outstanding) and all moneys which may be
due from one party to the other under all such contracts or which may be
returnable by virtue of any of the foregoing provisions.

10. No interest shall be payable by any of the parties for any delay
which, owing to the parties having become enmemies, has occurred or may
occur in the settlement of premiums or claims or balances of account.

11. Nothing in this part of the present Protocol shall in any way pre-
judice or affect the rights given by Article 14 of the Treaty of Peace signed
this day.

E.—Special provision

For the purposes of this Protocol, natural or juridical persons shall be

regarded as enemies from the date when trading between them shall have
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become unlawful under laws, orders, or regulations to which such persons or

the contracts were subject.

The present Protocol shall, in respect of the matters with which it
deals, govern the relations between Japan and each State signatory to the
present Protocol as from the date when Japan _and that State are both
bound by the Treaty of Peace with Japan signed this day.

IN FAITH WHEREOF ETC.

Notes on the Protocol on Contracts.

Parts A, B, C and E of the Protocol repeat almost verbatim the provi-
sions of Annex XVI A, paragraphs 1-3, B, C and D, paragraph 1, of the
Italian Peace Treaty.

Part D of the present Protocol which deals with insurance does not
occur in the Italian Peace Treaty. Insurance matters, however, are very
important in commercial relations, and in order to minimise the inevitable
delay that would occur if the subject were handled outside the treaty, it
seems most desirable that it should be regulated as now suggested.

Under English law contracts which require intercourse with enemies are
dissolved by the outbreak of war, but this applies only to contracts which are
governed by English law. Many contracts between United Nations nationals
and Japanese persons which were outstanding at the outbreak of the war
were governed by Japanese law. Unit;ed Nations nationals who were parties
to these contracts will not know where they stand unless there are provisions
such as those as are provided by Part A of the Protocol.- This provides
that contracts which require intercourse between the two parties are regard-
ed as dissolved, but that any part of a contract which did not require inter-
course will continue in force.

Part B of the Protocol protects persons who under contracts were re-
quired to take positive steps in Japan within a statutory period in order to
protect their legal rights. Allied nationals were prevented from doing so by
the fact of war. The United Kingdom has already passed legislation, the
effect of which is that the period of the war is not to count in securing
periods of prescription. The effect of this part is to oblige all signatories
to do likewise.

Part C deals with the particular case of negotiable instruments which
have to be presented on notice given of non-existence within a specified time
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limit. Without Part C persons who at the outbreak of the war held bills of
exchange which they had acquired for value would be prejudiced.

TREATY PROTOCOL SECTION D
Insurance and Reinsurance Contracts

The following definitions of insurance terms in Section (D) of the
Protocol may be useful:—

“Contracts of Insurance” —Direct contracts between individuals
and/or firms and the Insurance Com-
pany.

“Treaty Reinsurance Contracts”  -—Contracts between two or more Insur-

ance Companies whereby the reinsuring
company agrees to accept automatically
during a specific period, without the op-
tion of refusing, a stated proportion of
the ceding company’s original insur-
ances.

Such “cessions” are normally reported
on bordereaux and accounted quarterly.

“Facultative Reinsurance —Contracts between two Insurance Com-

Contracts” panies in respect of specific re-insur-
ances which are subject to prior offer
and acceptance (i. e. acceptance is not
automatic as in the case of Treaty Rein-
surances Contracts.)

“Excess of Loss Reinsurance on —An arrangement between insurance com-

or Excess of Loss Ratio Basis” panies whereby the reinsuring company
agrees to reimburse the ceding company
an agreed percentage of losses in ex-
cess of an agreed ratio. Premium is
calculated upon the annual income and
payment is not made until the annual
claims ratio is ascertained.
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Para. 1)
2)
Para. 3
Para. 4
” 5

» 6

2 7

” 9

This refers to “direct” insurances. The essential condition that
“risk has attached before the date at which the parties became
enemies” merely ensures that the insurance contract has actual-
ly commenced. (There are many instances where a risk is
proposed, accepted and a policy issued with the insurance “tak-
ing effect” at a future date). I understand that in the case of
Japanese nationals insured with Allied insurance companies at
the outbreak of war, the policies remained valid and, where any
payment fell due, it was paid to the Japanese holder of the
policy by the Japanese Administrator of Enemy Property and
the amount was deducted from the Allied funds which he held
in custody. The protection given here is, therefore, for Allied
Nationals having insurances with enemy insurance companies
in Japan.

The essence of reinsurance contracts is guarantee for prompt
payment of reinsurance losses and at the outbreak of war rein-
surance arrangements with enemy companies are immediately
switched to internal companies or companies of friendly coun-
tries. Most Fire Treaty contracts provide for automatic can-
cellation in the event of war between the parties and the posi-
tion is normally accepted between companies.

A similar treatment does not apply to Marine Treaties be-
cause of the shorter risk duration and also the difficulty of as-
certaining the exact date when losses occur (i. e. they are not
normally ascertainable until the close of a voyage.)

The whole clause can be taken as a confirmation of normal
procedure.

The principle involved is similar to that in para. 3.

The basis of reinsurance here is of an annual retrospective
nature and thus by common convenience cancellable from in-
ception. (I cannot confirm definitely whether “Hail” or “Hull”
Reinsurance is correct. The inference is “Hail” reinsurance
which is usually on an “excess of loss basis”.)

Establishes a basis of adjustment fair to both parties.

A point that is normally accepted by both sides, war risks be-
ing placed “within” each country.

A confirmation of normal procedure in reciprocal treaties.

The conditions established by Section D would, in the opinion of local
U.K. Insurance Companies, be readily acceptable by Japanese Insurance
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interests, which would, it is believed, welcome an early liquidation of the
many outstanding questions covered by this section of the Protocol.
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OBSERVATION ON THE DRAFT PROTOCOL

The Japanese government has no objection to the signing of this Protocol
with the Allied Powers which desire it at the time when the peace treaty
is signed.

To the Japanese government the contents of the Protocol are accept-
able in principle. However, explanations or acquiescence in our views, are
desired with respect to certain points set forth below.

1. The phrase “the present Treaty”’ is found at several places (A. 1; A. 2;

B. 1; C. 2). Inasmuch as the present Protocol is a separate instrument
from the peace treaty, it would seem better to say “the Treaty of Peace
signed this day” as in D. 11 and the Final Article.
2. A1
In the second sentence reading: ‘“Such dissclution, however, is with-
out prejudice to the provision of Article 18 of the present Treaty” etc.,
why is it that Article 15 of the peace treaty is not mentioned?
3. A2
The phrase used in the second sentence, “by any of the Allied

Powers,” should read “by any of the signatory Powers,” for the reason

that as a result of the application of the principles of international private
law there can be contracts subject to Japanese laws.
4. B, 1.

The latter part of the first sentence reads: “...... in the territory
of those Allied Powers, which grant to Japan on a reciprocal basis, the
benefit of the provisions of this paragraph.”

Does it imply that Japan need not grant the benefits of the provisions
of this paragraph to any Allied Power which does not reciprocally grant
the same to her?

5. B, 2.
(1) The term “the United Nations” is used in the first sentence. Uni-
formity would require its substitution by “the Allied Powers.”
(2) We understand that under this clause the rights are to be restored
only to the extent that such rights were restored for Japanese nationals
in general with respect to the same case.
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6. C, 3.
What, concretely speaking, is meant by the phrase, “in_consequence of
an_undertaking given him......” An example is desired.
D, 8.

“Preaties and other Contracts of Reinsurance”. Would it not be cor-

rect to say “Contracts of Treaty Reinsurance” by way of contrast with the
“Contracts of Facultative Reinsurance” in the following paragraph?
(1) D, 4

The intention of the last sentence seems to be vague. Do the Faculta-
tive Reinsurances in this sentence include those contracts which do not
fall in the scope of Contracts specified in the first sentence of this clause?
It is further wondered if the Facultative Reinsurances in this sentence
remain in full effect until the expiry of the original Insurance even in the
case where the terms and conditions of the Reinsurance Contract itself
provides to the contrary? Please explain the whole sentence in details.
2 D, T

Does this clause relieve from the risk of loss or claims caused by war
the contracts of insurance or reinsurance originally purported to cover
losses or claims caused by any belligerent action as well? Or, does it
mean that such contracts are left out of the scope of the present Protocol?
If the latter is the case, are such contracts to be deemed in force or not?
(8) D, 8

Why is it that, in the case of an insurance wholly reinsured, the
original insurer is relieved from the liability? The insured is to deal
directly with the reinsurance company under the proposed provisions, but
he has no right to file a claim against the reinsurance company unléss
specifically provided so. Are additional provisions not required to enable

them to negotiate directly?
(4) Relation between 9 and 11.

Is it correct to understand that the rights given by Article 14 of the
Treaty of Peace will be exercised under Clause 11 of the present Protocol
against the resulting balance of reinsurance account established under
Clause 9 of the present Protocol?

Final Article.

Since the present Protocol deals with matters of substantial import-
ance, a ratification clause is deemed desirable. In the absence of such a
clause, the Japanese government would like to add at the beginning of
this Article the following provision:
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“The present Protocol shall be approved by the signatory states, which
will notify their respective approval to the Government of the United
States (or the United Kingdom).”
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RO in the territory of those Allied Powers which grant to Japan, on a
reciprocal basis, the benefit of the provisions of this paragraph.” & & 2 %,
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FHREBZ, HUEEFFEZRAEL V500, BFE LTR#ELELYHTS 2
EMEE LV, HHELEY B ZENTETAIE, “The present protocol shall
be approved by the signatory states which will notify their respective
approval to the Government of the United States” ¢ &% AEHD EHic )
miicus,

3 TRA9HS 77, vRARBARELLEMINLBEREOFTET
f& « R =L

PROTOCOL

The Undersigned, duly authorised to that effect, have agreed on the fol-
lowing provisions for regulating the question of Contracts, Periods of Pres-
cription and Negotiable Instruments, and the question of Contracts of In-
surance, upon the restoration of peace with Japan:—

Contracts, Prescription and Negotiable Instruments

A.—Contracts

1. Any contract which required for its execution intercourse between
any of the parties thereto having become enemies as defined in part E, shall,
subject to the exceptions set out in paragraphs 2 and 38 below, be deemed to
have been dissolved as from the time when any of the parties thereto became
enemies. Such dissolution, however, is without prejudice to the provisions
of Article 18 of the Treaty of Peace signed this day, nor shall it relieve any
party to the contract from the obligation to repay amounts received as ad-
vances or as payments on account and in respect of which such party has not
rendered performance in return.

2. Notwithstanding the provisions of paragraph 1 above, there shall be
excepted from dissolution and, without prejudice to the rights contained in
Article 14 of the Treaty of Peace signed this day, there shall remain in
force such parts of any contract as are severable and did not require for
their execution intercourse between any of the parties théreto, having be-
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come enemies as defined in part E. Where the provisions of any contract
are not so severable, the contract shall be deemed to have been dissolved in
its entirety. The foregoing shall be subject to the application of domestic
laws, orders or regulations made by a Signatory hereto which is an Aliied
Power under the said Treaty of Peace and having jurisdiction over the
contract or over any of the parties thereto and shall be subject to the terms
of the contract .

" 8. Nothing in part A shall be deemed to invalidate transactions law-
fully carried cut in accordance with a contract between enemies if they have
been carried out with the authorisation of the Government concerned being
the Government of a Signatory hereto which is an Allied Power under the
said Treaty of Peace.

4. Notwithstanding the foregoing provisions, contracts of insurance
and reinsurance shall be dealt with in accordance with the provisions of part
D of the present Protocol.

B.—Periods of Prescription

1. All periods of prescription or limitation of right of action or of the
right to take conservatory measures in respect of relations affecting persons
or property, involving naticnals of the Signatories hereto who, by reason of
the state of war, were unable to take judicial action or to comply with the
formalities necessary to safeguard their rights, irrespective of whether
these periods commenced before or after the outbreak of war, shall be
regarded as having been suspended, for the duration of the war, in Japanese
territory on the one hand, and on the other hand in the territory of the
Signatories which grant to Japan, On a reciprocal basis, the benefit of the
provisions of this paragraph. Thesge periods shall begin to run again on the
coming into force of the Treaty of Peace signed this day. The provisions of
this paragraph shall be applicable in regard to the periods fixed for the
presentation of interest or dividend coupons or for the presentation for pay-
ment of securities drawn for repayment or repayable on any other ground.

2. Where, on account of failure to perform any ‘act or to comply with
any formality during the war, measures of execution have been taken in
Japanese territory to the prejudice of a national of one of the Signatories
being an Allied Power under the said Treaty of Peace, the Japanese Gov-
ernment shall restore the rights which have been detrimentally affected. If
such restoration is impossible or would be inequitable the Japanese Govern-
ment shall provide that the national of the Signatory concerned shall be
afforded such relief as may be just and equitable in the circumstances.
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C.—Negotiable Instruments

1. As between enemies, no negotiable instrument made before the war
shall be deemed to have become invalid by reason only of failure within the
required time to present the instrument for acceptance or payment, or to
give notice of non-acceptance or non-payment to drawers or endorsers, or to
protest the instrument, nor by reason of failure to complete any formality
during the war.

2. Where the period within which a negotiable instrument should have
been presented for acceptance or for payment, or within which notice of
non-acceptance or non-payment should have been given to the drawer or
endorser, or within which the instrument should have been protested, has
elapsed during the war, and the party who should have presented or protested
the instrument or have given notice of non-acceptance or non-payment has
failed to do so during the war, a period of not less than three months from
the coming into force of the Treaty of Peace signed this day shall be allow-
ed within which presentation, notice of non—accetp-ta,nce' or non-payment, or
protest may be made.

3. If a person has, either before or during the war, incurred obliga-
tions under a negotiable instrument in consequence of an undertaking given
to him by a person who has subsequently become an enemy, the latter shall
remain liable to indemnify the former in respect of these obligations, not-
withstanding the outbreak of war.

D.—Insurance and Reinsurance Contracts (other than Life) which had

not terminated before the date at which the parties became ememies.

1. Contracts of Insurance shall be deemed not to have been dissolved by
the fact of the parties becoming enemies, provided that the risk had
attached before the date at which the parties became enemies, and the
Insured had paid, before that date, all moneys owned by way of premium
or consideration for effecting or keeping effective the Insurance in ac-
cordance with the Contract.

2. Contracts of Insurance other than those remaining in force under the

preceding clause shall be deemed not to have come into existence, and

any moneys paid thereunder shall be returnable.

Treaties and other Contracts of Reinsurance, save as hereinafter ex-

pressly provided, shall be deemed to have been determined as at the

date the parties became enemies, and all cessions thereunder shall be
cancelled with effect from that date. Provided that cessions in respect

E‘.‘J
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of voyage policies which had attached under a Treaty of Marine Re-
insurance shall be deemed to have remained in full effect until their
natural expiry in accordance with the terms and conditions on which
the risk had been ceded.

Contracts of Facultative Reinsurance, where the risk had attached and
all moneys owed by way of premium or consideration for effecting or
keeping effective the Reinsurance had been paid or set off in the cust-
mary manner, shall be deemed to have remained in full effect until
the date at which the parties became enemies and to have been deter-
mined on that date.

Provided that such Facultative Reinsurances in respect of voyage
policies shall be deemed to have remained in full effect until their
natural expiry in accordance with the terms and conditions on which
the risk had been ceded.

Provided further that Facultative Reinsurances in respect of a
Contract of Insurance remaining in force under clause 1 above shall be
deemed to have remained in full effect until the expiry of the original
Insurance.

Contracts of Facultative Reinsurance other than those dealt with in the
preceding clause, and all Contracts of Excess of Loss Reinsurance on
an “Excess of Loss Ratio” basis and of Hail Reinsurances (whether
facultative or not), shall be deemed not to have come into existemce,
and any moneys paid thereunder shall be returnable.

Unless the Treaty or other Contract of Reinsurance otherwise provides,
premiums shall be adjusted on a pro rata temporis basis.

Contracts of Insurance or Reinsurance (including cessions under Trea-
ties of Reinsurance) shall be deemed not to cover losses or claims
caused by belligerent action by either Power of which any of the par-
ties was a national or by the Allies or Associates of such Power.
Where an insurance has been transferred during the war from the
original to another Insurer, or has been wholly reinsured, the transfer
or reinsurance shall, whether effected voluntarily or by administrative
or legislative action, be recognised and the liability of the original
Insurer shall be deemed to have ceased as from the date of the frans-
fer or reinsurance.

Where there was more than one Treaty or other Contract of Reinsur-
ance between the same two parties, there shall be an adjustment of
accounts between them, and in order to establish a resulting balance
there shall be brought into the accounts all balances (which shall in-
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clude an agreed reserve for losses still outstanding) and all moneys
which may be due from one party to the other under all such contracts
or which may be returnable by virtue of any of the foregoing provi-
sions.

10. No interest shall be payable by any of the parties for any delay which,
owing to the parties having become enemies, has occurred or may occur
in the settlement of premiums or claims or balances of account.

11. Nothing in this part of the present Protocol shall in any way prejudice
or affect the rights given by Article 14 of the Treaty of Peace signed
this day.

E.—Special provision

For the purposes of this Protocol, natural or juridical persons shall be
regarded as enemies from the date when trading between them shall have
become unlawful under laws, orders, or regulations to which such persons
or the contracts were subject.

Final Article

The present Protocol is open for signature by Japan and any State
signatory to the Treaty of Peace with Japan signed this day, and shall, in
respect of the matters with which it deals, govern the relations between
Japan and each of the other States signatory to the presemt Protocol as
from the date when Japan and that State are both bound by the said Treaty
of Peace.

IN FAITH WHEREOF ETC.
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CONFIDENTIAL
(119/568/51)

British Embassy
Tokyo
12th July, 1951.

Dear Mr. Nishimura,

I enclose herewith a memorandum answering the various points which
the Japanese Government raise in its memorandum of the 4th July about
the Protocol on Contracts.
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You will note that in paragraph 8 there is question of an amendment
to which my Government is asking the Japanese Government’s agreement.

Yours sincerely
George Clutton
Mr. Kumao Nishimura
Director of Treaty Bureau
Japanese Ministry for Foreign Affairs,
Tokyo.

Draft Protocol on Contracts.

On the 4th July the United Kingdom Liaison Mission in Japan received
in the form of a memorandum the observations of the Japanese Govern-
ment on the draft Protoeol, which certain signatories of the Peace Treaty
will sign.

The following are the comments of His Majesty’s Government in the
United Kingdom on the various points raised therein.

Section A. 1, A. 2, etc.

1. It is agreed that “the Treaty of Peace signed this day” should be sub-
stituted for the words “the present Treaty” wherever they occur through-
out the Protocol.

Section A. 1.

2. It is agreed that for the phrase “provisions of Article 18” the follow-
ing should be substituted: “the provisions of Articles 15 and 18".

3. As regards section A. 2 of the Protocol, it was suggested that the
phrase used in the second sentence “by any of the Allied Powers” should
read “by any of the signatory Powers”. This part of the Protocol is not
intended to legislate for contracts which are subject to Japanese law, and
if the suggestion made were accepted, a contract subject to Japanese law
would be governed by existing Japanese Acts. Order or Regulations which
might include Trading with the Enemy provisions. In the draft Treaty in
its revised form, the words “by any of the Allied Powers” has in fact been
replaced by “by a signatory hereto which is an Allied Powers under the said
Treaty of Peace and”.

4. Section B. 1. It is agreed that the Japanese Government would
be justified in interpreting the phrase “en a reciproecal basis” in the manner
suggested in its memorandum.

5. Section B. 2. It is agreed that for the words “United Nations” the fol-
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lowing phrase should be substituted: “Signatories being an Allied Power
under the said Treaty of Peace”.

As regards the second point which is raised under Section B. 2 of the
Protocol, the Japanese Government’s understanding of the position is not
correct. The provision under B. 2 is intended to be unilateral and not re-
ciprocal since it is similar to the unilateralobligation imposed in Article 17
of the draft Peace Treaty requiring Japan to revise the decisions of Japan-
ese Courts made during the war.

6. Under Section C. 8 the Japanese Government asked that an illustration
should be given of the phrase “in consequence of an undertaking given to
him”. Such an example would be an undertaking given before the war by
a Japanese bank, on behalf of its customer in Japan, to reimburse a United
Kingdom bank for accepting a bill of exchange drawn on Japanese account.
In normal circumstances the bill of exchange, once accepted, becomes the
United Kingdom bank’s personal contractual obligation but it would look
to the Japanese bank for reimbursement when the bill became due. On the
outbreak of war the United Kingdom bank could no longer look to the
Japanese bank for reimbursement but, on the restoration of peace, it is
considered that the right of the United Kingdom bank to do so should be
revived.

7. Section D. 3. The answer to the Japanese Government’s question
whether “Treaties and other contracts of reinsurance” should not read
“Contracts of Treaty reinsurance, is in the negative. Section D. 3 states
the principle applicable to all reinsurance contracts whether Treaty or
facultative, subject, however, to the proviso “save as hereinafter expressly
provided”, i. e. as provided in the later paragraphs of the Protocol.

8. Section D. 4. The Japanese Government asked for an explanation of
the last sentence of this section. Section D. 1. states that, generally speak-
ing, contracts of direct insurance are not deemed to have been dissolved.
It follows that facultative reinsurances in respect of such contracts should
also not be dissolved. The answer to the first question is accordingly in
the affirmative, and to the second in the negative. It is considered, how-
ever, that the meaning of Section D. 4 would be clearer if, after the word
“shall” in the last sentence, the following words were inserted:“Unless the
reinsurance contract otherwise provides”. His Majesty’s Government
hope the Japanese Government will agree to this amendment.

9. Section D. 7. The Japanese Government asked whether this clause
relieves from the risk of loss or claims caused by war the contracts of in-
surance or reinsurance originally purported to cover losses or claims caused
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by any belligerent action as well. The answer is in the affirmative. In
consequence, the other two questions raised under this section do mot arise.
10. Section D. 8. This question did not arise in the United Kingdom. If
such cases have arisen in Japan and the Japanese Government wish for
this purpose to place a Japanese insurer vis-a-vis of the insured in the
position of the Japanese direct insurer, His Majesty’s Government should
have no objection. This is, however, a matter for Japanese domestic re-

gulation.

11. Sections 9 and 11. The Japanese Government asked whether the
rights given under Article 14 of the Treaty would be applied undr clause
11 of the Protocol to reinsurance balances established under clause 9. It
is considered that the effect of Article 14 of the draft Peace Treaty would
be to give this right. Section D.11 was inserted to make this particular
point clear.

12. Final article. It is considered that a ratification clause is unneces-
sary because the Protocol only enters into force for each signatory as and
when it ratifies the Peace Treaty.

5 7TR14H 775, Fr VREKRECRZMS L IChAFEE
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Draft Protocol

14 July, 1951
The Japanese government is most grateful for the clear and accurate
answers to its questions.
The insertion proposed for Section D. 4 is accepted.
Further elucidation is requested on the following three points.

1. Section D. 8 There is one point not touched upon in the com-
ments of His Majesty’s Government. In the case of an insurance
wholly reinsured, why is the liability of the original insurer deemed
to have ceased?

2. Section D. 9 and 11. Parhaps, we failed to make clear the
point of our question, which is restated below.

The right given to the Allied Powers under Article 14 of the Peace
Treaty is understood to apply to ‘“a resulting balance between the
same two parties”, but not the individual contracts between the same
two parties. Is our understanding correct?

3. Final Clause

It is stated that a ratification will be unnecessary because the
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Protecol only enters into force for each signatory as and when it
ratifies the Peace Treaty.

However, this Protocol is a separate instrument apart from the
Peace Treaty, and the effect of the ratification of the Peace Treaty
cannot be considered to extend to the Protocol.

Moreover, the contents of the Protocol are such as should pro-
perly constituts part of the Peace Treaty. They include certain pro-
visions, under which Japan agrees to certain discriminatory treatment.

Such being the case, the Japanese government desires a ratifica-
tion clause. However, if that is not feasible, the Japanese govern-
ment should like to have a clause added to the Protocol to the effect.
that: “The present Protocol shall be duly approved by a signatory
power, if approval is required by its domestic legislation.”
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MEMORANDUM

The enclosed draft of the Peace Treaty with Japan and of two declara-
tions by Japan has been prepared by the United States Government and
His Majesty’s Government in the United Kingdom on the basis of 1) a
United States draft Treaty, circulated the latter part of March to the gov-
ernments of the countries most closely concerned with the war against
Japan; 2) an independently prepared United Kingdom draft circulated at
about the same time to the British Commonwealth Nations, and 3) com-
ments and observations received from the governments concerned in rela-
tion to the two preceding drafts.

It is believed that the enclosed draft embodies terms upon which it is
generally acceptable to the Allied Powers to make peace with Japan.

In the event that the government addressed may have any further
observations to make on the enclosed draft, it is requested that they be
forwarded to the United States Government as soon as possible, having in
mind that it is proposed on or about July 20, 1951 formally ot circulate the
draft, with any amendments which may result from the observations now
requested, under the joint sponsorship of the Government of the United
States and of His Majesty’s Government in the United Kingdom to the
governments of all countries at war with Japan, except where special cir-
cumstances exist, with a request for any comments they may have and an
invitation to a conference for final consideration and signature of the Peace
Treaty, which it is hoped can be held at on or about September
3, 1951. The draft is to be circulated informally to Allied Nations less
clcsely concerned with the war against Japan on July 9, 1951.
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It is proposed to release the draft Treaty and Declarations for publica-

tion on July 12, 1951. In the meantime it is requested that the draft’s
secret classification be strictly observed.

SECRET July 3, 1951

DRAFT JAPANESE PEACE TREATY
PREAMBLE

Whereas the Allied Powers and Japan are resolved that henceforth
their relations shall be those of nations which, as sovereign equals, co-
operate in friendly association to promote their common welfare and to
maintain international peace and security, and are therefore desirous of
concluding a Treaty of Peace which will settle questions still outstanding
as a result of the existence of a state of war between them and will enable
Japan to' carry out its intention to apply for membership in the United
Nations Organization and in all circumstances to conform to the principles
of the Charter of the United Nations; to strive to realise the objectives of
the Universal Declaration of Human Rights; to sesk to create within Japan
conditions of stability and wellbeing as defined in Articles 55 and 56 of the
Charter of the United Nations and already initiated by post-surrender
Japanese legislation; and in public and private trade and commerce to con-
form to internationally accepted fair practices;

Whereas the Allied Powers welcome the intemtions of Japan set out in
the foregoing paragraph;

The Allied Powers and Japan have therefore agreed to conclude the
present Treaty of Peace, and have accordingly appointed the undersigned
Plenipotentiaries, who, after presentation of their full powers, found in
good and due form, have agreed on the following provisions.

CHAPTER 1.

Artidle 1.

The state of war between Japan and each of the Allied Powers is here-
by terminated as from the date on which the present Treaty comes into
force between Japan and the Allied Power concerned as provided for in
Article 28,
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