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. GENERAL COWMMENTS

1. The initial, second and third periodic reports described the

i nstitutional aspects of human rights protection in the Japanese | egal system
in which the Constitution is the suprene |law, and the relationship between
donestic laws and the International Covenant on Civil and Political Rights.
The foll owing are suppl enentary expl anati ons.

The concept of the public welfare in the Japanese Constitution

2. Article 11 of the Constitution stipulates that the people shall not be
prevented from enjoying any of the fundanental human rights and that these
fundamental human rights guaranteed to the people by the Constitution shall be
conferred upon the people of this and future generations as eternal and
inviolable rights. But, at the sane tine, article 12 stipulates that the
freedons and rights guaranteed to the people by the Constitution shall be

mai nt ai ned by the constant endeavour of the people, who shall refrain from any
abuse of these freedonms and rights and shall always be responsible for
utilizing themfor the public welfare, and article 13 stipulates that all the
peopl e shall be respected as individuals and that their rights to life,
liberty and the pursuit of happiness shall, to the extent that it does not
interfere with the public welfare, be the suprenme consideration in |egislation
and in other governmental affairs.

3. These articles inply that human rights are eternal and inviolable
rights, but that they may be restricted by their inherent nature so that
conflicting fundanental rights can be coordi nated and each individual's rights
are respected at an equal level. For exanple, the punishnent for infringing
on ot her people's honour may restrict the freedom of expression, but it is

i nevitabl e to protect other people's honour. This kind of restriction can be
expl ai ned under the concept of the “public welfare”.

4, There is, however, no roomfor restriction under the concept of “public
wel fare” on all those human rights which bear no possibility of interfering
with other people's rights. The freedom of inner thought and consci ence
(article 19 of the Constitution), for exanple, is interpreted to be absol ute,
and no restrictions are permtted.

5. Furthernore, as to whether |aws and regul ations restricting human rights
can be justified as reasonable in light of the “public welfare”, based on

| egal precedents the courts pernmit the legislature relatively broader

di scretion on |laws and regul ations which restrict econonmic liberty, such as
the freedom of business; however they enploy strict criteria in interpreting
those | aws and regul ati ons which restrict freedom of thought, permtting the
legislature little discretion

6. The concept of the “public welfare” has thus been defined by |ega
precedents and depends on the nature inherent of each right, while the
Constitution has no provisions articulating the “public welfare”. There would

therefore be very little roomfor arbitrary use of the concept of the “public
wel fare” by the State.
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7. The Constitution, which refers only to the “public welfare” as grounds
for restricting human rights, seens to be different fromthe Internationa
Covenant on Civil and Political Ri ghts which specifies the grounds for
restricting individual rights. However, the Constitution applies
substantially the sane grounds as the Covenant, through el aborating the
content of the concept of “public welfare”, as explai ned above.

8. Annex | contains the | egal precedents for the restriction of rights
under “public welfare”.

Rel ati onship between the Covenant and donestic laws (including the
Constitution)

9. Provi sions of treaties concluded by the Governnent of Japan have | ega
effect as part of its internal law in accordance with article 98, paragraph 2,
of the Constitution. Wether or not to apply directly provisions of treaties
is determned in each specific situation, taking into consideration the

pur pose, neani ng and wordi ng of the provisions concerned. This applies also
to the Covenant.

10. Annex Il contains court decisions on whether domestic | aws, regul ations
and neasures were in violation of the provisions of the Covenant. 1In no case
did the Supreme Court find, however, that |aws, regulations and nmeasures were
in violation of the provision of the Covenant.

11. The Constitution is Japan's suprene | aw and supersedes the Covenant in
domestic effect. However, since the Constitution can be interpreted as
covering the sane range of human rights as the Covenant, as outlined above,
there can be no conflict between the Constitution and the Covenant.

Human rights protection nechanisns in Japan

Human rights protection by human rights organs

12. Appendi x 1 of the second periodic report showed the mechani sm of the
human ri ghts organs established as government agenci es whose primary purpose
is to protect human rights. The detailed procedures of human rights

counsel ling, research and settlenment of cases involving human rights
violations are as specified bel ow.

13. As of 1 January 1996, 13,735 civil volunteers were serving as Civi
Li berti es Commi ssioners.

14. Human rights counselling. Human rights counselling is provided at
permanent centres (located at Legal Affairs Bureaux and at district Lega
Affairs Bureaux) and at designated counselling centres (occasionally |ocated
in departnent stores and so on). Counselling is also provided in private
houses of Civil Liberties Commi ssioners. The officers of (District) Lega
Affairs Bureaux or Civil Liberties Comm ssioners assist people in each case

t hrough advi sing on procedures to solve the problem turning the case over to
the investigation procedure for cases involving human rights violation, or

i ntroduci ng the relevant governnment/public offices to those concerned.
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15. Investigation and settlenent of cases involving human rights violations.
The human rights organs start investigations in response to conplaints or
information fromvictins, other persons concerned, or when they are inforned
of suspected human rights violations fromsuch sources as newspapers and
government/public offices. |If the organs conclude that the act in question
violates the rules and/or ordinances or, further, that the act goes agai nst
the notion of respect for human rights, which is one of the nost fundanenta
principles of the Constitution, the organs have the follow ng neasures at

t hei r di sposal

(a) Agai nst those who violated human rights of others, or those who
were in position to direct or supervise the violator, the organs may:

(i) File for proceedings under the Code of Criminal Procedure;

(ii) Point out the violation in witing and i ssue the necessary
recommendati ons;

(iii) Report the violation in witing to the rel evant
government/public offices; and

(iv) G ve an oral warning or a warning in witing to the violator
and hi s/ her supervisor to reflect upon and inprove the
situati on;

(b) Contact the rel evant governnent/public offices, alert legal aid
of fices, offer | egal advice and take other appropriate neasures to help the
vi cti ms;

(c) Take appropriate neasures for/against the people concerned with a
view to eradicating human rights violations, such as through recomrendati ons,
of fering nedi ati on and so on

16. By the procedure nentioned above the organs seek the victinls relief by
rai sing awareness of human rights in their investigation and settl enent
process and letting the violator and other people concerned voluntarily end or
prevent the infringenent. 1t is the violators thenselves who decide if they
accept the outcone of the process. However, the neasures neither aim at
delimting the specific rights of citizens nor at elimnating violation by
force. Rather, they aimat encouraging people's efforts to end or prevent
human rights violations through raising their awareness of human rights. The
human ri ghts organs have contributed to the elimnation and prevention of
human rights violations by educating the people concerned and they have

consi derably raised public awareness in that regard.

17. Civil Liberties Comni ssioners for the Rights of the Child. The human
ri ghts organs have been deeply concerned with problens related to the rights
of the child, such as bullying, physical punishnent, refusal to attend schoo
and so on. Further, since 1994 sone Civil Liberties Conm ssioners have been
appointed as Civil Liberties Commissioners for the Rights of the Child in
order to deal specifically with problens concerning children's rights. Since
1 January 1996, 515 Commi ssioners have been appointed to this position in the
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whol e country. They are engaged in activities such as organi zing | ectures,
synposi a and ot her activities for children, parents and others to further the
protection of children's rights.

Measures for the United Nations Decade for Human Ri ghts Education

18. The United Nations CGeneral Assenbly adopted in 1994 at its forty-ninth
session a resolution proclaimng the 10-year period starting from 1995 the
United Nations Decade for Human Ri ghts Education. The Governnent established
on 18 March 1996, by cabinet decision, the Headquarters for the Pronotion of
the United Nations Decade for Human Ri ghts Education, with a view to pronoting
measures for the Decade by the Government as a whole, with the cl ose
cooperation of relevant mnistries and agencies. The mnistries and agencies
concerned have di scussed and consi dered national neasures for the Decade. The
Government confirmed its commtnent to pronote nmeasures for the Decade at the
first neeting of the Headquarters held on 18 March 1996.

19. The m nistries and agencies are continuing their urgent work of

el aborating the National Plan of Action for the acceleration and furtherance

of national nmeasures for the United Nations Decade for Human Ri ghts Education
[1. | NFORMATI ON ON | NDI VI DUAL ARTI CLES OF THE COVENANT

20. Changes made on, and suppl enentary explanations to the initial, second

and third periodic reports on individual articles of the Covenant are as

speci fied bel ow

Article 1

Apart heid policy

21. Japan had consistently urged the abolishnment of apartheid. Japan
therefore wel conmes the fact that the Republic of South Africa accel erated
nati onal reform since 1990 in the quest for the term nation of apartheid, and
the successful holding of general elections in April 1994 in which menbers of
all races, including black people, participated for the first time in the
history of South Africa.

22. In response to the progress achieved in the process of national reforns
in the Republic of South Africa, Japan eased restrictions on peopl e-to-people
contact in June 1991, and eased econom c restrictions in COctober 1991. In

January 1992, Japan re-established diplomatic relations with the Republic of
South Africa, and lifted the remaining econonmic restrictions in January 1994.

23. Japan regards South Africa as a successful exanple of a peacefu
transition to a new regime, which took place in the spirit of reconciliation
and through di al ogue, and considers that South Africa's stability and

devel opnent are inportant for the devel opnent of Africa as a whole. Thus, as
a responsi bl e nmenber of the international comunity, Japan decided to
strengthen its support for South Africa. Japan announced in July 1994 an
assi stance package for South Africa amounting to 1.3 billion dollars over the
following two years (300 nmillion dollars in Oficial Devel opment Assistance
(ODA), 500 million dollars in loans fromthe Export-Inport Bank of Japan, and
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a 500 million dollar credit line for trade and overseas investnent insurance).
Japan is now i npl enenting the above measures and will actively continue its
support to South Africa' s efforts in nation-building.

Article 2
Concerns pertaining to foreigners
Korean residents in Japan
24. Fingerprinting based on the Alien Registration Law. The purpose of the
fingerprinting systemis to nmaintain the accuracy of alien registration. It
serves as an effective tool to attain its basic purpose, i.e. “to clarify the

matters pertaining to the residence and status of foreign residents in Japan”.
In fact, it has worked as a very reliable neasure for identifying people. The
fingerprinting systemhas also worked for the prevention of the illegal use or
forgery of registration certificates. However, when the consultations between
the Governnents of Japan and the Republic of Korea under the Agreenent between
Japan and the Republic of Korea on the Legal Status and the Treatnment of the
Nati onal s of the Republic of Korea residing in Japan canme to an end, a

menor andum was prepared and signed by the Mnisters for Foreign Affairs of
Japan and the Republic of Korea which stipulated the foll ow ng:

(a) Al ternative neasures to fingerprinting would have to be devel oped
as soon as possible by the Japanese Government; and

(b) Not only the third generation and their descendants (article 2 of
said Agreenent), but also the first and the second generations of Korean
resi dents would be exenpted from fingerprinting.

25. The Government of Japan, in light of the above-nmentioned circunstances,
has exam ned a possible reformof the system in particular alternative
measures to fingerprinting. It has reached the conclusion that those who have
lived in Japanese society for many years and thus established thensel ves,
could be registered with a conbination of accurate photographs, signature and
fam |y particulars instead of meking fingerprinting, provided they belong to
at |least one of the followi ng two categories:

(a) Per manent residents, who neet the specifications for “a
per manent resident” under the regulations of the Inmgration Control and
Ref ugee Recognition Act;

(b) Speci al pernmanent residents, who neet the specifications of “a
speci al permanent resident” provided for under the provisions of the Specia
Law Regarding Control of the Entry into, and Departure from Japan of People
Who Renounced Their Japanese Nationality on the Basis of Peace Treaties with
Japan. So-called Korean residents in Japan are covered by this |aw

26. Foll owi ng this conclusion, the Alien Registration Law was anmended with
the prime objective being to replace fingerprinting with the alternative
measures outlined above and to abolish fingerprinting for those who are in the
above categories. The anendnent was pronul gated on 1 June 1992 and it went
into effect on 8 January 1993.
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27. Qobligation to carry the Certificate of Alien Registration. Foreign
residents, unlike Japanese nationals, have to obtain perm ssion fromthe
Governnment in order to reside in Japan. At the same tine, linmtations are set

on their period of stay and on the scope of their activities. The system
which requires foreign residents to carry with themat all tinmes the
Certificate of Alien Registration ains at ensuring the neans to inmediately
confirmthe identity and residence of foreign residents, whose status is
fundanmentally different fromthat of Japanese nationals. Failure to neet this
obligation is liable to a penalty (a fine of 200,000 yen or less is inposed),
and thus the effectiveness of the systemis guaranteed. However, during the
three years 1992 to 1994, fewer than 20 persons were sent to the public
prosecutor by the judicial police officer each year, that is, the rule has
been inmpl emented flexibly taking due consideration of the various situations
of foreign residents. An extensive review of the Alien Registration Law,

i ncluding the obligation described above, is currently under way by the

Gover nnent .

28. St udent conmut er di scount passes for students of Korean schools. The
comut er pass system of each Japan Railway Conpany (JRs), previously Japan
Nat i onal Rail ways, provides a basic price for university students and a
further price discount is nade for elenentary, mddle and high schoo
students, in line with the school classification system defined under the
School Education Law. However, for students of special technical schools
speci fied under the School Education Law, JRs designated those which could
benefit fromthe fare applied to university students. JRs had actually

pl anned to sinplify its comruter pass systemand to have just two fare
classifications, for adults and children, the systemwhich is applied by other
private railways. However, as no clear tinetable for the anendnent was

provi ded, the Governnent called upon JRs to consider tenporary neasures for
students of special technical schools, taking into account previous requests
to the Government. As a result, in April 1994, JRs anended the comruter fare
and applied the sane el enentary, mddle and high school discount to all those
school s which JRs thought were equivalent to special technical schools. The
desi gnat ed school s i ncluded Korean schools as special technical schools, and
the commuter pass system for Korean students has thus been inproved.

29. Response to incidents of violence against students of Korean schools.
During the spring and sumer of 1994, sone incidents, including violence

agai nst and harassnent of students of Korean schools, occurred in Japan. The
human rights organs under the Mnistry of Justice undertook a series of

vi gorous street canpai gns, which were geared towards elim nating the violence
agai nst and harassnent of foreigners. These included distribution of leaflets
and posters, which called for the prevention of such incidents, along roads
and in transportation facilities frequently used by students of Korean
schools. Furthernore, the organs encouraged students of Korean schools to
consult with the organs if they were subjected to harassnment. The organs have
taken neasures to instil respect for the rights of foreign residents in
Japanese people's nminds and to elimnate discrimnation and stereotypes in
order to prevent the recurrence of this sort of incident.
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Forei gn workers (including workers w thout working visas)

30. Accept ance of foreign workers. Under the Sixth Enpl oynent Measures
Basi ¢ Pl an, which was described in the third periodic report and defines the
basic policy on acceptance of foreign workers, the Governnment anmended the

I mm gration Control and Refugee Recognition Act in 1989 and nade it easier for
foreigners with specialized technical skills and know edge who wi sh to work in
Japan to be accepted. The Governnent's current basic policies are specified
in the Eighth Enpl oynent Measures Basic Plan, which was adopted by cabi net

deci sion on 12 Decenber 1995. The plan announces that the Governnment will
give as nmuch favourabl e consi derable as possible to accepting foreign workers
in professional or technical fields. This ainms at stinulating the economy and
pronoting internationalization. It also announces that the qualifications for
resi dence in Japan should be reviewed in accordance with changes in the
economi ¢ or social situation. Concerning unskilled workers, on the other

hand, the viewis that their presence could cause considerable effects on the
Japanese econony and society such as: pressure on ol der Japanese workers for
whom enpl oynent opportunities are rather limted; a new dual structure in the
| abour market; unenploynent as a result of business fluctuations; and new
soci al expenses and so on. Since these issues would also have a significant

i nfl uence on both the foreign workers thensel ves and their countries, the Plan
calls for careful consideration of this issue, based on a consensus anong the
Japanese peopl e.

31. The enpl oynent exchange system The Enpl oynent Security Law provides

t hat peopl e should not be discrimnated agai nst on account of their
nationality in enploynent exchange, counselling, etc. (art. 3). Foreigners
qualified to work in Japan should, therefore, be able to obtain the sane

i nformati on on enpl oynent as Japanese nationals. The Public Enpl oynent
Security Ofices, however, should not accept applications or recruitnment under
articles 16 and 17 of the Enploynent Security Law if the application or
recruitment in itself constitutes a violation. Accordingly, jobs that would
violate the Imm gration Control and Refugee Recognition Act are not offered.
Since 1989 special officials were appointed at major Public Enmpl oynment
Security Offices to take care of foreign workers, thereby enhancing the use by
forei gners of the enploynent exchange system Li kew se, Enployment Service
Sections for Foreign Wrkers have been established in the major Public

Enmpl oyment Security O fices since 1992 and an Enpl oynent Service Centre for
For ei gners was established in Tokyo in 1993. The adm nistrati on gui des and/ or
assists enployers to inprove the enploynent security and wel fare of foreign
wor kers based on the Cuidelines on Enploynent and Worki ng Conditions of
Forei gn Workers, which were established in 1993.

32. Supervision by the police. The police, applying the |laws and
regul ati ons as described in the third periodic report, have actively applied
the regul ati ons on m ddl enen, gangster groups and unl awful enployers. The
regul ati ons have been enforced through cl ose cooperati on anong rel evant
government al organi zati ons and agenci es and through the exchange of

i nformati on at periodic contact neetings with the relevant adm nistrative
entities. The police have further called upon the Covernnents of other
countries to strengthen regul ations and to provide necessary information and
the liKke.
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33. A suppl enentary expl anati on concerning the I mrigration Control and

Ref ugee Recognition Act is as follows: Any person who has a foreigner work
illegally in relation to business activities (article 73-2, paragraph 1,

subpar agraph 1 of the Act), or any person who places a foreigner under
another's control for the purpose of having the foreigner work illegally
(subpar agraph 2 of said paragraph), or anyone who acts as a nediator in
relation to acts specified in the precedi ng subparagraph or in order to have a
foreigner work illegally, shall be punished.

34. Foreigners intending to engage in unskilled | abour in Japan. As has
al ready been described in the third periodic report, the Governnent does not,
in principle, adnmt the entry of foreigners who wish to engage in unskilled

| abour into Japan. |In the case of persons who have already engaged illegally
in unskilled work, the Government will deport themas a matter of principle,
payi ng due respect to their human rights. The problemof illegal foreign

wor kers can obvi ously not be ignored fromthe viewpoint of |abour

adm nistration, since this could affect the donestic |abour market and working
conditions, such as wages. The CGovernnent provides enployers with information
and urges themto prevent illegal enploynent. Notw thstanding the foregoing,
the nunber of illegal workers still remains high, and in particular the nunber
of illegal female workers has increased over the past few years. |In ternms of
sectorial distribution, the nunber of illegal construction workers, factory
wor kers and ot her secondary industry workers seens to have decreased
gradual ly, while other industries have seen an influx of illegal workers.

More than half of all illegal workers were fornmerly enployed for |ess than a
year, while in recent years nore than 70 per cent stay for nore than one year
This gives rise to new problens involving the proliferation of long-term

illegal workers. Furthernore, it is still obvious that brokers and gangster
groups are involved in the entry and enploynment of illegal workers.
35. Measures taken by the human rights organs under the Mnistry of Justice

to ensure the protection of human rights of foreigners. The human rights
organs under the Mnistry of Justice are engaged in vigorous awareness-rai sing
activities which aimat respecting the fundamental human rights of foreigners
and elimnating discrimnation against them The human rights organs carried
out the 1988-1990 canpaign entitled “Internationalization of society and human
rights”, and the 1991-1993 canpaign entitled “Nurture awareness for human
rights in the era of internationalization”. During Human Ri ghts Wek, the
human rights organs have enpl oyed since 1988 the notto “Nurture awareness for
human rights in the era of internationalization”. The Wek ainms at pronoting
awar eness-raising activities at the national level. Furthernore, if

vi ol ati ons of fundanental human rights take place, the human rights organs try
to protect the human rights of foreigners, and nake efforts to prevent these
cases fromrecurring through investigation and settlenent of the case. (See
Part | for details on human rights counselling and the investigation and
settlenent of cases involving human rights violations.) The first counselling
centre for foreigners opened in 1988 in the Tokyo Legal Affairs Bureau
followed by the Osaka, Nagoya, Hiroshima, Fukuoka, Takamatsu and Kobe
(District) Legal Affairs Bureaux.

36. CQutline of the consultation service on inmgration natters (residence
procedures, alien registration, etc.). As was described in the third periodic
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report, the Immigration Information Centre was established at the Tokyo

Regi onal Inmgration Bureau in July 1990, in order to facilitate consultations
and information services on inmigration procedures for foreign residents and
ot her persons concerned. Free service is provided from Monday to Friday
(except on holidays). Telephone consultation is also available in severa

| anguages. Infornmation centres are currently operating at immgration offices
in OCsaka, Nagoya, Fukuoka and Yokohama. O her than those information centres,
the sane service is available at consultation wi ndows at |ocal inmgration

of fices.

Soci al security

37. Japan acceded to the Convention relating to the Status of Refugees

in 1981. Basically, the social systemapplies to foreigners |legally residing
in Japan, in accordance with the fundanental principle of equality between
forei gners and Japanese nationals.

38. Public nedical care and pensions. Foreigners who are regularly enployed
in Japan at a fixed place of business are eligible, in the same way as
Japanese nationals are, for health insurance, enployees' pension insurance and
ot her public enployees' health pension schenes. Those who are outside this
category but are still recognized as having a residence in Japan are eligible
to receive national health insurance and/or national pension benefits.

39. Nat i onal assi stance. The national assistance system guarantees a
m ni mum heal thy standard of life for those nationals who |ive below the
poverty level. Benefits are granted to permanent residents under the same

conditions as to Japanese nationals.

Measures for persons with disabilities

40. Japan has strived to realize and pronote “Full participation and
equality”, the thenme of the 1981 International Year of Disabled Persons,

t hrough the Long-Term Programme for Government Measures for Persons with
Disabilities of 1982. Furthernore, in March 1993, with the idea of
rehabilitati on and nornalization, Japan deci ded on the New Long- Term Programe
for Government Measures for Persons with Disabilities, considering neasures
for persons with disabilities during and followi ng the United Nations Decade
of Di sabled Persons. The Programme provides the basic principles for neasures
for persons with disabilities up to the year 2002. In Decenber 1993 Japan
passed the Disabl ed Persons' Fundanental Law, to respond to the changes in
soci al circunstances and to pronpote independence and social participation of
persons with disabilities. Annual reports on governnent nmeasures for persons
with disabilities (Wite Papers on Persons with Disabilities) have been
submitted to the Diet since 1994.

41. I n Decenber 1995, Japan deci ded on the Government Action Plan for
Persons with Disabilities - A Seven-Year Normalization Strategy (1996-2002),
to address the inportant neasures outlined in the New Long-Term Programre for
Government Measures for Disabled Persons. This plan sets nunerical targets
and pronotes its inplenmentation with the followi ng seven perspectives:
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(a) Living in communities as ordinary citizens;
(b) Promoting the social independence of persons with disabilities;
(c) Promoting a barrier-free society;
(d) Targeting the quality of life;
(e) Assuring security in living;
() Removi ng psychol ogi cal barriers; and
(9) Pronoting i nternational cooperation and exchange.

Concl usions on the various hunan rights treaties

I nternati onal Convention on the Elimnation of Al Forns of Raci al
Di scrim nation

42. Japan has studied this issue carefully. It was difficult to acconmpdate
puni shment for dissemination of ideas based on racial discrimnation or
incitement to racial discrimnation, with freedom of expression and ot her
fundamental human rights protected by the Constitution. As a result of a
careful exam nation of the issue, Japan ratified the International Convention
on the Elimnation of All Forms of Racial Discrimnation on 15 Decenber 1995
with a reservation on the provisions (paragraphs (a) and (b) of article 4 of

t he Convention) on the obligation to punish all dissemnation of ideas based
on racial superiority or hatred.

Optional Protocol to the International Covenant on Cvil and Politica
Ri ghts

43. As has already been stated in the third periodic report, Japan considers
this Protocol to be a noteworthy system of guaranteei ng human rights.

However, Japan faces problens, yet to be solved, with respect to ratification
bei ng concerned about how to harnonize this system and the Japanese judicia
system in particular nmaintaining the i ndependence of the judiciary. The
concerned governnment offices are, therefore, continuing their study and

consi deration on this issue.

Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng
Treat ment or Puni shnent

44, It is conmonly known that torture is strictly prohibited under Japan's

| egislation. The Government fully understands the purport of the Convention
to globally suppress cruel and inhuman acts of torture by Governnents. The
Governnment is presently in the process of examining the details of the
Convention and considers that further careful exam nation is necessary for its
ef fecti veness.
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Article 3

National machinery for the pronotion of gender equality

Organi zati onal changes: replacing the Headquarters for the Planning and
Promoting of Policies Relating to Wonen with the Headquarters for the
Pronmoti on of Gender Equality

45, As is stated in the third periodic report, the Headquarters for the

Pl anni ng and Pronoting of Policies Relating to Winen was established in 1975
as the national machinery to pronote conprehensive and effective policies for
wonen. It was presided over by the Prime Mnister and conposed of

adm nistrative vice-mnisters and representatives of the equival ent of al

m nistries and agencies. The Headquarters was primarily engaged in the
formul ati on of national plans of action for the advancenent of wonmen.

46. After having considered requests from various donestic and internationa
circles to strengthen this national nachinery, a cabinet decision was taken on
12 July 1994 to replace the Headquarters for the Planning and Pronoting of
Policies Relating to Wonen with the Headquarters for the Promption of Gender
Equality. The Prine Mnister serves as President, the Mnister of State and
Chi ef Cabinet Secretary as Vice-President and all other cabinet mnisters
serve as nenbers, instead of the vice-mnisters as fornerly. The new
Headquarters is expected to pronmpte neasures which encourage the snooth and
effective formati on of a society based on gender equality. The Headquarters
has taken over and continues to pronpte the New National Plan of Action
Towards the Year 2000 (First Revision) formulated in 1991. (For details of
this plan, please refer to the third periodic report.)

47. The Council for Cender Equality and the Ofice for Gender Equality were
established within the Prime Mnister's Ofice on 24 June 1994. The Prine

M ni ster consulted with the Council on 24 June 1994 on the “Over-all vision of
a gender-equal society towards the twenty-first century”. The Counci
submitted its report, entitled “The vision for gender equality”, to the Prine
M nister on 30 July 1996, after havi ng exanm ned various national opinions and
views as well as international trends, such as those of the platformfor
action adopted by the Fourth World Conference on Winen. This report, taking
into account the soci o-econom ¢ changes Japan i s undergoi ng, establishes the
pat h whi ch should be followed to realize a gender-equal society by about the
year 2010. According to the report, the main objectives are:

(a) To construct a gender-free social system
(b) To establish gender equality in the workplace, hone and community;
(c) To pronote gender equality in decision-nmaking processes;

(d) To reinforce efforts to pronote and protect the right to live
wi t hout gender discrim nation;
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(e) To contribute to the “equality, devel opnent and peace” of
comunities;

() To clearly define such efforts and accordingly inprove and
strengthen the organi zation and functions of the national machinery; and

(9) To strengthen partnership and cooperation between the Governnent,
| ocal public bodies and non-governnental organizations.

Appoi ntment of Mnister for Wnen's Affairs

48. When the M yazawa Cabi net was reshuffled in Decenber 1992, the Chief
Cabi net Secretary was appointed as Mnister for Wnen's Affairs. Since
August 1993, the Chi ef Cabinet Secretaries have continued to be appointed to
this post. The Mnister is responsible for the conprehensive pronotion of
wonen's issues through the coordination of the duties of each administrative
jurisdiction. The Mnister has headed various activities thus far

Wnen's participation in decision-naking processes

49. Wth regard to Japanese wonen's participation in public affairs, the
nunber of fermale Diet nenbers is indicated in table 1 and the positions held
by wonen in the Diet are listed in table 2.

Table 1. Changes in the nunber of fenale nmenbers in the diet

Members of the Diet Members of the House of Members of the House of
Representatives Counsellors
Total Female Ratio of Total Female Ratio of Total Female Ratic of
members females members females members females
% % %
March 1992 751 46 6.1 502 12 2.4 249 34 13.7
July 1992 752 49 6.5 500 12 2.4 252 37 14.7
March 1993 749 49 6.5 497 12 2.4 252 37 T

March 1994 761 52 6.8 509 14 2.8 252 38 15.1
March 1995 753 51 6.8 503 13 2.6 250 38 15.2
March 1996 746 48 6.4 494 12 2.4 252 38 14.3

Based on a survey by the secretariats of both Houses.
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Table 2. Positions in the Diet held by wonen

Number of Speaker Chairperson of Director of Chairperson of
female Diet (President)/Deputy the standing the standing the s?ecial
members Speaker commi ttee committee committee
(Vice-President)
House of March 1991 12 0 Q ¢] 0
representatives March 1992 12 0 o] 3 lu]
March 1993 12 e} o] 3 8}
March 1994 14 1 0 2 0
March 1995 13 1 0 1 0
March 1996 12 1 Q 1 o]
House of March 1991 34 0 o & 1
Counsellors March 1992 34 0 3 5 [s}
March 1993 37 0 1 6 I 2 I

March 1994 38 o 2 9 1
March 1995 38 Q 3 8 1
March 1996 36 o 1 38 2

Source: Prime Mnister's OficelSurvey.

50. Based on the Nairobi Forward-I|ooking Strategies, the above-nentioned
New Nati onal Plan of Action Towards the Year 2000 (First Revision) stated
that the ratio of wonmen nmenbers in national advisory councils and other
commttees should be drastically increased, in order for nore wonmen to
participate in decision-nmaking processes in Japan. It was decided that the
rati o should be increased to an overall 15 per cent |evel by March 1996. The
ratio stood at 15.5 per cent by the end of that nonth and the target has

t herefore been achieved (for the nunber of wonen appointed as nenbers of

nati onal councils and other committees refer to figure 1 and table 3). Wth
the initial target thus reached, the Headquarters for the Promption of Gender
Equality decided on 21 May 1996 that: “Qur further efforts should continue to
be directed towards the pronotion of wonen's participation in decision-nmaking
processes, so that we can attain the international target |evel of 30 per cent
in about 10 years' tine. For the nmonent, efforts will be nade to attain a

20 per cent representation ratio as soon as possible and before the end of the
year 2000”.
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Figure 1. Changes in the percentage of female members
- in the National Commission
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Based on a survey by the Prime Minister's Office.
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Table 3. Changes in the fenale participation in nationa
advi sory councils and committees

Nunber of Nunber Rati o of Nunber Nunber Rati o of
councils of councils of of femal e

and councils |wfenmale menbers | femal e menbers

committees |wfemale | nenbers menbers
menber s

(A (B) (BI'A) (O (D (DO
1 Jan. 1975 237 73 30.8 5 436 133 2.4
1 June 1980 199 92 46. 2 4 504 186 4.1
31 Mar. 1985 206 114 55.3 4 664 255 5.5
31 Mar. 1988 203 123 60. 6 4 509 297 6.6
31 Mar. 1989 203 121 59. 6 4 511 304 6.7
31 Mar. 1990 204 141 69.1 4 559 359 7.9
31 Mar. 1991 203 154 75.9 4 434 398 9.0
31 Mar. 1992 200 156 78.0 4 497 432 9.6
31 Mar. 1993 203 164 80. 8 4 560 472 10. 4
30 Sept. 1993 201 162 80. 6 4 509 481 10. 7
31 Mar. 1994 200 163 81.5 4 478 507 11.3
30 Sept. 1994 200 166 83.0 4 490 549 12.2
31 Mar. 1995 203 174 85.7 4 496 589 13.1
30 Sept. 1995 207 175 84.5 4 484 631 14. 1
31 Dec. 1995 208 180 86.5 4 522 672 14.9
Source: Survey conducted by the Prime Mnister's Ofice on governnent

advi sory councils based on article 8 of the National
Law (excludi ng those undergoi ng sel ection or

regi ona

and district offices).

Gover nment Organi zati on
suspensi on and those placed in
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Enpl oynent neasures for wonen

Japanese women' s enpl oynent situation

51. Ten years have passed since the Equal Enploynent Opportunity Law went
into effect. In the neantinme, conpani es have inproved personnel nanagenent
and the spirit of the | aw has been steadily dissem nated within Japanese
society. Whnen, for exanple, have been assigned to an increasing range of
duties. Nearly 50 per cent of conpanies have adopted the idea of assigning
wonen to duties fitting their ability and aptitude in the sane way as they do
with men. The nunber of wonen hol di ng manageri al positions has al so
increased. | n approximately 60 per cent of conpanies, wonmen hold the position
of section chief, equivalent or higher (refer to figure 2). On the other
hand, about 50 per cent of conpanies with a smaller nunmber of women hol di ng
manageri al positions cite as the reasons for the situation that “the conpany
has no wonen with the know edge, experience, judgenent and other abilities
required for the positions”. The discrimnatory conpul sory retirement system
and the systemforcing wonen to retire because of marriage, pregnancy or
childbirth have been formally dissol ved.

52. Wth regard to gender equality in the enpl oynent of national public
servi ce personnel, Japan abolished restrictions on wonen's eligibility to take
the national public service exam nation by amending the regul ati ons of the
Nat i onal Personnel Authority. At present, there are no gender restrictions on
wonen taking the national public service exam nation (general positions), or
being hired and so on (for the ratio of wonen anobng national public service
personnel in managerial positions, refer to table 4).

Figure 2. Condition of female adm nistration, by position

position equivalent 1 | [, it < ival 5 ]
[$4] g-ncrnl masagee ta section chl-( o sub-section chie{
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NwO T []"
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Source: Mnistry of Labour, “Survey on Wonmen Worker's Enmpl oynent

Management 1995”.

A - ratio of enterprises with fenale adm nistrati ons above subsection
chi ef.

B, DD F - ratio of enterprises with fenmal e adnmi nistrator

C, E G- ratio of female adm nistrators.

Note: Ratio of enterprises which have fenmal e adninistrators.

Enterpri ses which have fenale adm nistrators in position concerned.

- X 100
Nunber of enterprises which have position concerned
Ratio of female adm nistrators
Nunber of related female admi nistrators
- X 100

Nunmber of related adm nistrative positions

and ratio of fenmale national public service
in adnministrative positions

Nunber
personne

Tabl e 4.

(Desi gnated Service, Adnministrative Service |, Professiona

Admi ni strative Service)

FY1975 FY1980 FY1985 FY1990 FY1994
Nunmber of
upper -1l evel female 20 42 40 67 83
nati onal public (43) (70) (88)
servi ce personnel
Rati o of
upper -1l evel female 0.3% 0.5% 0.5% 0.8% 0. 9%
nati onal public (0.5% (0.8% (0.9%
servi ce personnel
Source: National Personal Agency survey.
Note: Figures taken fromthe end of each fiscal year
Upper -1 evel national public service personnel at grade 9 (grade 2, before

1980) and above of designated service or adm nistrative service | (deputy
directors of division and above of the central offices). Brackets include
those at grade 6 and above of professional administrative service divided from
the adm nistrative service | after 1985.
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Measures to pronote adherence to the Equal Enployment Opportunity Law

53. The Wonen's and Young Worker's O fices, the |ocal branches of the

M ni stry of Labour at prefectural |evel, address the practices of personne
managenment for wonen, such as recruitnent, hiring, assignment or pronotion.
They educate, consult or instruct enployers for a better system as well as
assist themin the settlement of individual disputes. These activities are
aimed at further pronoting adherence to the Equal Enpl oynment Opportunity Law
and at realizing personnel nmanagenent which keeps with the purpose of the |aw
Specifically, the Wnen's and Young Worker's O fices annually receive as many
as 20,000 requests for consultations fromwonen workers, enployers and ot her
parties. The offices instruct those conmpani es having probl enms under the Equa
Enmpl oyment Opportunity Law. Moreover, they periodically inquire in various
conpani es into the personnel managenent for wonmen. |f problens are found
they firmy demand that the conpani es take corrective nmeasures. Furthernore,
t hey encourage conpanies to make individual efforts to inprove personne
management in keeping with the Equal Enploynment Opportunity Law.

Child-rearing and care for the famly

54. The Governnent should pronote policies that can enable wonen and men
with famly responsibilities to harnonize their working life with famly life.
This is especially the case in Japan, where a low birth rate, the agei ng of
soci ety and nuclear fanmlies have becone the norm and where child-rearing and
care for the fam |y have becone significant considerations for workers who

wi sh to continue working. The Child-care Leave Law was therefore introduced
in 1991. The |l aw recognizes the right to child care | eave for workers with
children of |ess than one year of age.

55. According to the Mnistry of Labour's Survey on Whnen Wbrker's

Enmpl oyment Managenent conducted in 1993 (sanple size: 8,000 conpanies al

over Japan), 48.1 per cent of fenale workers who gave birth to a child between
1 April 1992 to the end of March 1993 took child-care | eave; the rate for male
wor kers was 0.02 per cent. Furthernore, the 1995 amendnent to the Child-care
Leave Law has not only established a | egal system of |eave for taking care of
the famly, but also included neasures to be taken by the Governnment and ot her
organs to support male and fermal e workers who nmust take care of famly
menbers. | n addition, by ensuring these child-care | eave systens, the

Gover nment provi des neasures to create an environnent in which workers can
easily take child-care or fanm|ly-care | eave, and thus inplenent policies which
will assist workers easily to reconcile work with famly in a conprehensive
and systematic manner. Mreover, Japan ratified the ILO Wrkers with Famly
Responsi bilities Convention, 1981 No. 156 on 9 June 1995.

I nternati onal cooperation

Worren in Devel opnent (WD) Initiative

56. The Japanese representative delivered a speech at the 1995 Fourth World
Conf erence on Wnen which stressed the foll owi ng three points:

(a) The empowernment of wonen,;
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(b) Respect for the human rights of wonen and the pronption of
partnershi p between nen and wonen, the Governnment and NGOs; and

(c) Partnership across international borders.

At the sanme tinme, with the announcenent of Japan's WD Initiative as an

i nternational contribution to the enmpowernent of wonmen, Japan expressed its
intention to continue efforts to expand devel opnent assi stance, paying
attention especially to the three priority areas of wonmen's education, health
and econom ¢ and social participation

57. In taking this initiative, Japan extends official devel opment assistance
(ODA), giving consideration to wonen's enpowernent and gender equality at al
stages of wonen's lives, including schooling, work, giving birth, as well as
econom ¢ and social participation

Contributions to the United Nations Devel opment Fund for Wnen (UN FEM
for the elimnation of violence against wonen

58. The issue of violence against women is a serious problem as it was
taken up at the Fourth World Conference on Winen as one of the critical areas
of concern. Japan submitted in 1995 at the fiftieth session of the

General Assenbly a resolution which called for the establishnent of a trust
fund within UNIFEM to address issues of violence against wonren. This action
was taken as a positive contribution to this issue which deserves united
efforts by the international comunity, and as a followup to the Platform for
Action adopted at the Fourth World Conference on Wonen. This resolution was
adopted by consensus, and Japan is prepared to contribute its due share to the
fund.

Article 4
59. As is stated in the third periodic report,

(a) In the legislation referring to public enmergency, there is no
provi sion which restricts fundanental human rights;

(b) In Japan, in case of energency, necessary neasures woul d be taken
consistent with the Constitution as well as the Covenant.

Article 5
60. As is stated in the third periodic report,
(a) Japan does not, in any way, either interpret the provisions of the
Covenant in such a way to destroy the rights and freedons recognized in the

Covenant or to limt themto a greater extent than the Covenant provides for

(b) I'n Japan, nobody can use the absence of reference to some rights in
t he Covenant as a pretext for violating those rights.
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Article 6

Capi tal Puni shnent

Ci rcunst ances under which capital punishnment is applied

61. In Japan, the application of capital punishnment is [imted to 17 crines
which were listed in the third periodic report. After the sinplification of
texts in accordance with the revision of the Penal Code, the “crinme of capsize
of a vessel or arailroad train resulting in death” is now called “crinme of

overturn of a railroad train etc. resulting in death”. However, the
constituent elements of these crines did not change. |In addition, for these
crinmes, except for the incitenment of foreign aggression, |life inprisonment or

i mprisonment for alimted period is provided as an optional punishnent.
Hence, in the Japanese | egal system capital punishrment is applied only to
particularly serious crinmes (nmurder or international acts involving serious
risk of injury to human life). Moreover, in concrete cases, capital

puni shment is applied very strictly and carefully in accordance with the
judgenent delivered on 8 July 1983 in “Second Petit Bench” of the Suprene
Court. The judgenment states: “Capital punishnment can be applied only when
the crimnal's responsibility is extrenely grave and the maxi mum penalty is
unavoi dabl e fromthe viewpoint of the bal ance between crine and punishnment, as
wel | as that of general prevention, taking into account the circunstances,
such as the nature, notive and node of the crine, especially the persistence
and cruelty of the means of killing, the seriousness of the consequences,
especially the nunber of victins killed, the feelings of the bereaved, socia
effects, the age and previous convictions of the offender, the circunstances
after the conmtnment of the crine.”.

62. A total of 23 persons were sentenced to death in the five years

from 1991-1995. All of themcommitted brutal nurder or nmurder on the occasion
of robbery. Moreover, under present conditions, the magjority of the Japanese
peopl e insist that capital punishment should be nmintained to punish those who
conmit extrenely atrocious offences. This attitude was surveyed by public

opi nion surveys (the last survey was in Septenber 1994).

Treatment of prisoners whose capital sentence becones fina
63. Grounds for detention, general treatnment and application of amesty for

pri soners, whose capital sentence becones final. These are the sane as in the
third periodic report.

64. Conmuni cation with the outside by prisoners whose capital sentence
beconmes final. The Prison Law provides that the head of the prison considers
each case in accordance with the purpose of the detention to deci de whether
pri soners whose capital sentence becones final may receive visitors or

conmuni cate in any other way with the outside world (art. 45, para. 1 and
art. 46, para. 1). |In practice, such prisoners are pernmitted to communicate
with relatives, |awers and so on, except for certain cases which require
unavoi dabl e restrictions. The prisoner whose capital sentence becones fina
is placed in an extrene position, that is, waiting for execution; it is
therefore required to keep them securely in custody. It is also necessary for
prisons to ensure the nental stability of the prisoner whose capital sentence
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becomes final who, needless to say, feels extrenely uneasy and angui shed
because of the nature of his/her detention. Japanese civil |law regards this
treatment of persons sentenced to capital punishment as rational and | awfu
(see, for exanple, the judgenent of the Tokyo District Court of

15 March 1996). No court has ever deened it unlawful

Notification to the famly of the execution of a death sentence

65. Article 74 of the Prison Law and article 178 of the Prison Law

Enf or cenent Regul ati ons provide that the prisoner's relatives should be
notified of his/her death after the execution of a death sentence and that the
body or ashes should be delivered to the relative or the like, if they so
request. Except for these provisions, there is no other |egal provision
concerning notification to the famly or the Ilike of the execution of a death
sentence. Therefore, no outside persons, including famly menbers, are to be
notified in advance of the date of execution. The reasons for this treatnent
are as follows: the famly might experience unnecessary nental anguish if
they are notified of the date of execution beforehand and if a prisoner whose
death sentence has becone final receives a famly visit after they have been
notified of the date of execution, they nay becone nmentally distressed and be
unable to maintain calm

66. The detention institution verifies beforehand the wi shes of the

pri soners whose capital sentence has become final concerning succession of the
estate and donation of the body to nmedical institutions, which nust be
arranged with the famly in advance. Thus, fromthis point of view as well

it is not especially necessary to notify the famly of the date of the
execution beforehand.

The Second Optional Protocol to the International Covenant on Civil and
Political Rights, aimng at the abolition of the death penalty

67. As stated in the third periodic report, abolition of the death penalty
is directly related to the national sentinments and the donestic |egislation
which is based on such sentinments. The conclusion of this Optional Protoco
(which ains at the abolition of the death penalty) nust therefore be exam ned
careful ly.

Article 7

Strict treatnent of unlawful acts of violence conmmtted by | aw enforcenent
organi zations and neasures to prevent the recurrence of such acts

68. The |l egal framework for the prohibition of torture and other crue
treatment is as stated in the third periodic report. For acts of violence,
cruelty or the like comritted agai nst a suspect under crimnal investigation
or any other person by a | aw enforcenent official involved in a crimna

i nvestigation, crimnal punishnment in accordance with articles 194 or 195 of
t he Penal Code, and severe disciplinary neasures, are applied.

69. Al t hough the occurrence of such cases is extrenely infrequent (between
1990 and 1995, two persons were prosecuted in 1992, eight in 1993 and none in
1990, 1991, 1994 and 1995), strict caution is exercised to prevent any
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recurrence. Law enforcenent officials are required to undergo training after
their appointnment according to their |evel of experience so that they may
acquire the suitable insight and further develop their awareness of human
rights issues. Moreover, in the process of executing their duties superiors,
who instruct and oversee junior officials, ensure that the latter are better
educated so that the occurrence of such cases can be avoi ded.

Article 8

70. The | egal framework for the freedom from slavery and involuntary
servitude, except as punishnent for a crine, and that for the prohibition of
the exploitation of children are as stated in the third periodic report.
Concerning the actual functioning of prison work, please refer to article 10
of the third periodic report.

Article 9

Legal view

Changes as conpared to the third periodic report

71. Revi sion of the Mental Health Law. The Mental Health Law was revised in
1987, as described in the third periodic report. The |aw provides the

foll owing treatnment concerning patients in nental hospitals. The
superintendent of each mental hospital should periodically report to the
Prefectural Covernor concerning the condition of each of the in-patients. The
Governor should then request the Mental Health Review Board, which is
established in each prefecture, to review whether patients should be kept in
the hospital or not. Based on the results of the review, the necessary
nmeasures, such as to allow the patient to | eave the hospital, should be taken
When in-patients or their guardians request the Prefectural Governor to |et
them | eave hospital or inprove their treatnent, the Governor shoul d request
the Mental Health Review Board to review the request. The number of persons
who left hospitals in 1994 under this systemis as follows:

(a) Periodic report:

Person hospitalized involuntarily by the Prefectural Governor who
did not need further hospitalization: 1;

Persons hospitalized for nedical care and protection of the patient
with the consent of the famly who did not need further
hospitalization: 2;

(b) Request for rel ease:
Persons who did not need further hospitalization: 34.

72. The Mental Health Law was revised in 1995 and changed to the Law
Concerning Mental Health and Welfare for the Mentally Di sabled. Measures to
ensure proper nental care were incorporated in this revised |law. They

i nclude: measures to inprove the health and wel fare programre for the return
to social life of persons with nmental disabilities; nmeasures to revoke the
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nom nati on of Designated Physicians for Mental Health of those who have not
undergone training every five years (except where the Mnister of Health and
Wel fare has recogni zed that there is an unavoi dable reason for the failure to
undergo training); neasures to assign full-time Designated Physicians for
Mental Health to all those nental hospitals to which persons are conmtted
involuntarily by the Prefectural CGovernor and hospitals for the medical care
and protection of patients who are hospitalized with the consent of their
famly. As an exception to the regulation, a physician can postpone informng
an in-patient of his/her involuntary hospitalization by the Prefectura
Governor according to his/her nedical condition; otherw se the patient nust be
notified of his/her hospitalization within four weeks.

Conpensation regardi ng juvenile cases

73. The Conpensation Law regardi ng Juvenile Cases, which introduced
conpensation for juvenile detainees, came into force on 1 Septenber 1992 with
regard to article 9, paragraph 5, of the Covenant. It provides that when a
juvenile is deprived of his/her physical freedom by being detained in a
Juvenile C assification Honme, a Juvenile Training School, etc., conpensation
is to be paid to hinmher, at a maxi mumrate of 12,500 yen per day of
detention, if he/she is discharged, or his/her protective nmeasures are revoked
because there was no reason to subject himher to such a decision, even when
the act of detention was not illegal (article 4, paragraph 1, of the
Conpensation Law regardi ng Juvenile Cases; article 4, paragraph 1, of the
Crim nal Conpensation Law).

Det ention of suspects

Det enti on peri od

74. Publ i c prosecution standards are strictly respected in Japan. Wile a
suspect is detained, an investigation of the facts constituting an offence as
wel | as aggravating or mitigating circunmstances related to those facts nust be
conpleted. Only when, as a result, there is a firmbelief that this person is
guilty and prosecution is appropriate, is a public prosecution instituted.
Thus, the investigation undertaken during a suspect's detention nust be
extrenely thorough. Fromthis point of view, a detention period of 22 or 23
days at the maxi mum as described in the third periodic report, is a
reasonabl e tine period, which duly bal ances the needs of the investigation
that is the public interest, with those of guaranteeing the right of the
suspect.

The investigation and prosecution while the suspect remains at home or

on bai
75. During an investigation and | egal proceedings for the public prosecution
of a suspect, public prosecutors and judicial police officers consider
carefully whether it is necessary to detain that person. |If detention is

deened unnecessary, because of the mnor degree of seriousness of the crine
and the limted possibility that the suspect will destroy or alter crimna
evi dence or flee, they conduct the investigation and institute | ega

proceedi ngs for public prosecution while the suspect remains at home. Even
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after arrest, if they recognize that a suspect’'s continued detention is
unnecessary, he/she will be released and | egal proceedings for public
prosecution will be instituted.

76. In only about 23 to 30 per cent of the cases handl ed by public
prosecutors between 1990 and 1995 (excluding the cases of professional or
gross negligence while driving a car and the like resulting in death or bodily
injury, as well as those of violation of the Road Traffic Act and so on), was
the suspect arrested. Mdreover, in only about 10 to 14 per cent of the cases
in which a public prosecution was instituted was the suspect(s) detai ned.

77. A det ai ned defendant can be granted bail on condition that he/she pays a
deposit. The defendant, the defence counsel (s) of the defendant, |ega
representatives, and certain relatives are permitted to apply for bail. Wen
there is an application for bail, bail nust be granted, unless there is a
ground to deny it listed in article 89 of the Code of the Criminal Procedure,
that is, for exanple, the defendant committed a crine punishable with the
death penalty, life inprisonnent, or inprisonnment for a period of not |ess
than one year as a statutory mininum or there is a reason to believe that the
defendant will destroy or alter crimnal evidence. Even in the cases where
there is no |l egal need to grant bail, the court can grant rel ease on bail by
virtue of its office, if it recognizes that bail as appropriate (art. 90).
About 71 to 79 per cent of defendants adjudicated at first instance by
district courts between 1990 and 1995 were under detention orders and about 19
to 27 per cent of defendants under detention orders were rel eased on bail

System for suspension of execution of detention and system for
di scl osure of the reasons for detention

78. Concerning the rights provided in paragraph 4 of this article, a judge
nmust di scl ose the reason for detention in open court when requested by the
det ai ned suspect, defendant or the like. Furthernore, when recogni zed as
appropriate, a court can suspend execution of detention, and when there is no
| onger any reason or need for the detention the court must rescind the
detention either at the request of the suspect, defendant or the Iike, or on
its own initiative.

So-called “arrest or detention on separate charges”

79. When a person is suspected of having conmitted two or nore crines, it is
generally permtted to interview the suspect concerning a charge other than
the one for which he/she is being detained. For exanple, such an interview
may be necessary in order to look into other related facts with a viewto
clarifying the case as whole, or in cases where it may be nore to the
suspect's advantage to be questioned concerning the other charges during

hi s/ her arrest or detention for the initial charge than to be arrested or
detai ned for each separate charge. However, as stated in the third periodic
report, both the reasons and the necessity for arresting or detaining a
suspect nust refer to a particular |egal charge. Therefore, it is not
permtted to arrest or detain a suspect on a charge w thout reasons, or to
arrest or detain himher for the purposes of investigating other charges. In
ot her words, “the arrest or detention of a suspect in case B for the purposes
of investigating case A’ is not permtted. There is judicial precedent to
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excl ude evi dence, including confessions, obtained during an illegal arrest or
detention on a separate charge. Thus, unlawful arrest or detention with the
pur pose of obtaining evidence is prevented.

System and practice of interviews

80. The Code of Crimnal Procedure (art. 198, para. 1) provides that, when
deened necessary, a public prosecutor, public prosecutor's assistant or
judicial police officer can ask any suspect to appear in their offices for an
interview. However, except for the cases where the suspect is already under
arrest or detention, he/she can refuse to appear and can w thdraw at any tine
during his/her appearance (proviso clause in the sanme paragraph).

81. The Constitution guarantees the right to remain silent by prescribing
“No person shall be conpelled to testify against hinself/herself” (art. 38,
para. 1). In order to realize the spirit of this provision, the Code of

Crimnal Procedure provides (art. 198, para. 2) that a suspect has the right
to remain silent and, at the tinme of the interview, the suspect should be
notified in advance that he/she is not required to make a statenent agai nst
hi s/ her own will.

82. During the investigation, the interview of the suspect may be recorded
inawitten statenent. The above-nentioned officers should allow hinm her to
peruse the statenment or read it to himher for his/her verification, and if
he/ she makes a notion for any addition or deletion or alteration, they should
add his/her remarks in the statenent (art. 198, paras. 3 and 4). \Wen the
suspect affirns that the contents of the witten statenent are correct, they
can ask himher to sign and seal it. The suspect may refuse to do so

(art. 98, para. 5). Unless the party concerned consents, a witten statenent
whi ch has neither a signature nor a personal seal cannot be used as evidence
(art. 322, para. 1 and art. 326).

83. O course, conpulsion, torture and threats are not permtted. Likew se,
an interview which woul d cast doubts on the voluntary nature of the testinony
of the suspect is not permtted. The Code of Crimnal Procedure stipul ates

t hat any confession nmade under conpul sion, torture or threat, or nmade after
unduly prolonged arrest or detention, or which is not proved to have been made
voluntarily, shall not be used as evidence (art. 319, para. 1). Moreover, any
written statenent, including adnission of facts adverse to the defendant's

i nterests, which are not proved to have been made voluntarily shall not be
used as evidence (art. 322, para. 1). Due process regarding the interview and
the rights of suspects and defendants is thus guaranteed under the |aw
covering evidence.

Article 10

Legal franework

84. In addition to what has been stated in the third periodic report, copies
of the book of laws and regul ations, including the Covenant, have now been
made avail able to detained persons in police custodial facilities. They are,
thereby, free to read it any tine.
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Consultations with famly nenbers and defence counsel (s) at crimnal custodia
facilities

85. The right to consultations is guaranteed by article 34 of the
Constitution and article 39, paragraph 1, of the Code of Crimnal Procedure,
as described in the third periodic report. This right is sufficiently
respected as a right of suspects and defence counsels (and those who are to
serve as defence counsels) in the actual crimnal investigation stage.
However, this right is not an absolute one and can be restricted if its
restriction is conpatible with the spirit of the Constitution. Consultations
with the defence counsel (s) may be rejected, either (a) by exercising the
designati on of consultations in accordance with article 39, paragraph 3, of
the Code of Crimnal Procedure, or (b) based on the adm nistrative needs of
the facility in which the suspect is detained. These are explained in the
fol |l owi ng paragraphs.

Desi gnati on of consultations in accordance with article 39, paragraph 3,
of the Code of Crimnal Procedure

86. When necessary for the investigation, a public prosecutor, public
prosecutor's assistant or judicial police officer nmay designate a date, place
and time of consultations, in accordance with the provision of article 39,
paragraph 3, of the Code of Crimnal Procedure, which states: “The public
prosecutor, public prosecutor's assistant and judicial police officer my,
when it is necessary for the investigation, designate the date, place and tinme
of consultations and delivery or receipt of things nmentioned in paragraph 1
only prior to the institution of prosecution”. The said paragraph stipul ates,
however, that “such designation does not unreasonably restrict his/her rights
for the defence”.

87. The above-nenti oned provision was established to keep a bal ance between
the right to defence of a suspect and the requirenents of the investigation
The Supreme Court adopted a decision on 10 July 1978 stating that the
designation of a consultation date, tinme and the |ike by investigating
institutions was an exceptional neasure which was unavoi dabl e under certain
ci rcunmst ances, and when a defence counsel and the |ike sought consultations
with a suspect, he/she should, in principle, be granted a chance to have such
consultations at any tine, while if such consultation would substantially

hi nder the investigation - if the suspect is being interviewed by an

i nvestigator, or if the presence of the suspect is required during an

i nspection or observation of the crinme scene, observation, and so on - the
public prosecutor and the like should, after conferring with the defence
counsel and the like, designate a date and tinme for the consultation so as to
permt the suspect to have discussion with the defence counsel as soon as
possi bl e. The Suprenme Court further stated in two decisions adopted on 10 and
31 May 1991, respectively, that “substantial hindrance of the investigation”
menti oned above shoul d be considered to include not only the questioning of
the suspect by the prosecutor or the requirenent that the suspect be present
during an inspection or observation of the crime scene and so on, but also the
fact that the consultation with the defence counsel mght disrupt an al ready
schedul ed interview of the concerned suspect.
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88. Mor eover, sufficient considerations are nade in the actual exercise of
these provisions to ensure that a suspect's right to defence is not unduly
restricted. When a public prosecutor foresees the possibility of designating
a consultation, he/she is expected to send a notice in advance to the head of
the custodial facility inform ng himher of that possibility. In many

i nstances, however, the defence counsel discusses the date, time and so on of
consultations with the public prosecutor by tel ephone and ot her neans of
comuni cation, and accordingly the consultation is duly conducted. |If the
defence counsel visits the facility directly and seeks consultations with the
suspect concerning the case in respect of which the above-nmenti oned notice has
been made, an official of the facility contacts the public prosecutor and the
| atter judges whet her designation of such consultations is necessary in
accordance with the intent of the foregoing decisions of the Supreme Court.

If the public prosecutor does not designate a consultation or designates only
the time of the consultation, the defence counsel is allowed to consult with
t he suspect immediately.

89. A suspect and the like may appeal to the court if he/she is dissatisfied
with the designation of date, tinme and so on of a consultation made by a
public prosecutor and the like.

Adm nistrative requirenments of the facility

90. Wth regard to the rejection of a request for consultations attributed
to the administrative needs of the custodial facility, as described in the
third periodic report, consultations at mdnight, for exanple, may be rejected
unless it is an energency. This kind of rejection is deenmed reasonabl e ow ng
to the limted human and material resources of the facilities.

91. Article 122 of the Prison Law Enforcenent Regulations linmts
consultations to the regul ar working hours of penal facilities, and thus
recogni zes the restriction on consultations with defence counsel s based on the
adm ni strative needs of these facilities. However, even on days other than
regul ar work days, consultations are permtted under certain conditions in
consi deration of the inportance of consultations with defence counsel on tria
proceedi ngs. This stance was adopted based on negoti ati ons between the Japan
Federation of Bar Associations and the Mnistry of Justice follow ng

subm ssion of the third periodic report.

92. Furthernore, in view of the inportance of the right to consultations

bet ween det ai nees and defence counsels, police custodial facilities generally
accept consul tations whenever possible on Sundays, non-working days and during
hours outside the regular working hours of the facility. As a result,
conflicts between facilities and defence counsels and the |ike over this
matter have al nost di sappear ed.

Treatnent at correctional facilities

Treat ment of convicts

93. The ains of the Japanese prison administration systemare the correction
and social rehabilitation of convicts. The treatnent described belowis
carried out actively, and the percentages of convicts who commt new of fences



CCPR/ C/ 115/ Add. 3
page 30

after release fromprison are gradually decreasing. (The rate of subsequent

i mprisonment within five years after rel ease was 50.6 per cent for those

rel eased in 1984, 47.4 per cent for those released in 1986, and 45.3 per cent
for those released in 1988. The rate of subsequent inprisonment within three
years was 44.8 per cent for those released in 1984, 41.9 per cent for those
rel eased in 1986, 38.9 per cent for those released in 1988, and 38.0 per cent
for those released in 1990.)

94. Prison work. Prison work is a correctional progranmme inportant to the
social rehabilitation of convicts. By placing convicts in a well-ordered work
life, the programme helps themto keep their bodies and mnds in good health,
nurtures a work spirit, pronotes an orderly way of life, and raises an

awar eness of their individual roles and responsibilities within a conmunal
living situation. At the sane time, the programe ainms at pronoting their
social rehabilitation by providing themw th vocational know edge and skills.
In particular, vocational training offered in prison work seeks to enable
convicts to acquire licences and other special qualifications in around

40 different areas, including welding, construction machinery, barbering,
beautician skills, and information processing for conputer programrers. Al
of themare very useful to the convicts' social rehabilitation. A total of
2,339 convicts acquired |licences or other qualifications of these kinds in
fiscal year 1994.

95. Prison work is conducted in nearly the same way as at any conpany in the
private sector in terns of work hours, work environment, work nethods, etc.
Regul ations call for 5 days' work per week at 8 hours per day, for a total of
40 hours per week. These are nearly the sane conditions as in mjor Japanese
conpanies. |In prisons, neasures are taken to prevent accidents in all areas
of prison work, inline with the Prison Wrk Safety and Heal th Managenent

Gui del i nes which conformw th the Labour Safety and Health Laws for private
conpani es regul ated by the Mnistry of Labour. As a result, the rate of
accidents in Japanese prisons is |ower than that of private(-sector)
factories. Convicts are prohibited fromchattering during work hours; this
measure i s necessary to ensure safety on the job. Conversation necessary to
the work is, however, pernmitted, and talking is not prohibited during
recesses.

96. Approximately 90 per cent of convicts sentenced to inprisonnment w thout
| abour, who have no obligation to performany specific work, perform
voluntarily the same type of work as convicts sentenced to inprisonnent with

| abour. This shows that prison work is not carried out under hard conditions.

97. Counsel ling. Guidance on a proper life, which encourages the

br eaki ng- away from gangster groups, gives education to drug felons on the harm
caused by narcotics, etc. is provided to convicts to help themfoster their
physi cal and nental health, cultivate a spirit of respect for the |law, and
acquire the know edge and attitude to |l ead a sound social life.

98. Separation from gangster groups is indispensable to rehabilitate
convicts affiliated with gangster groups. Through the entire duration of
their inprisonnent fromentry until release, the facility provides such
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convicts with full individual counselling and gui dance to enable themto break
away fromthe related organization. The facility assists themactively in
finding a job.

99. The facility provides convicts whose felonies are related to stinulants
and ot her drugs with education on the physical and social harm caused by such
drugs and gui dance aimed at arousing a spirit of respect for the law. The
facility enhances the effectiveness of such guidance through placenment of
felons convicted of selling drugs and drug users in separate groups as well as
such treatnent nethods as | ectures, group discussions, counselling and so on

100. Formal education. Anmobng convicts, a considerable nunber have not

conpl eted conpul sory education or have insufficient scholastic abilities
despite having conpl eted conpul sory education. Such convicts are provided

wi th suppl enental education in basic academ ¢ subjects. Those who have not
conpl eted conpul sory education nmay al so take an exam nation for exenption from
enrol ment at school within the facility, which recognizes the equivalent of a
juni or high school graduate |evel

101. Oher educational activities. Facilities offer guidance in taking
correspondence courses, guidance from cooperators fromthe outside, guidance
prior to release and so on

102. Private-sector persons cooperating fromoutside the facility, such as
vol unteer counsellors, offer advice and gui dance to convicts on an individua
basi s concerning problens related to their reformati on, methods for solving
probl ems and so on. These volunteers, in principle, continue to provide such
gui dance as necessary until the convict |leaves the facility. This progranme
is often highly effective: these volunteers fromthe private sector, who are
ent husi astic and have rich |ife experiences, make a deep inpression on
convicts and boost their desire to reformthensel ves.

103. For the snooth social rehabilitation of convicts, it is necessary to

m nimze the gap between life within the facility and life in society after

rel ease. The facility therefore provides convicts who will be rel eased soon
with intensive counselling to prepare themfor release. Facilities provide
themw th the know edge of and informati on about enployment after their socia
rehabilitation, experience of life and work in society, information on the
probati onary system and other rehabilitative services, and the necessary
arrangenents for returning honme and the nethods of earning a livelihood. Sone
part of this guidance prior to release had al ready been carried out previously
according to the methods decided at each facility. Follow ng the exam nation
of the third periodic report, however, in recognition of the inportance of
counselling ainmed at the social rehabilitation of convicts, facilities have
extended the period of guidance and consolidated the gui dance programre, with
t hese standards now being equally applied nationwide at all facilities.

Life in the facility

104. dothing and beddi ng, such as clothing, work clothes, underwear,
mattresses, quilts and blankets, are lent to convicts. Unconvicted prisoners
generally wear their own clothing. |If they are unable to do so, however,
these itens are lent to them
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105. Al inmates are, in principle, provided with nmeals, by which they can
acquire the necessary caloric energy to maintain their health and physica
strength, according to their sex, age, type of work assignnent, etc.

Unconvi cted prisoners, however, may at their request and at their own expense
obtain food fromthe outside.

106. Efforts have consistently been nmade to inprove the nmenus. However,

after the exam nation of the third periodic report, a review was undertaken in
1995 for further inprovenent: for the purpose of preventing obesity and
geriatric diseases, the caloric volune of staple food is to be reduced in
stages and that of side dishes is to be increased. At the same tine, the nenu
is to be inmproved by changing the standard anpbunts of nutrients (proteins,
vitam ns and so on) contained therein.

107. Roons for inmates are of two types, single or communal. Generally, a
comunal roomis shared by six to eight inmates. Each roomis provided with a
dining table, small study desk, cleaning inplements and other itenms necessary
for daily living. Wndows are | arge enough to permt inmtes to read under
natural |ight conditions, and al so designed to enable the intake of fresh
outside air.

108. Inmates may take a bath twi ce each week (three tinmes in sumer).
Bathing time is approxinmately 15 minutes (20 mnutes for fermal es) on average.
In sumer, sone facilities allow inmtes to towel down after work each day.

109. Because physical exercise is vital to inmates' health, optinmum nmeasures
are taken in this regard on all but bathing days. Exercise is carried out
outdoors and indoors during inclenment weather

110. Physical exam nations and neasures agai nst geriatric diseases are, as in
soci ety, conducted actively. Medical care is provided to i nmates by doctors
and ot her nedical specialists assigned to the prem ses. Wen an inmate
suffers froman ailnment which is difficult to treat at the correctiona
facility or which requires special nedical treatment, or when he/she requires
| ong-termrecuperation from his/her nedical conditions, he/she is sent to

medi cal facilities with a high concentration of advanced nedi cal equi pment and
medi cal specialists or to nedical prisons (branch prisons) where they can
recei ve adequate nedical treatnent. There are sone nedical prisons which have
been designated as hospitals in conformty with the Medical Service Law. |f
proper nedical treatnment is difficult within the facility, either in terms of
per sonnel or physical equipnment, the facility provides special nedical care to
i nmat es by havi ng them exam ned by outside nmedical specialists, admtting them
to outside hospitals, etc. An adequate nunmber of doctors are allocated to
correctional facilities with a ratio of 1 per every 137 inmates.

111. Discipline and order within penal institutions nust be strict to

mai ntain a proper environnment for the treatnment of inmates and their safe and
peaceful communal |ife. The Standard M ninum Rules for the Treatnent of
Prisoners also require that discipline and order be maintained with firmmess.
Di sci pline and order within penal institutions should not be needl essly harsh
but nmust be securely and unwaveringly enforced.
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112. In principle, when inmates enter and |leave the facility for court
appearances and so on, or when convicts go to work in the factory or return
fromthe factory to their cells, they and their clothes are physically
searched. This neasure is indispensable, in |light of many incidents in the
past, to prevent security breaches, such as innates escaping, bringing in or
t aki ng out dangerous or inproper itenms and so on. Searches are carried out

wi thin the scope of reasonable necessity. Physical searches are in genera
conducted by touch on their clothing. However, when convicts |leave to work in
the factory or return fromthe factory to their cells, the search is normally
conducted visually: when convicts change fromtheir cell clothes to work

cl othes and vice versa, they are, nost often, visually searched with their
under wear on.

113. Solitary confinement by day and night is a formof room acconmpdati on
for those who require separation fromother inmates. This neasure is taken as
a formof detention, in conformty with the regulations of the Prison Law,
when such a need is recognized in overall consideration of factors such as the
convict's length of sentence, crine record, behaviour within the prison
personality, relationships with other convicts, adaptability to group life,
security conditions within the facility and so on. The roomfor solitary
confinenent by day and night is of the same structure as the roons where
inmates are detained in solitude at night. It is never equipped with any
inferior items, such as a smaller w ndow or no desk, conpared to the latter

114. Persons placed in solitary confinenent by day and night are, in
principle, required to remain within their cells. Exceptions are made,
however, for exercise, bathing, consultations, medical exam nations and ot her
unavoi dabl e ci rcunstances. A convict may be placed in solitary confinenent by
day and night if he/she otherwise would create difficulties in protecting

hi s/ her physical safety. Such a situation may arise, for exanple, with a
convict who is extrenely self-centred and uncooperative and who, if put in
contact with other convicts, would be subject to harm by other convicts who

m ght take displeasure at or hold a grudge agai nst said person

So-called “substitute prison”

Police detention system

115. Most police stations in Japan have custodial facilities. The facility
detai ns suspects arrested in accordance with the Code of Crimnal Procedure,
as well as unconvicted prisoners detained by a detention warrant issued by a
judge in accordance with the Code of Crimnal Procedure. Approximtely

120, 000 persons arrested by the police each year are detained in police
custodial facilities. Except when the arrested person is released, he/she is
brought before a judge pursuant to a request for detention froma public
prosecutor, and the judge deci des whether the detainee should be held in
custody or not. The number of suspects whom the judges have decided to detain
in police custodial facilities is about 90,000 persons each year. The average
duration of detention in police custodial facilities is about 20 days.

116. As regards the place of detention, the Code of Crimnal Procedure
(art. 64) provides that suspects should be detained in prison. The Prison Law
(art. 1, para. 3) stipulates that the police custodial facility may be
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substituted for a prison (in general, the facility housing unconvicted persons
is called a house of detention). This system of using the police custodia
facility as the place of detention instead of prison is called the “substitute
prison systenf. The place of detention, whether it is to be a house of
detention or a police custodial facility, is not regulated by the Code of
Crimnal Procedure. Instead, the judge determ nes the place of detention upon
request by a public prosecutor by taking into consideration the various

ci rcunst ances of each case (art. 64, para. 1, Code of Crim nal Procedure).

117. Al though various opinions have been expressed regarding this system it
is utilized extrenely fairly, as the follow ng paragraphs denonstrate, and the
human rights of detainees are fully preserved.

Life in the police custodial facility

118. Aspects of life for detainees in police custodial facilities are
described in concrete terns below. Efforts are constantly nmade to inprove and
enhance both the facilities and the equi pment of the custodial facilities to
make the living environnent nore confortable. Mreover, efforts are made
continuously to further enhance neasures to protect the human rights of
det ai nees through inprovenents in food and the pronption of treatnent
respectful of the special needs of foreigners and females. Extra attention is
al so being paid to the gui dance and education of the officials in charge of
detention, which ains at enabling themto carry out their work with ful
consideration for the human rights of detainees.

119. Design of the custodial facility. Roons are designed in such a way as
to protect the privacy of the detainees. The front of the roomis covered by
an opaque board so that prison guards cannot constantly view the detai nees.
The floor of the roomis covered with a carpet or tatam mat (Japanese-style
mat). Floors in older custodial facilities now have all been changed either
to carpet or tatam nmats. Considering the Japanese customof sitting directly
on tatam mats, detainees are able to continue this sane |ifestyle even in
their detention roonms. 1In principle, one roomis allocated to each detai nee.
Standards are set to ensure the anmount of space necessary for the proper

treat nent of detainees.

120. Progress is being made to maintain the health of detainees and inprove
their treatment by equipping all custodial facilities nationwide with fully
automati c cl othes washers and dryers, futon dryers, showers, refrigerators,
and gas sterilizer and hand disinfectors to prevent infection by AIDS and so
on.

121. Behavi our during detention. The detainee's behaviour is not restricted
in his/her room as long as it does not hinder the peace of other detainees or
is directed agai nst the purpose of detention. Resting or |ying down outside
regul ar sleeping hours is widely permtted.

122. Maintaining the health of detainees. About 30 minutes are earnmarked
each day to maintain the health of detainees by enabling themto exercise in
an outdoor exercise area. The exercise area is no |less than 10 square metres
in size, open to sunlight and fresh air. Exercise tinme may be extended to
nore than one hour at the detainee's request.
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123. Room lights are dimmed during regul ar sleeping hours so as not to hinder
sleep. Efforts are nade to conduct interviews during regular working hours
(normally from8.30 a.m to 5.15 p.m). Even when interviewing is conducted
out si de regul ar working hours, if such interview ng continues past the set
hour for going to sleep (usually around 9.00 p.m), as regulated in the
custodial facility's time schedule, the custodial section will request the

i nvestigating section to term nate the questioning. Moreover, if the detainee
is delayed in going to sleep because of interview ng, conmpensatory neasures,
such as del aying wake-up tine the follow ng norning, are taken to ensure that
the person has adequate sl eeping tine.

124. Doctors enployed part-tinme by the police perform health exam nations of
det ai nees twi ce each nonth. 1In the event that the detainee is injured or ill,
appropriate nedicine is provided and the detainee is exam ned wi thout delay by
a doctor, paid for with public funds. Sick persons requiring specia

treatment are taken to an outside hospital. |If a detainee w shes to be

exam ned by a doctor of his choice at his own expense, regular visits on an
outpatient basis are allowed. All possible neasures are taken to ensure that
the health of detainees is not harnmed as a result of their detention in police
custodial facilities.

125. Meals are provided three tines a day. Meals are checked regularly by
qualified dieticians to ensure that they are sufficient in the |ight of the
standard living situation and so on, and a good nutritional balance is

mai nt ai ned. Further efforts are also made to inprove the nutrition of neals
in detention houses. Detainees are also allowed to purchase fromthe outside,
at their own expense, neals or goods such as bread, fruit, candy, mlk
products and so on. They may al so receive such goods fromthe outside.

126. Custodial facilities take neasures to ensure adequate ventilation and
natural light. They seek to maintain a confortable tenperature 24 hours a day
t hrough the use of heating and cooling equi pment and ot her apparatus.

127. Purchase of daily necessities and so on. Food, clothing and other daily
necessities may be purchased at the detainee's own expense, or it may be sent
to hin her.

128. Consultations, sending and receipt of letters and so on. Cuaranteed
are, in principle, consultations with a defence counsel and the |like and the
delivery of letters to and fromthem Visits with famly nmenbers and ot her
persons as well as the delivery of letters to and fromthem are al so
guaranteed as a general rule, except when the court inposes restrictions to
achi eve the purposes of detention. Efforts are also nmade to inprove
facilities. Rooms for neetings, are, for exanple, enlarged to enable the
detainee to neet confortably with nultiple defence counsels or famly nenbers,
and neasures are taken to ensure that conversations during consultations
cannot be heard outside the room These neasures are taken to better
guarantee the detainee's right to secrecy between hi nmsel f/ herself and his/her
def ence counsel
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129. Reading of newspapers, books and so on. Detainees are permtted, free
of charge, to read daily newspapers and books, which are kept on the prem ses.
They may also listen to news, nusic programmes and the like on radio during
set hours each day, for exanple, during neals.

130. Physical searches and exam nations for injuries, illness and so on.
Wthin the limts necessary to ensure the safety of detai nees and naintain
order within custodial facilities, officials in charge of detention carry out
physi cal checks of detainees when they arrive for detention and whenever they
| eave or enter the facility. Verbal and visual confirmation is nmade of the
detai nees's health condition in addition to confirm ng that the detai nee does
not have in his/her possession any weapon or dangerous object. The necessary
nmeasures are taken, such as having the detai nee exam ned by a physician, if

t he detainee states that he/she has an illness or injury, or when there is the
possibility of himher having an illness or injury.

131. Treatnment of foreign-nationality detainees. Wrk is in progress to
equip nore custodial facilities with the | atest CD ROM based portable
interpreter (acconmodating 14 | anguages, nanely English, Mndarin Chinese,
Cant onese Chi nese, Thai, Tagal og, Urdu, Spanish, Persian, Korean, Mlay,
Bengal i, Russi an, Vietnanese and Myanmarese) capable of providi ng abundant
sanpl e sentences both visually and aurally. These neasures provide
appropriate treatnment of detainees of foreign nationality. Considerationis
al so given to accommdating, as far as possible, the custons of foreign
detainees with respect to diet, religious activities and so on

132. Treatnment of female detainees. Adequate consideration is given to the
treatnment of female detainees to neet their special needs, although no fornma
di stinctions are made between males and females relative to the fundamenta
conditions of their treatnent while in the police custodial facility. Fenmale
det ai nees are kept separate from nal e detai nees, and neither group can see the
other. Measures are also taken so that nmales and femal es do not encounter
each other during exercise, or when entering or leaving the facility.

Physi cal searches of fenmle detainees and nonitoring of their baths are
conducted by female police officers or female officials only. Consideration
is also given to the treatnment of fenal e detainees to enable themto use
cosnetics, such as lotions, creans, hair dressing and combs, hair brushes in
washroonms and so on, as may be necessary for their personal groom ng. Wiste
baskets and so on are provided to allow the detainee to directly dispose of
any used sanitary napkins. Because it is desirable for femal e detainees to be
treated in all areas by female police officers, whenever possible, efforts are
undertaken to increase custodial facilities exclusively for femal es at which
all treatnent of detainees is conducted by femal e officers.

133. As described and expl ai ned above, the treatnent of detainees carried out
i n Japanese police custodial facilities fully guarantees the human rights of
the detainees and conplies with the United Nations Standard M ni mum Rul es for
the Treatment of Prisoners.
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Separation of investigation and detention

134. There is strict separation between the police section in charge of the
treat ment of detainees and the section in charge of crimnal investigations.
This is necessary to guarantee the human rights of detainees. The treatnent
of detainees is carried out solely on the responsibility and judgenment of
personnel fromthe detention section, and it is inmpossible for investigators
to control or influence the treatnment of suspects held in police custodia
facilities. The interview of suspects is conducted in interview roons outside
the detention facility or, in sonme cases, in an interview roomunder the
jurisdiction of the Mnistry of Justice. Investigators are prohibited from
entering the custodial facility.

135. The section in charge of the treatnent of detainees is directed by the
head of the Administrative Section. The section is overseen by the Detention
Admi nistration Division of Police Headquarters and the Detention
Admi ni strative O ficer of the National Police Agency.

136. The specific neasures to separate investigation and detention are
outlined below. The official in charge of detention admi nistration at the
Nati onal Police Agency and his staff nake nationw de regular visits to police
custodial facilities to make sure that rules are thoroughly enforced. If a
police officer should do anything inproper in violation of the follow ng
pol i cies, severe punishnent is neted out.

137. Notification at start of detention. New detainees are inforned at the
start of their detention that the treatnment of detainees is carried out
conpletely by those in charge of detention tasks.

138. Checks upon entering and | eaving custodial facility and so on. When the
detainee is to be taken out of the custodial facility as required for the

i nvestigation, the chief investigator, after actually checking the necessity
of each case makes a witten request to the chief detention officer and then
the transfer is nade with the approval of the chief detention officer. Each
responsi ble official in charge of the investigation and of the detention
checks ensure that an investigator does not do anything inproper, such as
interfere in the treatnent of the detainee. The tinme of departure and entry
are recorded in the | edger prepared by the detention staff on all detainees,
and a rigid check is carried out by the detention section. This record, if
requested by a judge and the like, may be submitted in court.

139. Preservation of daily routine. Efforts are nade to preserve the
detainee's regular daily routine. Oficials in charge of detention may, when
necessary, request the chief investigator to end or interrupt an interview or
ot her investigative activities in order to avoid hindering the daily routine
in terms of eating, sleeping and other activities.

140. Provision of neals. Meals are one of the npbst inportant aspects in the
treatment of suspects. Investigators are not allowed to make them have neal s
in interview roomns.
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141. Handling of visits and itens sent to detainees. The handling of visits
and reception of itens fromoutside are the domain of detention personnel
Hence, even if a request regarding those matters is nmade to an investigator,
officials in charge of detention invariably have authority.

142. Physical searches of detainees and their possessions, and storage of
possessi ons. Physical searches of detainees and of their possessions, as well
as storage of possessions, are carried out under the responsibility of the
chief detention officer. It is not permitted for an investigator to attend
such searches or to store such possessions.

143. Transfer of detainees for interviews with the public prosecutor, for
nedical treatnent and so on. Transfers of detainees fromthe custodial
facility to an interview roomunder the jurisdiction of the Mnistry of
Justice for purposes of the prosecutor's investigation or fromthe custodia
facility to a nedical facility for nedical treatnment and so on, are conducted
under the responsibility of the officials in charge of detention. In
principle, the detainee is escorted by a menber of the adm nistrative section,
or at |least by soneone who is not involved in the investigation at hand.

Article 11
144. Non-fulfilnment of a contractual obligation in Japan nmerely gives rise to
civil obligation to conpensate. As has been stated in the third periodic
report, such non-fulfilnent does not constitute a crinme under Japanese | aw.
No one may, therefore, be detained on that ground.

Article 12

Policies of Japan concerning refugees

Treatment of and procedures for recognizing refugees

145. Since the Convention relating to the Status of Refugees and the Protoco
relating to the Status of Refugees of 31 January 1967 took effect in Japan

in 1982, Japan has been faithfully and rigidly carrying out the various
stipulations set out in the Convention and the Protocol. The systemand its
i mpl enentati on by Japan for recognizing refugees and granting | anding

perm ssion for tenporary refuge, as provided in the Imrigration Control and
Ref ugee Recognition Act, conformwi th the content of the Convention and the
Pr ot ocol

146. As of the end of Septenber 1996, the status of processing work
concerning the recognition of refugees was as foll ows:

Applications accepted 1 259 persons
Results
Applications w thdrawn 201 persons
Recogni zed as a refugee 208 persons
Rej ect ed 702 persons

Pendi ng 148 persons
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I ndo- Chi nese refugees

147. The number of refugees who have settled in Japan fromViet Nam the
Lao People's Denocratic Republic and Canmbodia is 10,085 as of the end of
Sept enber 1996.

148. As for the so-called “Vietnanese boat people”, Japan had been all ow ng
their |andings since May 1975. In order to cope with the rapid increase of
boat people, a so-called “screening systenf (which aims to draw a distinction
bet ween genui ne refugees fleeing from persecution and so-call ed econom c
refugees seeking a nore affluent Iife) to exam ne | anding perm ssion for
tenporary refuge had been in practice since 13 Septenber 1989. This system
was i ntroduced based on agreenents reached at the International Conference on
I ndoChi nese Refugees held in June 1989. However, this system of exam ning

| andi ng perm ssion for tenporary refuge was suspended after 5 March 1994
followi ng the agreenents reached by the Steering Committee of the sane
Conference in February 1994, in view of changes in the political and econom c
situations of the countries concerned. Since then, procedures are taken
forcibly to deport boat people as illegal aliens, just |like other foreigners
who are in Japan illegally. In cases where these boat people make clainms that
they are refugees, procedures for recognition of refugee status are set in
noti on.

149. The number of boat people who have entered Japan as of 4 March 1994
is 13,768. The nunber of boat people who arrived between 5 March 1994 and t he
end of Septenber 1996 is 171

Article 13

Deportation

Det erm nati on procedure for deportation of foreigners

150. Deportation of foreigners fromJapan is inplenmented in accordance with
the I'mm gration Control and Refugee Recognition Act, which stipulates the
grounds and procedures for deportation. The Act clearly establishes the
grounds for deportation. The procedures under the Act aimat confirmng

whet her a suspected ground for deportation in fact exists, while

simul taneously allow ng the suspect to present his/her objections. Mre
precisely, a foreigner who has been found |iable for deportation by an

I mmigration I nspector on one or several grounds established in the Act, may
request an oral hearing before a Special Inquiry Oficer if hel/she objects to
the Immgration Inspector's finding. Furthernore, if the foreigner objects to
the Special Inquiry Oficer's decision that a ground for deportati on does

exi st, he/she may file an appeal with the Mnister of Justice requesting a
final decision by the Mnister of Justice.

151. These procedures, which are often called “prelimnmnary procedures”, take
pl ace before a final decision on deportation is taken. No actual deportation
is carried out during these procedures. |In addition to the full protection
provi ded by this three-stage prelimnary procedure, the foreigner whose
deportation has finally been decided under the above-nentioned procedure,

may seek judicial relief under Japan's judicial systemto contest an



CCPR/ C/ 115/ Add. 3
page 40

adm ni strative decision. Moreover, the above-nentioned oral hearings offer
the suspect opportunities to present his/her opinions or introduce excul patory
argunents and evi dence. The suspect may appoint an attorney and receive his
or her assistance.

Excepti onal cases of deportation to countries where there are
possibilities of personal persecution

152. Wth respect to the countries to which deportees are returned, the
so-call ed non-refoul enent rule, whereby in principle no foreigner my be
deported to a country or region where he/she will be persecuted, is clearly
declared in article 53, paragraph 3, of the Imrgration Control and Refugee
Recognition Act. However, the non-refoul enent rule does not apply to those
cases where the Mnister of Justice decides that Japan's interests or public
security would be gravely harnmed by applying the rule. In other words, the
rul e does not apply to those who the M nister of Justice recognizes to be
dangerous to the security of Japan, and those who were sentenced to

i mprisonnent for one year or nore and are recogni zed by the Mnister to be
dangerous to the society.

Article 14

153. Japan's legal franmework relevant to this article is as stated in the
third periodic report. Additional points are provided bel ow.

System for cases of required defence counse

154. In cases of a certain level of inportance, where the death penalty or
i mprisonment for life or for a termof nore than three years is a statutory
penalty, the trial or hearing nmay neither comence nor continue wthout a
defence counsel, to protect the defendant's rights and ensure a fair public
trial. In such cases, when no defence counsel appears or is appointed the
court appoints an official defence counsel to the defendant.

Di scl osure of evidence to the defence for trial preparation

155. When a public prosecutor intends to submit evidence at a public trial

t he defendant or defence counsel is given in advance the opportunity to know

t he nanes and addresses of w tnesses, expert w tnesses, interpreters or
translators, as well as the opportunity to peruse evidential docunments and
exhibits. As regards the evidential docunents or exhibits a public prosecutor
intends to submt, he or she is obliged to give the defendant or defence
counsel the opportunity to access themas early as possible before the date of
the trial. |In addition, the court may in certain cases, in the course of the
exam nati on of evidence, individually issue a discovery order of evidence held
by the public prosecutor. The defendant and defence counsel are thus
guar ant eed adequate opportunities to access evi dence necessary for the
preparation of the trial

Changes to the Code of Civil Procedure

156. The Code of Civil Procedure is in force in Japan regarding the
proceedings for civil lawsuits. The Code covers the contents of this article.
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However, the section in the Code which regul ates procedures for civil lawsuits
has been nodified only partially on several occasions subsequent to a conplete
revision carried out in 1925. The structure of civil lawsuit proceedings

stands today fundanentally as it was in 1926. Dramatic social changes,
econoni ¢ devel opnent and ot her changes have taken pl ace since the Code was
enacted and civil disputes have accordi ngly become nore conpl ex and
diversified. For these and other reasons, questions are being raised as to

whet her, froma variety of perspectives, the rules on civil |awsuit
proceedings laid out in the law as it stands fit the circunmstances of today's
society. In this connection also, a variety of problenms and dissatisfaction
relating to civil lawsuits, such as the excessive time taken for trials, have

been pointed out both at honme and abroad.

157. G ven such circunstances, the Sub-Conmittee on Civil Procedures of the
Legi sl ative Council of the Mnistry of Justice, an advisory body to the

M ni ster of Justice, began deliberations in July 1990 on undertaking a

conpl ete review of rules governing civil |awsuit proceedings, ainmed at making
civil suits easier to use and to understand. The Sub-Committee carried out
its task cautiously, on two occasions gathering a broad range of opinions from
concerned groups, such as menbers of the |egal profession, universities,

i ndustrial organizations, trade unions and the like. It then drew up a
proposal of outlines for reform based on which the “Qutlines for Reform of
Civil Suit Proceedings” was proposed to the Mnister of Justice on

26 February 1996. The Bill of Civil Procedure, based on the proposal, was
submitted to the Diet on 12 March 1996. Followi ng partial nodification, it
was passed on 18 June 1996. The new law is to take effect on a date to be
fixed by cabinet order, but no later than two years from 26 June 1996, the
date of its promulgation. The major points of reformin the new “Code of
Civil Procedure” are as described bel ow.

| mprovenent of procedures for consolidating points of contention and
evi dence

158. Three types of procedure have been established, nanmely the preparatory
oral argunent, which ainms at consolidating points of contention and evi dence;
the argunent preparatory procedure, which nmakes inprovenment on the current
preparatory proceedi ngs; and witten preparatory procedure, which is a
procedure for consolidating points of contention and evidence by submtting
written preparatory docunents and other materials, w thout the appearance

of the party concerned. The above-nentioned choice of procedure for
consolidating points of contention, as appropriate to each case's nature,
content and so on, is expected to facilitate consolidation of points of
contention and the |ike appropriately and quickly.

Expansi on of proceedi ngs for gathering evidence

159. The range of witten docunents subject to an order of subm ssion has
been expanded, while giving due consideration to the prevention of any abuse,
to facilitate the gathering of evidence necessary for the lawsuit and thereby
enabl i ng adequate preparation for the consolidation of the case's points of
contention and the like. The procedures for ordering the subnission of
written docunents have al so been inproved. Mreover, procedures of inquiry of
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the parties have been established, which enable information necessary for the
preparation of the party's clains and proof to be acquired directly fromthe
ot her party.

Creation of small-clainms suit proceedi ngs

160. Special civil lawsuit proceedi ngs have been established for those cases
whi ch seek paynment of |ess than 300,000 yen. The proceedings call, in
principle, for deliberations to be conpleted in one day with a judgenment
rendered on the sanme day. Under the proceedings court may render judgenents
ordering paynent in instalnents or granting a grace period for paynment, taking
into consideration the financial circunstances and the like of the defendant,
to facilitate defendants fulfilling their sentence voluntarily. The
proceedi ngs aimat offering ordinary citizens an opportunity to have their

di sputes settled properly, quickly and at a reasonabl e cost.

| mprovenent of the system of appealing to the Supreme Court

161. Regarding appeals to the Suprene Court, a systemfor recei pt of appeals
has been introduced, which authorizes the Suprenme Court, by ruling, not to
accept an appeal for those cases which do not contain inportant issues of
interpretation of |aw and ordinance. At the sane tine, for the cases disposed
of by ruling, a system has been introduced which pernmts an appeal to the
Suprene Court. Under the system a party may appeal to the Supreme Court with
the perm ssion of a High (Appellate) Court, in cases which contain inportant

i ssues of interpretation of |law and ordinance. The reformthus ains at
enabling the Suprenme Court to fully carry out its inportant responsibility to
unify interpretations of the Constitution, |aw and ordi nance.

The system of legal aid

162. The legal aid systemis established to guarantee “the right to trial”

as stipulated in article 32 of the Constitution, as described in appendix 1 to
the second periodic report. The system covers costs of litigation, defence
counsel and other fees for those, including foreign nationals in Japan, who
woul d ot herwi se be unable to pursue a civil lawsuit due to their poverty.

163. In principle, disbursenents nust be repaid in full. However, in cases
i nvol ving special circunstances, such as the inability to acquire paynent of
money fromthe other party, repaynment is deferred tenporarily or excused.
The main body for legal aid activities in Japan is the Legal Aid Association
founded in 1952 by the Japan Federation of Bar Associations. The Governnent
of Japan nakes efforts to ensure the proper administration of |egal aid
activities by paying subsidies to the associati on and overseeing its
operations.

164. The nunber of cases receiving such |legal aid has increased each year
In fiscal year 1995, the nunber of such cases was 6,147. (Iln addition, as a
speci al neasure, legal aid was provided in 1,373 cases involving victins of

t he Hanshi n- Awaji earthquake of January 1995.)
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Article 15

165. As is stated in the third periodic report, article 31 of the
Constitution provides that crimnal penalties shall be inposed only in
accordance with the procedure established by law, while article 39 prohibits
ex post facto law. Thus, the right referred to in article 15 of the Covenant
i s guarant eed.

Article 16

166. As is stated in the third periodic report, the Constitution provides

t hat people shall be respected as individuals (art. 13), that peopl e shal
enj oy fundanmental human rights (art. 11), that the right to life, liberty and
the pursuit of happiness should be respected (art. 13) and that no person
shal | be denied the right of access to the court (art. 32). Thus, the rights
of individuals are ultimately guaranteed by judicial renedies.

Article 17

Reqgul ati ons and situations pertaining to wire-tapping

167. The secrecy of conmunication and personal information is guaranteed in
Japan by the Radi o Wave Law, the Wre Tel ecommuni cati ons Law and the

Tel ecomruni cati ons Busi ness Law, as has al ready been stated in the third
periodic report. The police work to crack down on crinmes which invade the
secrecy of communi cation and personal information

168. Wre-tapping is prohibited under article 104 of the Tel ecomunications
Busi ness Law and article 14 of the Wre Tel econmuni cati ons Law. O fenders are
subject to crimnal prosecution and puni shnment.

Situation pertaining to the protection of personal data held by
adm ni strative organs

169. As is stated in the third periodic report, in recent tinmes the “right of
portrait” and the right to non-disclosure of past events which may injure the
honour and reputation of persons have been considered to be protected under
the [ aw under the name of the “right to privacy”. These rights are recognized
as human rights guaranteed by article 13 of the Constitution

170. The Government has responded to these devel opnments and the progress in
the processing of personal data by conputer in recent years. Furthernore, as
stated in the third periodic report, Japan enacted the Act for Protection of
Comput er Processed Personal Data held by Adm nistrative Organs, in which the
basi ¢ procedures relevant to the treatnent of conputer-processed personal data
are stipulated. Any person is entitled to request disclosure of data
pertaining to hinself/herself. Any person may also apply for corrections and
SO0 on.
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Article 18

Report on anendnents to the Religious Juridical Persons Law

171. The Religious Juridical Persons Law took effect in 1951. This |aw ainmed
at conferring juridical personality to religious organizations, thus allow ng
themto secure a material basis to conduct their free and autononous
activities, based on the principles of the guarantee of freedom of religion
and the separation of Church and State as provided in the Constitution. The

| aw does not aim at overseeing religious organizations or to regulate their
religious activities.

172. The Religious Juridical Persons Law was enacted in |ight of the socia
conditions of its tine. Because facets of the | aw becane unable to respond
appropriately to subsequent changes in social conditions and the actual state
of religious juridical persons, Japan anmended the law in 1995, to the m ninmum
degree necessary. The purpose of the amendnments was to better respond to
these areas, while still upholding the purposes of the lawitself. The
anmendnents do not enable the conpetent authorities to interfere or intervene
in the religious activities of religious juridical persons, nor to control or
oversee religious juridical persons.

173. The amendnents concern the follow ng:

(a) To respond appropriately to religious juridical persons which are
active over a broad area, the Mnister of Education has been assigned as the
conpetent authority of religious juridical persons, which possesses religious
buil dings in plural prefectures;

(b) To enabl e the conpetent authorities to constantly ensure that
religious juridical persons act in accordance with their inherent purposes,
t he docunments which are designated for keeping at the principal offices of
religious juridical persons have been taken under review. Furthernore, it has
been made mandatory for religious juridical persons to subnmt copies of
financially rel evant docunents, including investigations and cash-fl ow
statements, to the conpetent authorities;

(c) To contribute to nore denocratic and transparent management of
religious juridical persons, some of their followers and other persons wth
vested interests have been allowed to access the above-nenti oned docunents
kept at the offices;

(d) To clarify the procedures by which the conpetent authorities may
exercise their jurisdiction in cases which are recognized as requiring this,
such as when seeking a dissolution order fromthe courts, they may demand
reports fromor make inquiries into the religious juridical persons.

174. Needl ess to say, every individual and group can conduct religious
activities freely without establishing juridical persons in exercise of the
freedom of religion as guaranteed in the Constitution
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Measures to prevent discrimnation against workers based on thought or creed

175. Article 3 of the Labour Standards Law forbids enployers from practising
any discrimnatory treatnent against workers, in ternms of wages, work hours or
ot her | abour conditions, because of the worker's creed.

Article 19

Restrictions on freedom of expression

Text book aut hori zation

176. Japan follows the textbook authorization system under the Schoo
Educati on Law for textbooks which serve as the principal teaching material in
courses taught in elementary, junior high and high schools. Under this system
the M nister of Education exam nes books which are witten and edited in the
private sector and decides whether they are appropriate as textbooks. Those
whi ch are deened acceptable are to be used as textbooks.

177. The dermands to guarantee the right of nationals to receive an education
at the elenentary, junior high and high school |evels are as foll ows:

(a) The mai nt enance and enhancenent of education |evels nationw de;
(b) The guarantee of equal opportunity in education

(c) The mai nt enance of appropriate educational content; and

(d) The guarantee of neutrality in education

The textbook authorization is carried out to nmeet these demands. It nerely
prohibits the publication of textbooks as principal teaching materials if such
books contain material which is recognized to be inappropriate. Such
restriction of the freedom of expression is within the [imts of rationality
and necessity. This line of thinking was al so apparent in a decision handed
down by the Supreme Court on 16 March 1993.

Restrictions on the mass nedia (freedom of reporting)

178. As stated in the third periodic report, the rights stipulated in this
article are guaranteed under article 21, paragraph 1, of the Constitution
Freedom of reporting is |ikew se guaranteed under this article. Freedom of
the press is treated differently, depending on whether it is exercised through
the broadcast or the print nedia.

179. Broadcasting. The Broadcast Law stipulates four principles of broadcast
progr anmes:

(a) Broadcast programmes should not injure public peace and good
nor al s;

(b) They should be politically fair;
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(c) They should not distort facts; and

(d) I ssues on which opinions are divided should be treated from as
many Vi ewpoi nts as possi bl e.

In addition, the | aw provides that there should be a bal anced ratio of
different categories of progranmes (art. 3-2, paras. 1 and 4).

180. Newspapers. There exist no |aws regul ati ng newspaper reporting.
Newspaper companies in Japan establish the “Newspaper Ethics” thenselves, and
these Ethics are used as the guidelines in fulfilling the social

responsi bility of newspaper conpanies. |If news is to have correct contents,
the freedom of gathering materials should be guaranteed. But in sone cases,
data-gathering activities are contrary to the interests of a third party. As
tothe limt on these activities, a judicial precedent (judgement of

31 May 1988 of the Suprene Court) states as follows: “Needless to say, even
the press has no privilege to violate unreasonably the rights and freedons of
others in the course of data-gathering activities. The news-gathering
activities take a formnot approved in the light of the spirit of the entire

| egal system and soci al concepts not only when the means and nethods of these
activities involve bribes, intimndation, conmpul sion or any other act violating
general penal crimnal |aws and ordi nances, but also in the cases in which
these activities greatly injure the personality of any individual. Such cases
must be regarded as beyond the scope of reasonabl e data-gathering activities
and as illegal”. Article 215 of the Crimnal Procedure Enforcenment Regul ation
restricts news-gathering activities as follows: no photographing, recording
or broadcasting in the courtroomis allowed w thout prior approval by the
court.

Article 20

181. Regarding paragraph 1 of this article, a very strong negative feeling
agai nst war exi sts anong the Japanese people and it is alnbst inconceivable
that any propaganda for war could actually be carried out, as is stated in the
third periodic report. This situation has not changed. Thus, as stated in
the third periodic report, should there energe a danger of a harnful effect of
propaganda in future, |egislative neasures would be studied, as the occasion
demands, with careful consideration for freedom of expression

182. Regarding paragraph 2 of this article, as stated in the third periodic
report, should there arise in the future actual adverse effects which could
not be regul ated under the existing |legislation, further |egislative neasures
woul d be studied, with careful consideration for freedom of expression to the
extent that public welfare is protected.

183. Al so, as stated in the report on article 2, Japan ratified in

Decenber 1995 the International Convention on the Elimnation of Al Fornms of
Raci al Discrimnation. However, regarding article 4 of the Convention, which
requires States parties to punish “all dissenination of ideas based on racia
superiority or hatred” and “incitement of racial discrimnation”, Japan nade a
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reservation stating that it fulfils the obligations stipulated in (a) and
(b) of article 4 to the extent that the fulfilment of those obligations is
conpatible with the guarantee of the rights to freedom of assenbly,
associ ati on and expression and other rights under the Constitution

Article 21

184. As stated in the third periodic report, the right stipulated in

article 21 of the Covenant is guaranteed under article 21, paragraph 1, of the
Constitution. Restrictions on this right (those are under article 5 of the
Subversive Activities Prevention Law and article 19, paragraph 1, item 3, of
the Infectious Disease Prevention Law) are limted to the necessary m ni num
and are in conformty with the provisions of this article.

Article 22

Legal franework

185. As stated in the third periodic report, the rights stipulated in this
article are guaranteed under the related donestic | aws and ordi nances. Japan
furthernmore ratified related ILO Conventions and is faithfully adhering to

t hem

Trade uni ons

Qutline

186. Aimng in particular to “elevate the status of workers by pronoting
their being of equal standing with their enployer in their bargaining with the
enpl oyer”, the Trade Union Law is intended “to protect the exercise by workers
of autonomous sel f-organi zati on and associ ation in trade unions so that they
may carry out collective action including the designation of representatives
of their own choosing to negotiate working conditions”, and “to encourage the
practice of collective bargaining, and procedures therefor, for the purpose of
concl udi ng coll ective agreenents governing rel ati ons between enpl oyers and

wor kers” (art. 1, para. 1). The Law also prohibits, as unfair |abour
practices, an enployer treating an enpl oyee who is a nenber of a trade union
in a di sadvant ageous manner; refusing to bargain collectively w thout proper
reasons; and controlling or interfering with a trade union (art. 7). To offer
a remedy for unfair |abour practices, Labour Rel ations Conm ssions shall be
established (as independent adm nistrative comr ssions), consisting of persons
representing enpl oyers, persons representing workers and persons representing
the public interest.

Nunber of | abour unions and |evel of participation

187. The numnber of |abour unions (local |abour unions) in Japan stood

at 70,839 in 1995 and the nunber of |abour union nenbers (individual |abour
uni ons) at 12,614,000 persons. The ratio of |abour union nenbers to al

enpl oyees is estimated at 23.8 per cent (table 5 refers).



CCPR/ C/ 115/ Add. 3

page 48
Table 5. Nunber of |abour unions, |abour union nenbers
and estinmated | evel of participation, 1995
Nunber of | abour Nunber of | abour Nunber of Esti mated | eve
uni ons uni on members enpl oyees of participation
32 065 12 614 000 50 309 000 23. 8%
(70 839) (12 495)

Source: Mnistry of Labour, “Basic Survey of Labour Unions” (as of
30 June 1995).

Not es: (1) Nunber of | abour unions and | abour union nenbers based on
i ndi vidual (i.e. enterprise-based) |abour unions. Figures in
par ent heses based on local (i.e. locality-based) |abour unions.

(2) Nunber of enployees based on the “Labour Force Survey”
conpiled in June 1995 by Statistics Bureau of the Managenent
and Coordi nati on Agency.

Remedy by Labour Rel ations Conm ssion

188. Workers or trade unions may apply to a Labour Rel ations Commi ssion for a
remedy for unfair |abour practices by their enployers. Wen the Labour

Rel ati ons Commi ssi on, follow ng exam nation, judges the conmplaint to have due
reason, it issues its order to the enployer concerned to desist.

189. A system of procedures for seeking remedy for unfair |abour practices

t hrough the Labour Rel ations Comnmi ssion was established in order to further
promote the protection of workers in addition to judicial neans of redress and
as a way to afford workers and trade unions a way to denmand a renedy.

Appl ving the Subversive Activities Prevention Law to religious groups

190. The Director-General of the Public Security Investigation Agency, acting
under the Subversive Activities Prevention Law, petitioned the Public Security
Exam nati on Commission in July 1996 to issue a directive for the dissolution
of a religious group with the nane of “Aum Suprenme Truth”.

191. An order of dissolution is carried out when the condition for the order
to di sband as stipulated in the above Law, is satisfied. The condition is
that a group which has conducted “terrorist subversive activities” has been
found to pose a potential threat to carry out “terrorist subversive
activities” in the future, either intermttently or repeatedly. An order of
di ssolution is “a restriction which is prescribed by |aw and which is
necessary in a denocratic society in the interest of public security, [and]
the protection of the rights and freedons of others”, described under
articles 18 and 22 of the Covenant. (The Conmi ssion dismssed the petition in
January 1997 due to the lack of sufficient proof that the group would present
a serious threat in the foreseeable future.)
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Article 23

Report on the draft bill for the partial revision of the Civil Code (amendnent

to allow the retention of separate fanily nanes for spouses, inprovenent of
regul ati ons on the grounds for divorce)

192. Starting in 1991 and | asting over a five-year period, the Legislative
Council, an advisory body to the Mnister of Justice, undertook a review of
regul ati ons pertaining to marriage and divorce, etc. in the Cvil Code. The
Counci | adopted the draft bill for partial revision of the Civil Code and
reported to the Mnister in February 1996. The report, taking into
consideration that approximtely half a century has el apsed since 1947 when
the regul ations of the Civil Code concerning nmarriage and divorce currently in
force were revised conprehensively, and also taking into account that during
that period changes have occurred in the social situation as well as in the
publ i c consci ousness concerning marri age and di vorce, suggests the revisions
of major itens pertaining to the laws governing marriage and di vorce as
fol |l ows:

(a) Under the current law, the eligible age for narriage is 18 for
mal es and 16 for fenmales. Under the revisions, the age is to be 18 for both
mal es and fenal es;

(b) Under the current law, a fenmale is prohibited fromremarrying for
six nonths followi ng the date of the dissolution or annul ment of her marriage.
Under the revisions, this period is to be shortened to 100 days, the m ni num
period required to avoid overlapping in presunption of |egitimcy;

(c) In the matter of fam |y nanmes assunmed by married couples, under
the current |aw, a couple shall, upon agreenent at the tinme of marriage,
assunme the famly nane of either the husband or the wife. Under the
revi sions, a couple may, upon agreenment at the tinme of marriage, either assune
the fam |y nanme of the husband or the wife, or separately retain the famly
names they had prior to their marriage;

(d) Matters necessary for child custody, such as neetings and
conmuni cati on between a child and a parent not having custody, and the sharing
of the costs of child custody shall be clarified at the time of divorce;

(e) bj ectives and circunstances to be considered concerning the
distribution of matrinonial property at the tinme of divorce shall be
clarified;

(f) It shall be clarified that irretrievable breakdown of a marita
relationship is a ground for judicial divorce.

Article 24

193. The legal framework in Japan pertaining to the rights stipulated in this
article and the actual receipt thereof are as described in the initial report
on the Convention on the Rights of the Child. The major portions pertaining
to the third periodic report on this Convention are as specified bel ow.
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The right to acquire nationality (initial report of the Convention on the
Ri ghts of the Child, article 7, portion)

194. The Nationality Law of Japan adopts, in principle, the bilinea

jus sanguinis principle. It stipulates that a child shall be a Japanese

nati onal when, at the tinme of birth, the father or the nother is a Japanese
national (art. 2 (1) of the Nationality Law). However, as there is a
possibility that a child born in Japan nmay becone stateless if this principle
is applied rigidly, the jus soli principle is also adopted to prevent

statel essness. In other words, a child shall be a Japanese national if the
child is born in Japan and both parents are unknown or have no nationality
(art. 2 (3) of the Nationality Law). Though this may still be insufficient

to prevent a child from becom ng statel ess under certain limted

ci rcunstances, a child may, under article 8 (4) of the Nationality Law,
acqui re Japanese nationality by naturalization if he/she was born in Japan
has had no nationality since the time of birth, and had his/her domicile in
Japan for three or nore consecutive years. A stateless child can therefore
acqui re Japanese nationality very easily.

The right to maintain personal relations for a child separated from one or
both parents (initial report, article 9, portion)

195. Meetings and correspondence are basically allowed a child who is
separated fromone or both of its parents, or a child one or both of whose
parents are, or who itself is, detained in an inmgration centre, a Juvenile
Trai ning School, a Juvenile C assification Home, a prison, a nmental hospita
and so on. In an inmgration centre, maxi mumfreedomis guaranteed insofar as
it does not pose a threat to the security of the centre (paragraph 7 of
article 61 of the Inm gration Control and Refugee Recognition Law and

articles 34 and 37 of the Regul ations for Treatnent of Prisoner refer).

School rules (initial report, article 28, portion)

196. Corporal punishnment is strictly prohibited under article 11 of the
School Education Law in Japan. The Mnistry of Education gives instructions
to educational institutions to realize the principle of this |aw at every
possi bl e opportunity.

197. The human rights organs under the Mnistry of Justice, if they receive
such reports or information on corporal punishment, investigate the cases
suspected to have infringed upon human rights through hearing expl anations
fromthe people concerned. After investigation, they enlighten (with
“instruction” or “warning”) the teacher, the principal of the school and
others on the human rights of children and request themto take nmeasures to
prevent the repetition of such acts. Furthernore, they carry out activities
for enlightenment in cooperation with schools and |ocal comunities. |In 1994
and 1995, anong all cases involving infringenment of human rights (16,035 cases
in 1994 and 16, 296 cases in 1995), cases of corporal punishment nunmbered 89
and 111, respectively.
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198. Japan's legal franework relevant to this article is as has already been
described in the third periodic report.

Article 26
Shares in succession of an illegitimte child
Governnment initiative
199. In the conments of the Human Ri ghts Conmittee which followed the

exam nation of the third periodic report, an observation was made to the
effect that the provision of Japan's Civil Code (art. 900, para. 4) which
stipulates that the statutory share in succession of an illegitimte child
shall be one half that of a legitimate child, was not consistent with this
article. However, the Governnment of Japan does not consider that a

di stinction between the statutory share in succession of an illegitimte child
and that of a legitimte child necessarily constitutes unreasonabl e
discrimnation against illegitimte children

200. Notwi thstandi ng the above and taking due account of the fact that the
establ i shment of an inheritance system depends primarily on |egislative
policy, if changes occur in the social circunstances surroundi ng inheritance
it is necessary to respond to such circunstances and undertake a review of the
system Based on such considerations the Governnent of Japan is currently
consi dering | egal reformwhich would equalize the statutory share in

succession of an illegitimate child with that of a legitimte child. Relevant
revisions in this direction were suggested in the draft bill for partia
revision of the Civil Code, which was adopted in February 1996 by the
Legi sl ative Council, an advisory body to the Mnister of Justice.

201. Al'so, taking due consideration of the fact that the Cvil Code adopts a
system based on | egal marriage, mekes a distinction between |legitinmate and
illegitimate children, and distingui shes between the two not only in matters
of fam |y name and person having parental authority, but also with respect to
the statutory shares in succession, it is necessary to record in the famly
regi ster the sane distinction between legitinate and illegitimte children
since Japan's fanmily register systemains at correct recording and

aut hentication of famly relationships under such substantive |laws as the
Cvil Code. The distinction between legitimate and illegitimte children in
the famly register is, as described above, reasonably based on distinctions
under the Civil Code.

Nati onal public opinion

202. An opinion survey conducted in 1996 showed that 38.7 per cent of the
public are of the opinion that the current system should be mai ntai ned, while
only 25.0 per cent expressed the view that the statutory shares in succession
of legitimate children and illegitimte children should be equalized. Thus,
it is difficult to say that public consensus has been reached on the reform of
this system
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The Dowa probl em

203. The CGovernnent has, based on three “special nmeasures |aws”, pronoted
various neasures concerning the Dowa problem recognizing that this problemis
an inportant issue relating to the fundanental human rights guaranteed by the
Constitution. As a result, large inprovenents, including those in the

physi cal |iving environnent, have been realized rectifying the gap that had
exi sted in various aspects. Those inprovenments have been confirmed by
fact-finding surveys carried out in Dowa districts in fiscal year 1993. On
the other hand, psychol ogical discrimnation concerning the Dowa problemstil
deeply persists, especially in matters relating to marriage, although this
discrimnation is steadily disappearing as a result of education and

enl i ghtennent neasures inplenented in a variety of creative ways.

204. The law regarding the Special Fiscal Measures of the Governnment for

Regi onal | nprovenent Projects, the law covering this problem was set to | apse
in March 1997. The Council on the Policy of Regional |nprovenent, as a

nati onal council on this problem submitted on 17 May 1996 a report entitl ed,
“Basi c measures for the future targeted at an early resolution of the Dowa
problenf. The Governnent, taking full account of this report and the
agreenent anong the ruling parties, on 26 July 1996 nmade a Cabi net Counci

deci sion on neasures for the future targeted at an early resolution of the
Dowa problem The outlines of this decision are as foll ows.

205. First, tenporary |legislative neasures shall be taken for 15 of the
projects in order to ensure the snmooth transfer from special fiscal measures
to general ones for the 45 kinds of projects under way under the current |aw
as nmentioned above. O her neasures shall be taken to see that the remaining
projects are snoothly transferred to the ones under general measures.

206. Second, the Governnent actively pronotes neasures related to the
United Nations Decade for Human Ri ghts Educati on and has stepped up
counsel I ing services on human rights relevant to the pronotion of education
and enlightenment |leading to the elimnation of psychol ogical discrimnation
and the enhancement of relief neasures.

207. Third, steps are continuously being taken to establish

self-administration to inprove the self-reliance of Dowa district residents

to elimnate questionable actions purportedly on behalf of the Dowa, and to

create an environnent for free exchange of opinion on the Dowa issue.
Article 27

Policies relating to the Ainu* people

Hokkai do Utari neasures

208. The living standard of the Ainu people has inproved steadily, but the
gap between the living standard of the Ainu and that of the general public of

* Ainu neans “human being” in the Ainu |language; Utari neans
“compatriot”; Waijin nmeans all other Japanese.
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Hokkai do and that of the Ainu has not narrowed according to the “Survey on the
Hokkai do Utari_ Living Conditions” conducted by the prefectual government of
Hokkai do in 1993. The prefectual government of Hokkai do therefore endeavours
to inprove further the living standards of the Ainu people and to elimnate
the difference in living standards by pronoting the “Fourth Hokkai do Ut ar

Wel fare Measures (1995-2001)” as a continuation of the “Third Hokkai do Utar
Wel fare Measures”, which were described in the third periodic report.

209. The CGovernnent of Japan, as described in the third periodic report,
continues to offer its cooperation in the above neasures, which are being
pronmoted by the prefectual government of Hokkaido, and it is working to
conplete the rel ated budgets so that these neasures may cone into effect
snoot hly.

Round Table on the Policy for the Ainu People

210. Follow ng a request by the Chief Cabinet Secretary, the Round Table on
the Policy for the Ainu People started considering policy for the Ainu in
March 1995. A report was subnmtted to the Chief Cabinet Secretary in

April 1996. This report concludes that it is desirable for the Government of
Japan to take appropriate neasures, including legislation, in order to
preserve and pronote the Ainu | anguage, traditions and culture, and abolish
the former Hokkai do Natives Reservation Dispensation Law and ot her | aws.

211. The report is based on the characteristics and circunstances of the Ainu
peopl e, who have |ived in Hokkai do since the end of the M ddle Ages, even
before the Wajin peoples arrival. The Governnment of Japan expressed its
commtnent to take appropriate neasures, respecting this report and studying
the details of its contents.



